Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


r 


THE 


HOUSE  OF  LORDS  CASES 


OK 


APPEALS  AND  WRITS  OF  ERROR, 
AND  CLAIMS  OF  PEERAGE, 


DURING  THE   SESSIONS 

•*.'  c'cV.f. 

1854,  1855,  AOT)  1856. 


Bt  GHAELES  CLARK,  Esq., 

or    TBI    MIDOLB    TSKPLB,    BABKISTBK    JLT     LAW. 
Br  APPOINTHINT  OF  THE  HOUSE  01  IiOKDS. 


VOL.  V. 


BOSTON: 
LITTLE,   BROWN,    AND    COMPANY. 

1870. 


''   / 


JUL  10  1901 


Univbssity  Pkbss:  Welch,  Bigslow,  &  Ca, 
Cambrido. 


JUDGES.  AND  LAW  OFFICERS 

DURING  THE  PERIOD  OF  THE  DECISIONS  REPORTED  IN  THIS 

VOLUME. 


Lord  ChanceUor : 
LORD  CRANWORTH. 

Master  of  the  RolU : 
RIGHT  HON.  SIR  JOHN  ROMILLY. 

« 

Lords  Justices : 

RIGHT  HON.   SIR  J.  KNIGHT  BRUCE. 
RIGHT  HON.   SIR  J.  G.  TURNER. 

Vice-  ChanceUors : 

SIR  R.  T.  KINDERSLEY.  SIR  JOHN  STUART. 

SIR  W.  P.  WOOD. 

Jjord  Chief  Justice  of  the  QueerCs  Bench : 
LORD  CAMPBELL. 

Lord  Chief  Justice  of  the  Common  Pleas : 
RIGHT  HON.  SIR  JOHN  JERVIS. 

Lord  Chief  Baron  of  the  Exchequer : 
RIGHT  HON.   SIR  FREDERICK  POLLOCK. 

Attorney-  General : 
SIR  A.  E.  COCKBURN. 

Solicitor-  General: 
SIR  R.  BETHELL. 


ir   ,  JUDGES  AND  LAW  OFnCEBS. 

IRELAND. 

Lord  Chancellor: 
RIGHT  HON.  MAZIERE  BRADY. 

Mditer  of  ike  RolU : 
RIGHT  HON.  T.  B.  C.  SMITR 

Lord  Juttice  of  the  Court  of  Appeal :  ^ 
RIGHT  HON.  FRANCIS  BLACKBURNE. 

Chief  Jvuttce  of  the  QueerCs  Bench: 
RIGHT  HON.  THOMAS  LEFROY. 

Chief  Justice  of  the  Common  Pleas: 
RIGHT  HON.  JAMES  a  MONAHAN. 

Chief  Baron  of  the  Exchequer : 
RIGHT  HON.  DAVID  R.  PIGOT. 

Attorney'  General : 

RIGHT  HON.  W.  H.  KEOGH. 
J.  D.  FITZGERALD. 

Solicitor"  General : 

J.  D.  FITZGERALD. 
JONATHAN  CHRISTIAN. 

1  Appointed  under  19  &  20  Vict.  c.  92, 


TABLE  OF  CASES 


REPORTED    IK    THIS    VOLUME. 


For  the  pnrpoM  of  facilitating  reference,  the  names  of  the  cases  are  repeated,  with  the 
defendant's  or  respondent's  name  standing  first,  when  the  v,  is  placed  after  the  plain-* 
tiff's  or  appellant's  name,  and  the  sahject  matter  of  the  case  is  not  inserted* 


Pack 

Attomej-General,  The,  The  Mayor  and  Burgesses  of  Southmolton  v.  1 

Ayery,  Scott  f^ 811 

Bai^te  V,  Shortridge  {Banking  Company  —  Transfer  of  Shares  ac- 
cording  to  Form  of  Deedy  or  hy  Practice  of  Directors  —  Proceedings 

against  Shareholder  -—  Equity) 297 

Berwick-apon^Tweed,  The  Major,  AldermeD,  and   Bargesses  of, 

Oswald  t^. 856 

Bibbj,  Larpent  v 481 

Bradley,  Sayer  v 873 

Brown,  Torre  v.        » «  555 

'BnsAiv.YoJs.  (Patent'^ Misdirection) 707 

Garron  Iron  Company,  The,  v,  Maclaren  {Jurisdiction  —  Foreign 

Court  —  Equity — Notice  on  Agent  —  Corporation  —  Domicile)  .  41 6 

Colyer  t^.  Finch  {Mortgage  Notice  ^^  Priority -^  Postponement  — 

Fraud  or  Negligence  -—  SdUfor  Payment  of  Debts  and  Legacies)  •  905 

Contarier  r.  Hastie  {Contract  of  Sale  —  Actual  Existence  of  Article 

sold) 673 

Day  r.  Daberley  {Assignment  of  Wife's  Reversionary  Interest)  388 


Yl  TABLE   OF   CASES. 

Drogheda,  The  Major,  &c.  of,  v.  Holmes  (Corporation  Leases  — 

''Oovenanr'—''lie8oltUion*') 460 

Duberley,  Day  v 388 

Eastern  Counties  Railway  Company  v.  Hawkes  {Railway  —  Agree- 
ment—  Specific  Performance  —  Defective  Title)  .         .         .         .331 

East  Lancashire  Railway  Company,  The,  The  Lancashire  and  York- 
shire Railway  Company  v 792 

Evans's  Charities,  The  Trustees  of.  Bank  of  Ireland  v.         .         .  389 

Fermoy's  Claim  to  Vote,  Lord  (Act  of  Union  with  Ireland  —  Irish 
Peerage  —  Extinction  of  Peerages  —  Attomeg-  General)        .         .716 

Finch,  Colyer  v 905 

Fox,  Bush  » 707 

Gadban,  Noble  v 504 

Great  Western  Railway  Company,  Ranger  v.  ....  72 

Haslam,  O'Connor  v 170 

Hastie,  Couturier  v 673 

Hawkes,  The  Eastern  Counties  Railway  Company  v.  .         .  331 

Heath,  Unwin  v 505 

Horlock,  Lane  v *.         .  580 

Holmes,  The  Mayor,  &c.  of  Drogheda  v. 460 

Ireland,  Bank  of,  v.  The  Trustees  of  Evans's  Charities  (Bankers  — 
Trustees  —  Corporate  Seal  —  Negligence  —  BiU  of  Exceptions  — 

Venire  de  Novo  —  Practice)        .......  389 

Jorden  r.  Money  (Agreement  —  Pepresentation  of  Fact  or  Intention  — 

Marriage — Equity  —  Evidence) 185 

King,  Savery  v. 627 

Lancashire  and  Yorkshire  Railway  Company  v.  The  East  Lancashire 

Railway  Company  (^atVu^ay  7b& — Agreement — New  Lines)     .  792 

• 

Lane  r.  Horlock  (Usury —  Security  on  Land)    ....  580 


aCNKRAI.  BOOKUNOINa  CO 


°°  i23st"  oou^  s  0.^-2088 


QUAUTV  CONTIWH.   MARK 

TABLE  OF  CASES.  Tii 

Larpent  v.  Bibbj  (Bankruptcy — Deed  of  Arrangement  —  Reserve 
Fund  — 12  &  13  Vict.  c.  106) 481 

Liverpool  and  Manchester  Railway  Company,  Preston  v,     .         .         605 

M^Mahon  r.  Leonard  {Error  —  FirudJudgment  —  Form  of  Judgment 

—  Venire  de  Novo — Costs) 931 

Maclaren,  The  Carron  Iron  Company  r 416 

Money,  Jorden  v.   .........         .     185 

Mostyn  v,  Mostyn  {WiU — Mistake  in  Name  of  Legatee)     .         .         155 

Mountcashell,  The  Earl  of,  v.  Viscount  O'Neill  {Drees —  Tenant  for 
Life  —  Registry  —  Affidavit) 937 

Noble  v,  Gadban    {Bankruptcy  —  Deed  of  Arrangement  —  Reserve 
Fund— 12  6c  IZ  Vict.  c.  106) 604 

O'Connor  v.  Haslam  {Will  —  DeUs  of  other  Persons  —  Statute  of 
Limitations) 170 

O'Neill,  Viscount,  The  Earl  of  Mountcashell  r 937 

Oswald  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Berwick-upon- 
Tweed  {Surety  —  Discharge  of  by  Change  in  Obligation)     .         .856 

Peroeyal,  Stanton  v. 257 

Persse  v.  Persse  {Arrest,  Privilege  from,  on  hearing  of  Cause)  .     671 

Persse  v.  Persse  {Implied  Trust —  Voluntary   Deed  —  Fraud — 
Pleading) 682 

Place  17.  Potts  {Admiralty  Court  —  Jurisdiction  —  3  &  4  Vict.  c.  65 

—  Bottomry  —  Plea  in  Bar) 383 

Potts,  Place  V 383 

Preston  v.  The  Company  of  Proprietors  of  the  Liverpool,  Manches- 
ter, &c  Railway  {Railway  Company — Projectors  —  Agreement)       605 

Ranger  v.  Great  Western  Railway  Company  (  Corporation  —  Fraud 

—  LUerest  of  Judge  —  Penalties  —  Liquidated  Damages)      .         .       72 

Savery  v.  King  {Solicitor  and  Client  —  Purchase  by  Solicitor  of  Re- 
version—  Costs  of  Appeal — Practice — Delay)  ....     627 


•  •  • 


▼111  TABLE  OF  CASES. 

Sayer  v.  Bradley  and  others  (  WM—'*  Male  Line  "  —  *"  Female  Line  " 
—  Name  and  Arms) 873 

Scott  V.  Avery  {JurisdicUan  —  Agreement  —  Award).        .         ^        811 

Shortridge,  Bargate  v 297 

SimpsoBy  Synnot  t^. 121 

Southmolton,  The  Mayor  and  Bargesses  of,  v.  The  Attorney-General 
and  Miles  (Ohartty —  '' Surplus"* —  ^Besidue*' —  ParHet — 
OosU) 1 

Stanton  v.  Perceval  (divestment  of  Money  on  Thtst  —  Lunatic  — 
Committee  —  Evidence  —  Pleading  —  Taking  Statements  in  An^ 
swer  as  True) 257 

Synnot  V.  Simpson  {Ihutfor  Creditors —  Voluntary  Deed)         .         121 

Torre  r.  Brown  (  WiU  —  Surrender  of  Copyholds  —  Annuities  —  Ar^ 
rears  —  Interest  —  Co^  —  Practice 555 

Unwin  v.  Heath  {Patent  —  Carburet  of  MangasMse  —  Chemical 
Equivalents) 505 

Wensleydale  Peerage,  The  (Peerages  for  Life  —  Jurisdiction  of  the 
Hbvue  on  Patents  of  Peerage — Questions  to  Judges)     .         .        .     958 

Wilson  v.  Wilson  (Husband  and  Wife — Deed  of  Separation  —  JSe- 
clesiaMtical  Court  —  Practice  —  Alteration  of  Judgment  of  this 
House— OosU) .        .        .40 


TABLE   OF   CASES   CITED 


Those  in  iiaKc$  have  been  impeached  or  oYemiled. 


Abergavennj,  Case  of  Lord  962 

Abraham  v.  Twigg  695 

Acton  V,  Woodgate  128 

Adams  v.  Jones  158 

Albemarle  Peerage  Case,  The  964 

Alexander  v,  Vaoghan  428 

Allen  V.  Cannon  429 

V.  Knight  918 

17.  Ponlton  568 

Anonymous  67 

Aqaitaine,  Case  of  the  Dakedom  of  960 

651 
860 
17 
119 
200 
24 
470 
485 


10 


10 


15 


Archer  o. '  Hadson 
Arlington,  Lord,  v.  Merricke 
Amo&  V,  The  Attorney-General 
Aslley  r.  Weldon 
Ashton  V.  Pye 
Attorney-General  v,  Arnold 

V.  Aspinall 

V,  Bouwens 

V.  Brazen  Nose 
College 

r.  Bristol,     The 
Mayor  of 

V.  Christ's  Hos- 
pital 

t7.  Cordwainers* 

Company,  The  10 

V.  Coventry,  The 
Mayor  of 

0.  Drapers'  Com- 
pany, The 

v.    Dablin,    The 
Corporation 
of 

V.  Grocers'  Com- 
pany, The 

V.  Johnson 

V.  Liverpool,  The 
Mavor  of 

V,  Smythies 

V.  Spariu 


18 


10 


468 

10 
18 

470 
10 
18 


Pag' 
Attorney- General  v.  Wilkins  915 

V.  Wilson  470 

Attwood  v.  Small  227 

Augero  v.  Keen  868 

Aumale  Peerage  Case,  The,      964,  977 

Bache  v.  Proctor  67 

Bagge's  Case  809 

Bagshaw  v.  The  Eastern  Counties 
Railway  Company  886,  613 

918 
48 
964 
897 
381 
918 
677 
862 
270 


Ball  i;.  Harris 

V.  Montgomery 
Banbury  Peerage  Case,  The 
Barber  v.  Gingell 
Bargate  v,  Shortridge 
Bamett  t;.  Weston 
Barr  v.  Gibson 

Bartlett  v.  The  Attomey-Greneral 
Beasley  v,  Macgrath 
Beauchamp    v.    The    Marquis    of 

Huntley  424 

Beaumont  v.  Fell  159 

Beckford  v.  Kemble  424 

Beckham  v.  Knight  988 

Beckwith  v,  Corrall  898 

Bedford  Peerage  Case,  The  968 

Beeby  v.  Beeby '  48 

Bell  17.  Coleman  586 

V.  Cureton  125 

Bennett's  Case  612 

Beresford's  Case  695 

Bermon  v.  Woodbridge  270 

Bemal  v.  Bemal  880 

Berrington  v.  Collis  586 

Beverley's  Case  272* 

Beverley  i7.  The  Lincoln*  Gas-Light 

Company  81 

Bishop  V.  North  804 

Bland  v.  Crowley  609 

Bloomfield  Peerage  Case  724 

Blount  V,  Barrow  293 


TABLE  OF  CASES  CITED. 


Blundell  v.  Gladstone 
Bonar  v.  Macdonald 
Bootle  V,  Blundell 
Bourke  v.  Lord  Macdonald 
Bowen  v,  £yans 
Boyle  V.  Bull 

Brackenbury  v.  Brackenbury 
Bradley  v.  Waterhouse 
Brandon  Peerage  Case,  The 
Brown  w.  Carter 

V.  Overbury 
Browne  v.  Cavendish 
Brownlow  v.  Egerton 
Bugden  v,  Bignold 
Burke  v.  Jones 
Bushby  i).  Munday 
Buttermere  v,  Hayes 
Buxton  V,  Lister 
Byas  V.  Byas 
Byrn  v.  Gfodfrey 


PaffB 

158 
861 
270 
422 
915 
586 
264 
898 
965 
07 
854 
126 
852 
913 
175 
430 
201 
361 
567 
200 


Caldecott  v.  Brown  653 
Cambridge  Peerage  Case,  The         963 

Cameron  v.  Cameron  422 

Camo^s  V.  Blundell  158 

Campion  v.  Benyon  712 

Capper  v.  Lindsay  609 

Carew  v.  Johnston  265 

Carpenter  v.  Smith  511 

Car  V.  Ellison  562 
Carter  v.  The  Dean  and  Chapter 

of  Ely  467 

Cass  t;.  Rudele  677 

Catmur  v,  KnatchbuU  448 

Cecil  V.  Butcher  264 

i;.  Salisbury  269 

Chamberlain  v.  Broomfield  58 

Chambers  t;.  Caulfield  57 

Champney's  Case  232 

Chapman  v.  Hart  567 

Charter  t;.  Trevelyan  653 

Church  V.  Mundy  564 

Clack  V,  Sainsbury  585 

Clark  V,  Lord  Ormond  434 
Clarke  v.  The  Guardians  of  the 

Cuckfield  Union  81 
17.  Imperial  Gas-Light  Com- 
pany 81 
Clinan  v.  Cooke  202 
Cochrane,  Case  of  the  Lord  386 
Cockburn's  Case  309 
Colebrooke  v.  Lay  ton  591 
Coleman  v.  The  Eastern  Counties 

Railway  Company  336,  613 

Coles  V,  The  Bank  of  England  397 

Connop  V.  Meaks  585 

Const  V,  Harris  309 

Cook  V,  Gregson  427 


Cooke  V,  Bartchaeli 

V.  Elphin 
Cookes  V.  Mascali 
Cooper  V.  Thornton 
Cooth  V,  Jackson 
Cowasjee  v.  Thompson 
Crane  v.  Price 
Crawford  v,  Kernaghan 
Crisp  V.  Bunbury 
Croome  v.  Lediard 
Crosse  v.  Bedingfield 
Cross  V,  Sprigg 
Crowe  V,  bailard 
Cud  V,  Rutter 
Curson  v.  Beiworthy 
Cutler's  Case 


651 
936 
253 
488 
206 
677 
511 
287 
828 
611 
568 
200 
654 
267 
83 
712 


Dallman  v.  King  81 

Dand  v.  Kingscote  804 

Davenport  V.  Bishopp  128 

Davidson  v.  Lady  Hasting  444 

V.   The    Marchioness  of 

Hastings  428 

Davies  v.  Mann  402 

Davis  V.  The  Bank  of  England  897 

Davison  v.  Gill  943 

Day  V,  Trig  563 

Dawes  v.  Head  432 

Delmare  v.  Robello  159 

De  Nevill  Peerage  Case,  The  977 

Dent  V.  Pepvs  158 

Despenser  Peerage  Case,  The  977 

Devon  Peerajge  Case,  The  961 

Dickson  v.  Zizinia  679 
Dimes    v.    The    Grand    Junction 

Canal  Company  82 

Dingwell  Peerage  Case,  The  975 

Dol^U  V.  Stevens  85 

Doe  d.  Clarke  v.  Ludlam  568 

Cook  V.  Dan  vers  158 

Gord  V,  Needs  168 

Houghton  V.  King  585 

Nethercote  v*  Bartle  568 

Roberts  v.  Roberts  205 

Doe  0.  Huthwaite  158 

V.  King  585 

V,  Ludlam  572. 

Don  V,  Lippman  486 

Dorset  Peerage  Case,  The  977 

Dowset  V,  Sweet  158 

Dowthorpe  Case,  The  885 

Drake  v.  Robinson  562 

Drapers'  Company  v.  Davis  568 

Drew  tf.  Collins  488 

Drogheda,  Mayor  of,  v.  Holmes  478 

Dryden  v.  Frost  914 

Dublin,  Marquisate  of.  Case  960 

Duncan  t;.  M'Calmont  886 


TABLE   OF  CASES   CITED. 


XI 


•  Page 

£ads  V.  Williams  616 

East  AngHaii  Railway  Compaoy 
p.  The  Eastern  Counties  Rail- 
waj  Company  387,  612 

Eartern  Counties  Railway  Com- 
pany V.  Hawkes  610 
Eden  v.  Smyth  200 
Edge  ©.  Parker  467 
Eiiwards'ti  Case  339 
Edwards  v.   The  Chrand  Junction 

RaUway  Company  356,  610 

I^gleston  r.  Speke  273 

Electric    Telegraph    Company  v. 

Bretl  513 

Elliott  V,  Lord  Minto  '  439 

Elliot  17.  Merriman  923 

Ellison  17.  Ellison  128 

Elwortby  v.  Bird  47 

England,  Bank  of,  t7.  Morice  425 

Evans  (or  Law)  v,  Bagwell  127 

V.  Bicknell  202,  914 

V.  Evans  48 

Exeter  Peerage  Case,  The  971 

£z  parte  Bagge  v.  The   Northern 

Coal  Mining  Company  325 
Bennett  In  re  the  Coal- 
brook  Company  306 
Mawes  806 
Morgan  *  805 
Warrington  586 
Wilkes  /»  re  Wilkes                         494 


Farrow  v.  Rees 

Faunhope  Peerage  Case,  The 

Fearn  v.  Lewis 

Fergus  p.  Gore 

Few  17.  Lord  Winterton 

Field  9.  J^rd  Donoughmore 

Finch  17.  Renew 

Fisher  r.  Bt-U 

Fitzgerald  v.  Stewart    . 

Fitzroy  r.  Howard 

Fitzwilliams  i;.  Copley 

Fletcher  v.  Fletcher 

Flight  17.  Salter 

Flower  v.  Martin 

Follett  V.  Moore 


913 
964 
176 
176 
578 
129 
933 
488 
131 
563 
933 
47 
585 
200 
586 


Forth  Marine  Insurance  Company  429 

Fortitude  Chsc,  The  385 

Foster  v.  Charles  402 

©.  Ley  174 

P.Richards  179 

p.  Smith  564 

Fox  V.  Waters  270 

Frank  v.  E<l  wards  864 

Freake  v.  Cranfeldt  1 76 

Freeman  v.  Grady  265 

17.  Cooke  213,  399 


Fulham  i7.  McCarthy 
Furnivall  v.  Coombes 
Fussell  V,  Daniel 


Pago 

695 
820 
586 


Gage  17.  The  Newmarket  Railway 

Company  337,  610 

G»tle  17.  Lindo  212 

Gal  way  v.  Baker  392,  942 

Garrard  i7.  Lord  Lauderdale  125 

Garth  17.  Meyrick  158 

Gerhard  r.  Bates  401 

Gibbs  17.  Gibbon  136 

17.  Glamis  126,  146 

Gibson  17.  D'Este  402 

p.  Jeyes  653 

p.  Lord  Montfort  567 

Glascott  p.  Lang  ''S 

Globe  Insurance  Company  v.  Mac- 
kenzie 431 
Gloucester  Peerage  Case,  The  963,  977 
Gooday  p.  The  Colchester  Railway 

Company  341,  611 

Goodtitle  p.  Morgan  913 

Goodwyn  p.  Goodwyn  562 

Gonlon's  Case  309 

Gosling  p.  Carter  913 

Goss  p.  Lord  Nugent  49 

Go w land  p.  De  Faria  654 

Graham  p.  Maxwell  425 

Grandison  Peerage  Case,  The  972 

Grant  p.  Vaughan  397 

Great  Western  Railway  Company 
p.  The  Birmingham  and  Oxford 
Junction  Railway  341 

Great  Western  Railway  Company 

p.  Rushout  306,  337 

Greaves  p.  Key  213 

Greenhill  p.  Greenhill  562 

Gregg  p.  Wells  213 

Gregory  p  Williams  129 

Grey  de  Ruthyn,  Case  of  Lord         721, 

879 
Guernsey  p.  Rodbridge  269 

Guichard  D* Angle,  Case  of  961 

Guth  p.  Guth  47 

Half  hide  v.  Penning  818 

Hall  P.  Fuller  402 

Hamilton  p.  Hamilton  *    280 
Hamilton  Peerage  Case,  The     965,  970 

Hardman  p.  Johnson  693 

Hargreaves  p.  Michell  176 

HarUnd  p.  Binks  131 

Harmer  p.  Bell  385 

Harnett  p.  Yielding  341,  615 

Harper  i\  Faulder  917 

Harris  p.  Ingledew  562 

Harrison  p.  Borwell  208 


xu 


TABLE  OF  CASES  CITED. 


Pac* 

Harrison  v.  Cage  207 

V.  Douglas  818 

V,  Gurnej  480 

Hassell  v.  Long  862 

Hawkins  v.  Gathercole  585 

V.  Leigh  565 

Haworth  v,  Hardcastle  712 

Hay,  Case  of  Lord  963 

Head  v.  Head  47 

Heap  V.  Tonge  182 

Hearne  v.  R^ers  213 

Heath  v.  Unmn  513 

Hele  V.  Fernie  147 

Hewitt  v.  Loosemore  914 

Hill  V.  Turner  48 

Hinton  v,  Acraman  933 

Hiscocks  V,  Hiacocks  167 

Hitchcock  p.  Giddings  678 

Hobhouse  v.  Courtney  423 

Hodffkinson  v.  Wyatt  586 

Hoghton  v»  Hoghton  654 

Holman  v.  Loynes  651 

Holme's  Case  808 

Holme  V.  Guppy  81 

Househill  Company  v.  Neilson  511 

Howard  v.  Braithwaite  270 

Hughes  V.  Budd  467 

Humphrey  v.  Bams  385 

Hunter  v.  Atkins  651 
Huntingdon  Peerage  Case,  The  961, 977 
Hutchinson  v,  Aberdeen  Banking 

Company  481 

Hyde  v.  Price  568 


Ibrackayn  Peerage  Case,  The 

In  re  Madrid  and  Yalentia  Rail- 


980 


way  Company 
/n  re  Powell's  Trust   . 

451 

565 

Inchiquin  Peerage  Case,  The 
Ireland,  Bank  o^  v.  Trustees  of 

979 

Evans's  Charities 

931 

Case  of  the  Dukedom  of 

960 

Jack  V.  Burnett 

15 

James  v.  Rice 

586 

Jerrard  v.  Saunders 

915 

Johnson  v.  Macdonald 

677 

V.  Nagle 

422 

Jones  V,  Brinley 

268 

V.  Geddes 

427 

V.  Scott 

176 

V.  Waite 

47 

Joyce  V.  De  Moleyns 

915 

Jadd  V.  Pratt 

567 

Jupe  p.  Pratt 

518 

Keene's  Executors  Case 

306 

Kemble  v.  Farren 

119 

Kennedy  v.  Cassillis 
V.  Grteen 
V,  Grregg 

Kent  Peerage  Case,  The 

Kershaw  v.  Matthews 

Keys  V,  Williams 

Kill  p.  HolUster 


Pagt 
427 

914 
938 
977 
266 
206 
818 

King,  The,  p.  Birmingham,  Inhab- 
itants of  946 
p.  Fowey,  The  Corporar 
tion  of                              429 
p.  Hall  728 
p.  LeiceBter,The  Justices  of  946 
p.  Lozdale                            946 
King  p.  Capper                                  402 
p.  Hanilet                                 650 
p.  Jefferies                                 948 
p.  King                                     562 
Kiiic  p.  Claris                                    207 
Kirwan  p.  Daniel                               130 
Kitson  p.  Julian                                 861 
Knight  p.  Barber                               467 

Lainson  p.  Lainson  568 

Lady  Rirers's  Case  961 

Lane  p.  Horlock  589 

Lai^n  p.  Bowen  430 

Latouche  p.  Lord  Lucan  149 
Launsborough  Peerage  Case,  The    974 

Leadley  p.  Evans  862 

Legsurd  p.  Johnson  46 

p.  Sheffield  272 

Lesley's  Case  693 

Leving  p.  Caverleg  264 

Lewis  p.  Baldwin  429 

Lilly  p.  Hays  131 

Lincoln  Peerage  Case,  The  978 
Liverpool  Waterworks  Company 

p.  Atkinson  866 

liorton  p.  Eangston  422 
Lowe  p.  London  and  Northwestern 

Railway  Company  81 

Ludlow,  Mayor  of,  p.  Charlton  81 

Lyons  p.  Fitzgerald  406 

Lysaght  p.  Walker  208 

Macfarlane  p.  Price  712 

Mac^regor  p.  The  Dover  and  Deal 

Railway  Company  337,  612 

M^Master  p.  Lomax  422 

Ma^all  p.  Benecke  51 3 

Major  p.  Major  205 

March  Peerage  Case,  The  968 

March  p.  Pigott  679 

Majoribanks  p.  Hovendon  1i^l7 

Marsh  p.  Keating  397 

Marshall  v.  7^«  Corporation  of 

Queehborough  466 


TABLE  OF  CASES  CITED. 


zm 


Martin  v.  Martin  425 

Martinez  v.  Cooper  917 

Martyn  v.  Blake  565 

Mannsell  v.  White  202 

Mellish  o.  MeUish  564 

Meredith  v.  Willett  422 

Metcalfs  Case  985 

Micklethwaite  v.  Atkinson  265 

Milbroke  Peerage  Case,  The  964 

Milligan  v.  Mitcnell  8S 

Miller  v.  Travers  159 

Milner  v.  Field  839 

Milnea  v.  Genr               '  820 

Montefiori  t^.  Montefiori  205 

Morgan  v.  Seaward  711 

Mortlock  V.  BuUer  861 

Mallens  v.  Townsend  654 

Montz  V.  Foster  512 

Mjddleton  v.  Lord  Kenyon  82 

National  Exchange    Company   v. 

Drew  381 

Navnlahaw  v.  Brownrigg  268 
Keilson  v.  Harford                     510,  712 

Neville  v.  Wilkinson  205 

Newboit  V.  Pryce  159 

Newman  v.  Auling  568 
Newton  o.  The  Grand  Junction 

Railway  Company  712 

Nixon  V.  Phillips  585 

Noel  p.  Jones  568 

Norbnry's  Case,  Lord  724 

Norfolk,  Case  of  the  Duchess  of  977 

Norfolk  Peeraee  Case  977 

Norris  v.  Le  Neve  693 
Northwestern  Bailway  Company  v. 

Winray  861 
Norwich,  Mayor  of,  o.  The  Norfolk 

Railway  Company  858 

Nottingham  Peerage  Case,  The  977 

Oddie  V.  Woodford  880 

Oranmore  Peerage  Case,  The  724 

Ormonde  Peerage  Case,  The  975 

Owen  p.  Davies  269 

Owens  V.  Dunbar  679 

Padwick  v.  Piatt  695 

Page  p.  Leapingwell  15 

P^e  V.  Meller  677 

Parker  r.  Ramsbottom  586 

Parr  r.  The  Attorney-General  466 

Parsons  v.  Parsons  158 

Paxton  V.  Douglas  425 

Pearce  v.  Vincent  886 

Penny  v.  Watts  915 

Pentland  v.  Somerville  945 

Peppin  V.  Cooper  862 


Fersse  v.  Pers^  692 
Peters  v.  Martin  431 
Petre's,  Lord,  Case  610 
Petrcj  Lord,  v.  The  Eastern  Coun- 
ties Railway  339,  610 
Philips  V.  Bury  818 
PhiUips  V.  PhiUins  564 
p.  Surridffe  488 
Picard  v,  MitcheU  568 
Pickard  p.  Sears  2Uy  399 
Piers  p.  Piers  308 
Pitcaime  p.  Brase  158 
Plumb  p.  Fluitt  918 
Polhill  p.  Walker  401 
Portarlineton  p.  Soulby  425 
Powys  p.  Mansfield  267 
Preston  p.  Liverpool,  &c.  Rail- 
way 874 
p.  Melville  425 
Prodgers  p.  Langham  207 
Pmen  p.  Lunn  270 
Purbeck  Peerage  Case,  The  961 

Queen  p.  The  Cheltenham  Com- 
missioners 82 

Rancliffe  p.  Parkyns  930 

Randall  p.  Russell  693 

Reeves  p.  Brymer     *  200 

Reg.  p.  Hughes  232 

p.  Mayhew  232 

p.  Muscot  231 

p.  Wheatland  232 

Reynel,  Case  of  Sir  George  962 

Richards  p.  Foster  1 74 

p.  Syms  200 

Richardson  p.  Nixon  695 

Ridgway  p.  Wharton  201 

Rivers,  Case  of  the  Countess  of       961 

Robinson  p.  Lowater  913 

Rodney  p.  Chambers  47 

p.  Hare  271 

Roe  d.  Pellatt  p.  Ferrars  298 

RoUeston  p.  Morton  588 

Rose  p.  Bartlett  563 

Roux  p.  Salvador  679 

Rowley  p.  Adams  266 

Rutland  Peerage  Case,  The  969,  977 

Ryall  p.  Hannan  156 

St.  John  p.  St  John  47 

Salomons  p.  Laing  S3  7,  6 1 2 

Sampson  p.  Sampson  567 

Samuel  p.  Judin  932 

Saunders  v.  Lord  Annesley  693 

Savory  p.  Price  511 

Scotland,  Royal  Bank  of,  p.  Cuth- 

bert  and  Others  450 


XIV 


TABLE  OF  CASES  CITED. 


Page 

Scott  V.  Hough 

422 

V.  Jones 

176 

V,  Scott 

205 

Semple  v.  Cornewall 

586 

Shaw  17.  Borrer 

913 

V.  Lindsay 

421 

Sheffield,  Ashton,  and  Manchester 

Railway  Company  v.  Woodcock  825 
Sheffield  t;.  Lord  Malgrave  563 
Sheldon  V.  Cox  917 
Shelley  v.  Lady  Earsfield  695 
Shrewsbury  and  Birmingham  v. 
The  Northwestern  Railway  Com- 
pany 889 
Simmonds  v.  Palles  127 
Simmons  v.  Cooke  862 
Simpson  v.  Lord  Howden  840,  610 
Skinner  v.  M'DouaU  201 
Smith  V,  Baker  567 
Smout  V.  Ilbery  401 
Somerset  Peerage  Case,  The  974,  977 
Squire  v.  Ford  820 
Standish  v.  Murphy  945 
Stanley's  Case  609 
Stanley  v.  The  Birkenhead  Com- 
pany 865,  614 
V.  The  Ch.e8ter  Company  613 
Stephens  w.  Olive  4  7 
Stevens  v.  Keating  512 
t^.  Stevens  917 
Stockdale  v.  Bushby  158 
Strafibn's  Case  306 
Street  v.  Rigby  818 
Strickland  v.  Turner  678 
Stuart*s  Case  610 
Stuart  V.  The  London  and  North- 
western Company  841 
Suffolk  Peerage  Case,  The  971 
Sullivan's  Case  46 
Surrey  Peerage  Case,  The  977 
Sussex  Peerage  Case,  The  723 
Sutherland  v.  Pratt  679 
Sutton  V.  Colefield  18 
V.  The  Bank  of  England  898 

Talbot  V.  Rutledge  293 

Tattersall  v.  Groote  818 

Tawney  v.  Crowther  253 

Taylor  v.  Dulwich  Hospital,  The  466 

V,  Hughes  808 

V.  Taylor  565 

Tendril  v.  Smith  562 

Tennant  v.  Tennant  564 

Tetley  V.  Eiston  712 

V.  Taylor  488 

Tew  V,  Earl  of  Winterton  578 

Thetford  School  Case,  The'  10 

Thibault  v,  Gibson  586 


Pafte 

Thomond  Peerage  Case,  The,  964,  979 

Thompson  v.  Chamock  818 

V,  Lawley  563 

V.  Lord  Advocate,  The   433 

Thurnell  v.  Balbirnie  8 1 9 

Tinney  v,  Tinney  69 

Tommey  v.  White  63 

Tweddell  v,  Tweddell  650 

Vane  Peerage  Case,  The  968 

Vaughton  v.  Brine  467 

Yauxhall  Bridge  Company  v.  Earl 

Spencer  226,  375,  618 

Vlierboom  v.  Chapman  679 


Wagstaff  V.  Wagstaff 
Walford  v.  Pemberton 
Wallace  v.  Wallace 
Walters's  Case 
Walton  V.  Hobbs 
V,  Potter 
Walw)m  V.  Coutts 
Warrender  v,  Warrender 
Washbourn  v.  Burrows 
Waters  v.  Taylor 
Waugh  V.  Middleton 
Webb's  Case 


566 
83 
^54 
809 
206 
712 
125 
48 
586 
818 
487 
610 


Webb  V.  Direct  London  and  Ports- 
mouth Railway    Com- 
pany 841,  615 
V.  Hurrell  385 
V.  Salmon  423 
Wedderbum  ».  Wedderbum  427 
Weedon  p.  Timbrell  67 
Weigall  V.  Brome  562 
Wellesley  r.  Wellesley  47 
Wellington  v.  Mackintosh  818 
Westmeath  v.  Westmeath  47 
Westmoreland  Peerage  Case,  The   977 
Whitcher  r.  HaU  860 
Whitmore  v.  Ryan  423 
V.  Wilks  898 
Whorewood  i;.  Whore  wood  46 
Wekett  V.  Raby  199 
Wilkes  V.  Wilkes  47 
Williams  v.  Everett  1 3 1 
v.  Saunders  201 
Wilmot  t;.  Corporation  of  Coven- 
try, The  467 
V,  Woodhouse  203 
Wilson  V.  Wilson  47 
Wilton  Peerage  Case,  The  968 
Wiltshire  Peerage  Case,  The  977 
Witham  i;.  Lewis  407 
Withey  v.  Gilliard  583 
Withy  V.  Mangles  886 
Wood  V.  Abrey  651 
Woolmore  v.  Burrows  885 


TABLE  OF  CASES  CITED. 


xr 


Worcester  Peerage  Case,  The    974- 

977 
Worrall  v.  Harford  126 

Worth  V.  Edwards  864 

Worth  V.  Newton  864 

Worthington  v.  Morgan  913 


Wrigley  v,  Sykes 
Wrottesley  v.  Bendisb 


Young  17.  Barclay 
17.  Grote 


P*ge 
913 
271 


431 
397 


CASES 


iir  THJi 


HOU  SE    OF    LORDS. 


MAYOR  OF  SOUTHMOLTON  r.  ATTORNEY-GENERAL. 

1854.     May  1,  2. 

The  Mayor,  Axdermen,  and  Buboesses  of  South- )   ^      „    . 
'  '  >  Appellants. 

molton, 3 

The  Attorxet-General,  at  the  Relation  of  James  )  x>        ^   ^ 
Miles  aud  others,^ ) 

Charity.    ^^Surpltu.^^     ^^  Residue.^^    Parties.     Costs. 

It  18  a  question  to  be  determined  by  the  particular  words  of  eacb  will,  whether  a 
gift  of  *'  surplus  "  or  "  residue  "  means  surplus  or  residue  properly  so  called,  or 
a  mere  proportional  share  of  a  particular  fund.  Where,  afler  the  gift  of  a  fund 
charged  with  certain  paymentfi,  the  words  were,  "  and  the  overplus  which  the 
said,  &c.  do  produce  more  than  all  these  disbursements  do  amount  to  (which  I 
do  find  and  compute  to  be  about  60/.  per  annum  "),  they  were  held  to  mean 
surplus,  and  not  proportional  share. 

If  a  charity  is  entitled  to  a  particular  sum  as  a  first  charge  on  an  estate  given  to 
certain  persons,  and  the  estate  is  amply  sufficient  to  secure  payment  of  that 
sum,  the  fact  that  a  portion  of  the  estate  has  been  lost  by  the  alleged  negli- 
gence of  the  donees  of  the  estate  will  not  of  itself  justify  an  information  on 
behalf  of  the  charity  against  such  donees. 

Where  a  portion  of  an  estate  held  under  such  circumstances  was  charjred  to  have 
been  improperly  sold,  the  purchasers  must  be  included  as  parties  in  any  such 
information. 

Where  such  portion  consisted  of  land  held  upon  a  renewable  lease,  and  the  lesson 
were  entitled  to  refuse  a  renewal,  and  the  bargain  was  in  fact  made  with  them 
before  the  period  for  renewal  arrived,  such  bargain,  made  under  such  circum- 
stances, does  not  afibrd  matter  of  complaint  against  the  donees  of  the  estate. 

*  2   *  In  an  information  against  the  donees  of  a  fund  on  which  there  was  a 

1  Beverley  v.  Attorney- General,  6  H.  L.  Cas.  828,  831 ;  Attorney- General  v. 
Bean,  &c  of  Windsor,  8  H.  L.  Gas.  881. 
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chaise  for  tbe  benefit  of  a  charity,  the  prayer  of  the  information  was  granted, 
and  inquiries  were  directed.  This  House  reversed  the  decree  of  the  Court 
below,  and  ordered  the  information  to  be  dismissed,  but  only  with  costs  np  to 
the  hearing,  upon  the  ground  that  the  Court  below  having  directed  the  in- 
quirieS)  the  relator  was  entitled  to  proceed  upon  that  direction. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Bolls. 

In  1686,  Hugh  Squier,  a  native  of  the  town  of  Southmolton, 
but  then  resident  in  Westminster,  formed  the  design  of  estahlish- 
ing  a  free  school  in  his  native  town,  and  built  there  a  schoolhouse, 
and  a  residence  for  the  master.  In  October  of  that  year  he  exe- 
cuted an  indenture,  by  which  he  constituted  certain  persons,  liv- 
ing in  and  near  the  town,  trustees  for  the  school,  and  assigned 
them  the  schoolhouse  and  master's  residence,  for  the  residue  of  a 
term  of  2,000  years.  The  indenture  proceeded  thus:  ^^And 
whereas  the  said  Hugh  Squier  doth  intend  and  will  settle  lOOOZ. 
of  lawful  English  money,  or  land  of  that  value,  for  the  better  sup- 
port of  the  said  school  and  schoolmaster,  and  the  repairing  of  the 
said  premises,  which  said  money,  or  lands,  so  to  be  settled,  and 
the  free  school  and  other  the  premises  hereinbefore  mentioned  to 
be  granted,  shall,  nevertheless,  be  in  the  said  trustees,  their  heirs 
and  successors,  on  the  trusts,"  &c.,  thereinafter  declared.  The 
trustees  were  "  to  elect  twenty  poor  people's  children,  which  shall 
be  taught  in  the  said  school  gratis  (and  without  premium  to  the 
schoolmaster  for  their  learning)  the  most  necessary  and  good  arts 
of  writing  and  arithmetic."  The  trustees  were  to  fill  up  vacancies 
in  the  number  of  twenty  by  fresh  elections.  So  long  as  the  master 
had  twenty  scholars  in  the  school  to  be  taught  gratis,  he  might 
teach  others  on  payment,  to  the  intent  that  the  people  of  the 
^^  whole  country  near  adjacent  might  have  the  convenience 
*8  of  an  extraordinary  *good  school  to  send  their  sons  and 
daughters  to "  ;  and  that  ^'  when  this  school  shall  be  grown 
famous  and  populous,  the  town  of  Southmolton  may  be  the  better 
for  boarding  such  gentlemen's  sons  as  shall  be  thither  sent  to 
school."  Latin  and  grammar  were  also  to  be  permitted  to  be 
taught,  but  to  the  intent  that  ''  the  writing  schoolmaster  shall 
always  have  the  greatest  encouragement,  the  writing  schoolmaster 
for  the  time  being  shall  always  have  the  dwelling-house  built  with 
and  adjoining  to  the  school,  for  his  habitation,  and  tlie  privilege  of 
teaching  his  scholars  in  the  school,  and  201.  de  claro^  out  of  what 
the  said  school  shall  be  endowed  withal ;  and  the  Latin  school- 
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master  shall  hare  only  201,  per  annum  of  the  said  revenue,  and 
the  privilege  to  teach  his  Latin  scholars  in  the  same  school  also." 
The  deed  then  recited  the  intention  of  Squier  to  endow  the  school 
with  a  sum  of  about  60/.  per  annum,  of  which  401.  were  to  go  to 
the  schoolmasters,  3/.  for  two  annual  feasts  to  the  trustees,  and 
the  remaining  7/.  towards  the  reparation,  or  improvement,  of  the 
premises.  To  secure  due  obedience  to  his  will,  Squier  directed 
that  when  ^'  these  rules  do  cease  to  be  observed  for  one  whole 
year,  the  endowment  of  50/.  per  annum  shall  become  the  proper 
estate  of  the  King's  Hospital  of  Greencoat  Boys,  in  Tothill  Street 
Westminster." 

By  a  memorandum  indorsed  upon  this  indenture,  Mr.  Squier 
directed  that  if  the  then  revenue  should  in  future  fall  short  of  his 
and  the  trustees'  expectations,  all  such  failure  should  be  abated 
wholly  out  of  the  schoolmaster's  salary,  and  be  (while  there  were 
two  schoolmasters)  equally  divided  between  them. 

The  trustees  or  governors  were  always  to  be  inhabitants  of  the 
own  or  parish  of  Southmolton,  and  any  governor  ceasing  to  be  such 
inhabitant  should  cease  to  be  a  governor.    The  design  of  having  a 
Latin  schoolmaster  seems  to  have  been  afterwards  abandoned. 

*  Mr.  Squier,  by  his  will  dated  the  28d  day  of  February,  *  4 
1709,  after  reciting  the  founding  of  the  school  and  its  then  pros- 
perity, increased  the  number  of  free  scholars  from  twenty  to  thirty, 
and  directed  the  trustees  (upon  the  assumption  that  they  were  to 
receive  the  rents  of  certain  estates  at  Northam,  and  Upcottj  and 
Westminster)  to  pay  the  rent  and  tenths,  and  the  fine  for  the 
renewal  of  the  lease  of  his  estate  at  Northam,  to  the  Dean  and 
Canons  of  Windsor,  and  for  this  duty  each  trustee  was  to  receive 
he  sum  of  20«.  per  annum.  The  testator  then  proceeded  :  ^'  And 
for  the  defraying  of  this  charge,  and  for  the  aforesaid  intent  and 
purpose,  and  also  to  the  further  uses  that  are  herieinafter  ex- 
pressed, I  do  give  and  bequeath  unto  the  mayor  and  aldermen  of 
the  borough  of  Southmolton,  in  Devon,  and  to  their  successors  for 
ever,  all  my  right,  title,  interest,  and  estate,  which  I  have,  or  here- 
after shall  have,  in  the  parish  of  Northam,  in  Devon,  except  the 
presentation,  which  is  reserved  for  reasons  which  hereinafter  are 

expressed,  provided  and  upon  condition  that  they  do  permit 

Ayres,  the  present  vicar  of  that  parish,  and  his  successors  for  ever, 
to  enjoy  the  vicarage  house,  £c.,  Ac,  and  do  pay  him  and  his 
successors  16/.  per  annum  by  quarterly  payments ;  and  do  also 
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pay  the  above-mentioned  sums  wliich  the  church  of  Windsor  doth 
usually  and  reasonably  require  for  a  fine  upon  every  such  renew- 
ing of  their  lease,  as  their  custom  of  renewing  is ;  and  do  also 
pay  5L  15«.  per  annum  yearly  unto  George  Whicher  his  alms- 
houses in  Westminster ;  and  also  do  pay  40/.  per  annum  towards 
the  maintenance  of  Southmolton  Free  School,  that  is  to  say,  251.  to 
the  schoolmaster,  51.  to  the  trustees,  82.  for  their  two  usual  feasts 
at  their  visitation,  and  7/.  for  the  reparations  of  the  school  and 
schoolhouse,  and  the  highways  between  the  schoolhouse  and  Mole 
Bridge,  in  all  40/.  per  annum ;  and  the  overplus  which  the  said 

Upcott  and  Northam  do  produce  beyond  and  more  than  all 
*  5    these  *  disbursements  do  amount  unto  (which  I  do  find  and 

compute  to  be  about  60/.  per  annum)  shall  go  the  one  half 
thereof  always  unto  him  who  is  and  shall  be  mayor  of  South- 
molton for  the  time  being,  towards  the  expenses  of  mayoralty,  and 
the  other  half  towards  the  mending  of  die  highways  in  and  near 
the  town  of  Southmolton,  in  Devon.  And  whereas  I  stand  po^ 
sessed  of  three  houses  in  St.  MartinVle-Grand,  London,  which  are 
held  by  lease  from  the  Dean  and  Cliapter  of  Westminster,  which  will 
expire  about  thirty-eight  years  hence,  and  are  intended  to  be  re- 
newed by  the  vestry  of  St.  Margaret,  Westminster,  from  time  to  time 
in  such  manner  as  they  renew  many  other  leases  which  they  have 
from  the  said  church,  I  do  hereby  give  the  same  three  houses, 
with  all  my  right,  title,  and  interest  therein,  unto  the  said  vestry 
of  the  parish  of  St.  Margaret,  Westminster,  and  their  successors 
for  ever  (my  executors  receiving  first  all  the  rents  that  shall  grow 
due  until  the  next  quarter-day  after  my  death  for  their  own  use), 
and  I  do  appropriate  the  same  to  the  uses  hereafter  named."  He 
then  made  other  gifts,  and  referred  to  the  houses,  &c.  which  he 
held  on  renewable  leases  in  Westminster,  and  enumerated  pay- 
ments to  be  made  thereout,  and  proceeded  as  follows:  ^^  And 
because  that  several  sums,  whilst  they  stand  written  in  words  at 
length,  and  until  they  are  set  down  in  figures  (the  one  sum  under 
the  other)  cannot  well  be  cast  up,  therefore  I  have  drawn  up  sev- 
eral accounts,  the  one  of  all  I  have  now  given  unto  the  Corporation 
of  Southmolton,  in  Devon,  and  to  the  free  school  which  I  built 
there,  about  twenty-  eight  years  ago ;  and  the  other  of  all  that  I  have 
given  unto  the  parish  of  St.  Margaret,  Westminster:  both  of  these 
accounts  I  do  make  to  be  part  of  this  my  will,  and  my  will  and 
meaning  is,  that  all  what  I  have  given  unto  the  Corporation  of  South- 
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nolton  and  to  the  free  school  which  I  built  there,  shall  be  delivered 
over  unto  them  by  my  executors  from  the  time  of  my  death." 
*  The  following  are  the  accpuuts  referred  to  in  the  will :  —    *  6 

*'  An  Accoont  of  the  Prodact  and  of  the  Ootgoings  of  all  the  Things  which  I  have 
hestowed  on  the  Corporation  of  Southmolton  and  the  Free  School  1  built  there. 


Income. 

Of  all  my  estate  in  Northam, 
except  the  patronage  and 
charing  their  ministers  up- 
on all  occasions,  which  I 
do  give  to  the  parish  itself 

All  mj  estate  in  Upcott,  be- 
ing better  than  inherit- 
ance, per  annum 

A  rent  charge  upon  the  ves- 
try and  parish  of  St  Mar- 
garet, Westminster,  which 
they  are  to  pay  once  a  year 
out  of  SSL  per  annum, 
which  1  have  settled  upon 
them  for  this  and  some 
other  good  uses 


£     M,    it 

125  0  0 


15  0  0 


20  0  0 


In  an  per  amnim        1 160    0    0 


The  Outgoings. 

For  the  five  trustees  20«. 
per  annum  a  piece  for 
their  particular  care  in 
governing  the  school,  in 
receiving  their  rents,  in 
pacing  the  high  rent  ev- 
ery year,  and  the  accus- 
tomed fines,  either  at  four 
or  seven  years'  end,  by 
which  your  eftate  will  be- 
come perpetual,  and  the 
same  as  Mr.  Hnach  for 
the  sheaf  of  S'molton 

To  their  schoolmaster  of  this 
free  school  from  the  time 
of  my  death,  per  annum 
only        .... 

For  their  two  usual  feasts  of 
visitation  of  the  school, 
per  annum 

For  reparation  of  the  school 
and  schoolhouse,  and  the 
lands  before  it|  per  an- 
num       .        •        •        . 

To  the  Church  of  Windsor 
every  jear  for  their  high 
rente,  and  tenths,  &c. 

For  a  fine  of  15/.  once  in 
four  years,  and  SL  17#. 
lOd.  charges  for  making 
every  new  lease,  in  all 
28^  I7f.  lOd,  at  every 
four  years'  end ,  one  fourtn 
part  whereof  is 

To  the  Vicar  of  Northam 
and  his  successors  for  the 
time  being,  per  annum    . 

Also    to   the   executors  of 
George  Whicher's  alms- 
houses  in    Westminster, 
per  annum 

Balance  which  the  Corpo- 
ration of  Southmolton  will 
fOtan  per  annum,  except- 
ing 18/.  Si.  per  annum 
land  tax  whilst  that  last- 
eth,  and  the  pooKs  rate, 
whereof  the  tenant  (by 
his  lease)  pays  the  moiety  64 


£ 
5 


0 


4. 
0 


25     0     0 


8    0    0 


7     0    0 


20     2     9 


4  14    5| 


16    0    0 


5  15     0 


H 


£lt»0    0    0 
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If  the  taxes  to  church  and  poor  do  not  abate  somewhat  thereof,  but  the  Parlia- 
ment do  use  to  exempt  Windsor,  and  schools,  and  almshouses  from  taxes ;  but 
whatever  the  balance  (de  claro)  proves  to  be  more  or  less,  the  half  thereof  is 
given  every  year  to  him  that  shall  be  Mr.  Mayor  in  being,  and  the  other  half 
towards  mending  the  highways  in  or  near  Southmolton,  especially  between  Mole 
Bridge  and  the  schoolhouse. 

Item.  —  I  do  desire  the  corporation,  out  of  their  64/.  7$.  9^.,  to  pay  for  the 
children's  pens,  ink,  and  paper." 

*  7       *  In  another  paper,  called  "  An  Account  of  the  Product 

and  of  the  Outgoings  of  my  Houses  in  St.  Martiu's-le-Grand, 
London." 

The  testator  inserted  the  following  item  on  the  ^^ outgoing"  side 
of  the  account :  ''  Payable  more  to  the  five  trustees  that  belong 
to  the  free  school  which  I  built  at  Southmolton,  in  Devon,  to  be 
added  to  the  revenue  which  I  have  heretofore  given  to  that  free 
school,  for  the  maintenance  per  annum  to  be  paid  hero  once  a 
year,  20/." 

At  the  time  Mr.  Squier  made  his  will  the  property  at  Northam 
and  TJpcott  was  worth  140/.  a  year ;  it  has  since  increased  in 
value  to  734/.  78.  6(2.  a  year.  This  is  exclusive  of  a  piece  of 
that  property  which  wa^  surrendered  in  1889  to  the  Dean  and 
Canons  of  Windsor,  and  which  at  the  time  of  the  surrender  was 
of  the  value  of  44/.  a  year.  The  surrender  was  made  because 
the  Dean  and  Canons  had  been  applied  to  by  the  inhabitants  of 
Appledore,  where  the  land  lay,  to  appropriate  that  land  to  the 
purpose  of  erecting  a  chapel  of  ease  for  the  parish.  The  sum 
given  as  the  consideration  for  the  surrender  was  616/.,  which  sum 
was  received  by  the  corporation,  and  since  the  passing  of  the 
Municipal  Reform  Act  the  whole  surplus  income,  after  paying  the 
several  specific  sums  before  mentioned,  had  been  paid  into  ^^  The 
Borough  Fund,"  and  applied  to  the  ordinary  purposes  of  the  cor- 
poration. 

The  annual  rent  of  20/.  payable  by  the  parish  of  St.  Margaret's 
had  not  been  paid  since  1803,  because  the  vestry  neglected  to  re- 
new the  lease  in  consequence  of  an  agreement  with  the  Dean  and 
Chapter  of  Westminster. 

In  April,  1850,  the  Attorney-General,  at  the  relation  of  James 
Miles,  of  the  King's  Road,  Chelsea,  filed  an  information  in  the 

*  8    Court  of  Chancery  against  the  Mayor  and  *  Corporation  of 

Southmolton,  and  against  the  trustees  of  the  school,  praying 
that  it  might  be  declared  that  the  lands,  &c.  devised  by  tlie  will 
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of  Squier  were  held  for  charitable  purposes  only,  and  not  for  the 
purposes  of  the  corporation ;  and  that  accounts  might  be  taken, 
especially  with  regard  to  the  property  surrendered  to  tlie  Dean 
and  Canons  of  Windsor ;  and  that  it  might  be  declared  that  the 
rents,  &c.  were  applicable,  and  ought  to  have  been  applied,  for  the 
support  of  the  charities  mentioned  in  the  will,  in  the  proportion 
which  the  original  amount  devised  to  each  charitable  purpose  bore 
to  the  whole  income  and  revenue  of  the  said  lands,  and  that 
the  Master  might  be  directed  to  settle  a  scheme  for  the  regulation 
and  management  of  the  school  and  due  appropriation  of  the 
revenues  thereof,  having  regard  to  change  of  time  and  circum- 
stances. 

An  answer  having  been  put  in,  the  cause  came  on  to  be  heard 
before  the  Master  of  the  Rolls  on  the  25th  of  June,  1851,  when 
his  Honour  was  pleased  to  declare,  that  according  to  the  true  con- 
struction of  the  will  of  the  testator,  the  free  school,  and  the  several 
persons  and  other  objects  to  whom  or  in  whose  favour  the  rents  and 
profits  of  the  estate  and  property  given  or  bequeathed  in  trust  to 
the  appellants  were  given  or  directed  to  be  paid  and  applied,  were 
formerly  and  then  entitled  to  participate  in  the  increased  rents 
uid  profits  of  the  said  estates  and  property  in  the  proportions  in 
which  the  rents  and  profits  thereof  at  the  date  of  the  said  will 
were  given  or  directed  to  be  paid  or  applied  to  or  for  tliem  re- 
spectively. An  account  was  ordered  as  to  the  property,  including 
that  which  had  been  surrendered,  and  other  directions  were  given 
in  conformity  with  this  declaration.  This  was  the  decree  appealed 
against. 

♦  The  Solicitor' General  (Sh'  B.  Beihell)  and  Mr.  U.  K.  *  9 
Karslake  for  the  appellants.  —  The  question  in  this  case  is, 
whether  on  a  devise  of  property  charged  with  payments  for  tho 
purposes  of  charity,  and  then  a  gift  of  the  surplus  to  the  devisees, 
ihey  are  entitled  to  any  augmentations  that  may  take  place  in  the 
amount  of  the  surplus  after  the  payments  specifically  ordered  have 
been  duly  discharged.  The  Master  of  the  Bolls  thought  that  they 
were  not  entitled  to  these  augmentations,  because  the  gift  of  the 
surplus  was  not  a  mere  gift  of  surplus  as  such,  but  was  a  gift  of 
surplus  estimated  to  amount  to  a  certain  sum,  and  was  therefore 
limited  to  a  sum  to  be  calculated  on  a  proportional  scale.  He 
seemed  to  suppose,  that  by  stating  the  amount  of  the  surplus  the 
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testator  had  specified  what  it  was  to  be,  and  had  made  it  a  definite 
proportion,  uncertain  only  from  having  indefinite  charges  upon  it, 
so  that  the  corporation  could  only  take  its  proportion  of  the  increased 
rents.  Tliis  was  giving  to  the  words  of  the  testator  an  effect  which 
he  never  intended ;  his  intention  must  govern  here  as  in  other 
cases  of  devise,  and  from  the  whole  will  taken  together  it  is  plain 
that  he  merely  intended  to  benefit  the  town  of  Southmolton  as 
represented  by  the  corporation,  and  that  one  of  the  means  of  doing 
it  was  by  establishing  a  school  there,  and  when  he  had  provided  the 
payments  necessary  for  the  maintenance  of  the  school,  and  of  cer- 
tain other  objects  of  his  bounty,  he  summed  them  up  together  and 
stated  what  he  thouglit  would  still  be  the  amount  of  profit  de- 
rivable by  the  mayor  and  corporation  from  the  estate  which  he  had 
given  them.  His  estimate  of  the  probable  amount  of  the  surplus 
did  not  in  the  least  degree  affect  the  right  of  the  corporation  to  the 
whole  surplus. 

This  case  must  be  governed  by  that  of  The  Attomey^Genr 
*  10  eral  *  v.  Brazen  No$e  College^  where  all  the  authorities  were 
discussed.  This  is  a  gift  of  the  estate  subject  to  a  charge 
upon  it.  It  is  clear  that  the  charity  would  not  suffer  so  long  as 
the  estate  was  sufiicient  to  make  the  prescribed  payment,  while,  on 
the  other  hand,  that  payment  must  be  made  though  it  should  ab- 
sorb the  whole  of  the  surplus.  That  being  so,  the  corporation  is 
entitled,  even  on  the  principle  stated  in  the  Thetford  School  Ca9e? 
to  the  benefit  of  any  increase,  since  on  the  corporation  would  fall 
the  burden  of  any  loss. 

Where  an  estate  is  given  to  particular  individuals  or  to  a  corpo- 
ration, and  sums  are  charged  upon  it  for  the  benefit  of  certain  char- 
ities, but  such  sums  do  not  eximust  the  estate,  the  surplus,  whether 
expressly  mentioned  or  not,  will  go  to  the  donees  of  that  estate. 
The  Attorney'- 0-eneral  v,  2^  Mayor  of  Bristol;^  Hie  Attorney^ 
General  y.  Smythie9;^  The  Attorney^  General  y.  The  Cordwainers* 
Company;^  Ijhe  Attorney- General  y.  The  Grocere*  Company.^ 

The  Master  of  the  Bolls  treated  this,  not  as  a  gift  to  the  Corpo- 
ration of  Southmolton  on  condition  of  paying  so  much  a  year  to 
certain  specified  objects  of  the  testator's  bounty,  but  as  a  mere 
(rust.    And  so  treating  it  he  held  himself  bound  by  the  authority 

»  2  Clark  &  F.  295.  *  2  Raw.  &  M.  717. 

•  S  Rep.  ISO  b.  *  8  Mylne  k  K.  584. 

*  2  Jac.  &  W.  294,  revoniBg  8  Madd.  819.  *  6  Beav.  526. 
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of  the  case  of  The  Attamey- General  v.  7%e  Drapers^  Company  ;^ 
but  that  case  is  not  in  point,  for«there  money  was  given  to  a  com- 
pany to  purchase  lands  of  the  clear  value  of  1002.  a  year,  and  the 
testator  gave  96/.  to  different  charities,  ^^  and  the  residue  of  the  said 
sum  of  100/.,  being  4/.  yearly,  to  the  company  for  their 
pains."  Tliere  the  whole  sum  was  specifically  *  disposed  of,  *  11 
and  the  specified  parties,  of  course,  took  the  increase  propor- 
tionably :  that  is  not  so  here.  In  the  case  of  the  Drapers'  Com- 
pany, had  there  been  a  decrease  of  the  income,  the  4/.  would  not 
have  been  primarily  liable  to  make  good  the  loss  to  the  rest,  but 
all  would  ha\'e  suffered  alike.  There,  too,  the  sum  given  was  ex- 
hausted by  the  specific  gifts,  which  is  not  the  case  here,  so  that  as- 
suming that  case  to  have  been  well  decided  it  does  not  govern  the 
prefieut. 

Mr.  Bolt  and  Mr.  Morris  for  the  respondents.  —  The  admitted 
principle  in  these  cases  is,  that  where  the  annual  value  of  the  fund 
is  ascertained,  and  exhausted  by  the  payments  specifically  directed 
to  be  made  out  of  it,  all  the  objects  of  the  bequest  share  in  the  in- 
crease, or  suffer  from  the  decrease.  This  principle  is  applicable, 
no  matter  in  what  form  of  words  a  testator  has  expressed  himself. 
If  a  testator  has  property  to  the  amount  of  160/.,  and  his  intention 
to  dispose  of  property  of  that  value  is  clear,  and  he  gives  50/.  a 
year  to  one  charity,  and  50/.  to  aMther,  and  the  residue,  without 
mentioning  its  amount,  to  a  third,  the  principle  applicable  to  the 
construction  of  his  will  is  the  same  as  if  he  had  mentioned  the  par- 
ticular sum  to  be  received  by  each.  It  is  the  same  whether  the 
last  sum  is  given  under  the  name  of  residue  or  not.  The  whole 
fund  is  apportioned  among  the  donees  according  to  the  proportions 
described  in  the  gift,  and  their  benefits  will  increase  or  decrease 
accordingly.  The  rule  applies  with  equal  force  if  the  whole  estate 
is  given  to  feoffees  or  trustees,  and  they  are  directed  to  pay  two 
sums  to  two  charities,  and  to  retain  the  remainder  for  themselves. 
Nor  will  the  rule  be  affected  by  the  circumstance  that  the  testator 
may  have  made  some  mistake  as  to  tlie  value  of  the  property, 
nor  that  one  of  the  proportions  given  is  made  *  in  form  a  *  12 
specific  charge,  nor  that  the  residue  is  given  without  its 
amount  being  specified.  A  Court  has  only  to  see  that  the  donor 
contemplated  giving  the  fund  in  settled  proportions,  and  then  the 

^  4  Beav.  67. 
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consequence  ensues.  It  is  clear  in  this  case  that  the  whole  fund 
was  so  given,  and  the  testator  ipecified  the  amount  of  the  sur- 
plus. 

In  the  Court  below  it  was  contended  that  this  fund  was  not  so 
appropriated,  but  was  given  on  condition ;  it  is  clear,  however, 
that  it  was  a  mere  trust.  The  person  who  accepted  the  estate  took 
it  therefore  with  the  burden  of  discharging  the  trust,  and  it  makes 
no  difference  that  he  was  himself  to  receive  a  benefit.  But  then 
it  is  said  on  the  other  side,  that  the  uncertainty  in  the  sum  to  be 
received  by  the  corporation  shows  that  the  corporation  was  to 
receive  a  residue  which  was  necessarily  always  fluctuating  in 
amount,  subject  to  decrease  if  the  funds  out  of  which  the  pay- 
ments were  to  be  made  should  decrease,  or  the  charges  thereon 
become  more  considerable,  and  therefore  properly  to  be  increased 
if  the  fund  should,  after  payment  of  those  charges,  leave  a  larger 
surplus.  But  in  truth,  that  argument  is  inapplicable,  for  it  is 
clear  that  the  testator  supposed  that  the  specific  sums  he  gave 
would  exhaust  the  whole  fund,  and  he  applied  that  fund  to  those 
payments  in  certain  definite  proportions.  The  rule  that  where  the 
ultimate  takers  are  feoffees  or  trustees,  who  must  pay  the  charges 
out  of  whatever  they  receive,  they  are  entitled  to  all  the  surplus 
they  may  get,  does  not  therefore  apply,  for  all  the  persons  to  be 
benefited  here  are  liable  to  suffer  loss. 

Then  what  are  the  cases  which  are  supposed  to  favour  these 
claims  by  the  corporation.  The  Attorney- General  v.  The  Mayor  of 
Bristol  ^  is  the  first.  There  the  sum  of  money  to  be  paid  by 
*  13  the  corporation  was  exactly  ascertained  *  by  the  settlor,  and 
there  being  no  declared  gift  of  the  residue,  the  question  was, 
to  whom  it  would  go ;  it  was  clear  that  the  estate  was  given  to  the 
corporation,  and  therefore  the  corporation,  having  paid  the  specific 
charges  on  it,  was  entitled  to  the  surplus.  But  in  tliat  case  it  was 
said  by  Lord  Eldon  :^  ''  Recollecting  that  there  is  not  one  single  case, 
at  least  I  have  not  been  able  to  find  one,  where  the  doctrine  to  be 
found  in  the  Thetfori  Caee  has  been  applied,  except  where  the 
value,  or  what  was  represented  to  be  the  value,  was  distributed  at 
the  time,  and  recollecting  that  Bristol  was  a  material  and  promi- 
nent object  of  the  bounty  of  the  author  of  this  gift,  is  tliis  not  a 
case  which  falls  within  the  range  of  those  cases  in  which  property 

^  2  Jac.  &  W.  294 ;  Bee  the  deeds  fally  set  out  in  S  Madd.  819. 
"  2  Jac.  &  W.  882. 
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giTen  to  a  corporate  body,  is  given  to  it,  subject  011I7  to  the  charges 
imposed,  and  not  as  a  mere  trustee  ? "  The  facts  of  that  case 
render  it  inapplicable  to  the  present ;  and  the  words  of  the  judg- 
ment now  referred  to  explain  the  principle  on  which  Lord  Eldon 
proceeded.  All  the  payments  to  be  made  out  of  the  fund  were 
distinctly  ascertained  by  the  settlor,  and  those  payments  left  a 
clear  surplus  to  the  donee  of  the  fund,  and  the  amount  constituting 
the  surplus  or  residue  was  not  ascertained. 

[Thb  Lord  Chancellor.  —  Though  the  testator  there  does  not 
state  the  amount  of  the  residue,  he  does  state  the  amount  of  the 
whole  property,  and  then  the  particular  charges  upon  it,  so  that 
the  statement  of  the  residue  is  necessarily  implied.] 

The  next  case  is  that  of  Hie  Attorney-  Q-eneral  v.  Smythies.^ 
The  facts  there  are  important.  The  corporation  consisted  of  a  mas- 
ter and  five  poor  persons ;  all  that  was  given  to  the  poor  persons  was 
a  specified  annual  sum  of  528.,  to  be  paid  by  the  master  to 
each,  and  then  *  came  a  general  direction  that  the  funds  *  14 
then  or  thereafter  given  should  be  expended  for  the  support 
of  the  master  and  poor  of  the  college  for  the  time  being,  and 
for  the  repair  and  maintenance  of  the  college,  &c.,  and  for  no 
other  purposes.  The  contention  was,  that  the  five  poor  persons 
should  receive  a  proportionate  share  of  the  increased  rents  of  the 
land.  Nothing  whatever  was  there  said  of  residue.  The  ultimate 
decision  was  against  the  increased  apportionment  among  the  poor 
persons ;  but  that  decision  proceeded  on  the  particular  words  of 
the  gift,  for  the  principles  stated  in  judgment  were  all  in  favour  of 
the  apportionment.  The  words,  however,  in  that  particular  case 
were  held  to  show  that^  ^*  it  was  a  gift  of  the  whole  to  the  master 
and  paupers,  the  amount  receivable  by  the  latter  being  ascertained, 
that  receivable  by  the  former  unascertained  ;  in  other  words,  the 
surplus  being  the  master's,  after  paying  the  paupers  and  pro- 
viding for  the  repairs."  Here  both  the  sums  are  ascertained,  and 
the  surplus  is  stated  in  the  will  of  the  testator  himself.  That  case 
therefore  is  really  in  favour  of  the  respondents.  Tlie  whole  fund 
here  was  given  for  purposes  of  charity  which  it  was  thought  could 
be  provided  for  by  the  assumed  proportions  then  settled  for  the 
objects  of  the  testator's  bounty.  The  case  of  The  Attorney-  Genercd 
V.  Brazen  Nose  *  is  inapplicable.    There  the  amount  of  the  property 

^  2  Ruas.  &  M.  717.  *  2  Clark  &  F.  295. 

*  2  Rius.  &  M.  742. 
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was  ascertained  9  and  fixed  sums  were  to  be  paid  to  the  scholars, 
but  nothing  was  said  of  the  mode  of  disposing  of  the  balance  which 
those  sums  did  not  exhaust,  and  the  donees  of  the  property  having 
satisfied  the  particular  charges  were  held  entitled  to  retain  it.  It 
was  tliere  remarked/  that  in  the  Brazen  Nose  College,  as  in  the 
Atherstone  school  case,  ^'  the  school  had  only  a  charge  upon 

*  15    the  revenues  in  a  *  certain  way,  but  at  the  discretion  of  the 

governors,  so  that  the  surplus  would  belong  as  property  to 
the  governors."  Jack  v.  Burnett  ^  is  in  the  same  position.  In  no 
one  instance  was  the  amount  of  property  there  stated,  and  the  donees 
of  the  property  were  held  bound  to  perform  a  certain  condition, 
but  not  to  perform  more.  There  is  no  such  restricted  obligatioa 
in  the  present  case.  Apply  to  this  ca^e  the  rule  which  would  be 
applicable  in  a  case  not  of  a  charity,  and  the  decision  must  be  in 
favour  of  the  respondents.  In  Page  v.  Leapingwell '  there  was  a 
devise  to  sell,  but  not  for  less  than  10,0002.,  and  to  pay  several 
sums  to  different  legatees,  amounting  to  78002.,  and  the  overplus 
monies  arising  from  the  sale  were  to  go  to  A.  This  was  held  to 
be  a  specific  legacy  of  10,000/.,  and  the  sale  producing  less,  A.  and 
all  the  others  were  to  abate  in  proportion.  That  case  proceeded 
upon  the  principle,  that  where  the  testator  has  indicated  his  inten- 
tion of  dividing  the  benefits  among  all,  that  intention  is  to  be 
exactly  followed,  and  the  proportions  of  the  gift  being  once 
declared,  they  are  to  be  always  observed,  whether  the  sums  on 
which  tliey  have  been  calculated  have  been  rightly  or  wrongly 
ascertained,  or  even  not  ascertained  at  all.  The  case  of  a  gift  to  a 
charity  must  be  governed  by  the  same  principle.  The  case  of  The 
AUomeg- General  v.  The  Drapers^  Company^  is  exactly  in  point 
with  the  present,  for  there,  as  here,  the  sums  were  ascertained,  and 
the  amount  of  the  surplus  stated  in  the  will.  The  next  case  in 
the  same  book.  The  Attorney- Q-eneral  v.  Christ s  Hospitxily^  is  one 
in  which  the  amount  of  the  property  devised  to  the  hospital  was 
stated  in  the  will,  and  that  amount  was  divided  into  specific  sums, 

which  were  to  be  paid  to  certain  objects  of  the  testatrix's 

*  16    bounty.    The  rent  of  the  property  *  increased,  and  it  was 

held  that  the  hospital  was  not  entitled  to  share  in  the  in- 
crease. 

^  2  Clark  &  F.  325.  *  4  Beav.  67. 

12  Clark  &  F.  812.  *  4  Beav.  7S. 

IS  Ves.  468. 
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[Lord  St.  Leonards.  —  What  would  have  been  the  constructioa 
of  the  will  if  there  had  been  no  gift  of  residue  ?] 

The  whole  would  have  been  for  the  benefit  of  the  school.  The 
town  would  onlj  have  benefited  through  the  school,  and  that  was 
the  intention  of  the  testator. 

[The  Lord  Chancellor.  —  What  are  the  proportions  that  you 
say  are  intended  ?  The  sum  here  stated  as  residue  is  an  odd  sum. 
How.  could  that  be  calculated  as  giving  proportions  ?] 

It  might  be  inconvenient  to  make  the  calculations,  but  that 
would  not  afiect  the  ailment.  It  must  be  assumed  that  the 
proportion  meant  by  the  testator  was,  what  he  said,  namely^ 
"about  GOV 

[Lord  St.  Leonards.  —  That  is  rather  against  your  general 
argument.] 

No.  Ii  is  an  answer  to  the  difficulty  about  calculating  the  frao* 
tional  part.  There  is  nothing  in  the  circumstance  that  one  of  the 
proportions  is  called  residue,  nor  that  the  amount  of  the  property 
may  be  inaccurately  stated.  The  indenture  under  which  Squier 
established  the  school  must  be  considered,  in  order  to  ascertain  his 
intentions.  There  the  testator  intimates  ^  that  there  will  be  pro* 
vided  for  the  school  a  sum  of  about  501,  per  annum,  out  of  which 
he  allows  3/.  to  defray  the  charges  of  the  two  annual  feasts,  and 
72.  towards  the  reparation  of  the  school,  and  the  premises ;  and  he 
distinctly  shows  that  he  means  the  two  masters  to  divide  the  bulk 
of  the  income  in  equal  proportions.  The  one  instrument  is  not 
absolutely  to  be  construed  by  the  other,  but  both  are  to  be  con- 
sidered  together  as  indicating  what  was  his  real  intention. 

•  The  will  does  not  give  the  property  to  the  mayor  and  cor-  *  17 
poratiou,  but  makes  them  merely  legal  feoffees  for  a  particular 
purpose :  it  gives  the  property  for  the  purposes  of  the  trusts ;  it  is 
said  to  be  given  to  "  the  corporation  and  the  school,"  which  are 
thus  placed  on  the  same  footing.  It  is  not  tlierefore  given  for  the 
benefit  of  the  corporation  as  corporation.  The  repairing  of  the 
roads  was  intended  to  be  for  tlie  benefit  of  the  school,  quite  as 
much  as  for  that  of  the  town  at  large,  for  the  roads  to  be  repaired 
are  not  the  roads  in  all  directions  round  the  town,  but  those  in  the 
immediate  neighbourhood  of  the  school  are  specially  mentioned. 
The  Master  of  the  Bolls  says :  "  This  is  a  definite  proportion,  with 
indefinite  charges  upon  it,"  which  is  a  true  description  of  the  case, 

^  See  ante,  p.  S. 
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and  exactly  accounts  for  the  flactuating  amount  of  the  balance, 
and  this  is  remarkably  shown  in  the  provision  in  the  account  in 
which,  after  the  amount  of  the  anticipated  balance  has  been  stated, 
the  pens,  ink,  and  paper  are  ordered  to  be  paid  for  by  the  corpora- 
tion out  of  that  balance.  The  sentence  at  the  end  of  the  second 
account^  is  another  indication  of  his  intention  to  favour  the 
school. 

[Lord  St.  Leonards.  —  Suppose  there  had  been  a  genera]  de- 
crease in  the  gross  funds,  on  what  would  that  decrease  have 
fallen  ?  The  Lord  Chancellor.  —  Or  suppose  the  fines  had  been 
doubled,  on  what  fund  would  that  increased  charge  have  fallen  ?] 

On  the  whole  fund.  Every  thing  in  the  indenture  and  will 
speaks  of  proportion,  and  all  must  have  borne  the  loss  alike.  The 
case  of  Arnold  v.  The  AUometf-Oeneral^  is  in  point.  That  was  a 
devise  to  certain  persons  to  pay  to  charities  sums  therein  named, 
which,  on  the  whole,  amounted  to  120L  a  year.  The  land  was 
found  to  be  worth  much  more,  and  the  heir  at  law  of  the 
*  18  testator  *  claimed  the  surplus,  but  the  Court  held  that  the 
whole  land  had  been  devised  for  the  charitable  uses.  Still 
more  so  is  the  Sutton  Colefield  Ca%e^  where  lands  of  the  value  of 
3Z.  per  annum  were  given  to  maintsdn  a  schoolmaster,  and  after- 
wards, when  the  value  of  the  lands  very  much  increased,  the  in- 
come was  held  to  be  solely  applicable  to  that  purpose.  The  Au 
tomey-General  v.  JohiMon^  and  The  Attommf- General  v.  The  Mayor 
of  Coventry  f  the  latter  of  which  was  a  decision  in  this  House, 
reversing  a  former  decision  in  the  Court  of  Chancery,  are  to  the 
same  effect,  and  must  be  overruled,  if  the  present  judgment  is  not 
affirmed. 

The  Solicitor' General  replied. 

The  Lord  Chancellor.  —  In  this  case  which  was  opened  yes- 
terday, an  opportunity  has  been  afforded  us  of  looking  into  the 
authorities,  and  I  therefore  feel  no  difficulty  in  moving  your  Lord- 
ships to  come  to  a  decision  at  once. 

I  cannot  but  think  that  this  decree,  which  I  for  one  conceive  to 

*  Ante,  p.  7. 

■  Show.  P.  C.  22.  •  7  Brown,  P.  C.  285. 

*  Duke's  Char.  U(i.  68. 

*  Ambler,  190.    See  also  Attorney-General  o.  Sparks,  Ambler,  201. 
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be  erroneous,  was  pronounced  in  consequence  of  the  attention  of 
the  Terj  learned  Judge  by  whom  it  was  made  having  been  directed 
into  somewhat  an  erroneous  channel ;  because  I  observe  that  the 
arguments  seem  to  have  turned  on  the  question,  wliether  this  is 
what  is  called  a  condition,  or  a  trust?  That  question  is  entirely 
beside  the  merits  of  the  case,  in  which  the  only  point  really  to  be 
decided  is,  what  were  the  intentions  of  the  testator,  legitimately  to 
be  collected  from  the  words  of  his  will  ? 

*  Assuming  that  there  had  been  no  decisions  on  the  subject  *  19 
of  these  charitable  cases,  but  that  we  were  now  deciding  this 
question  for  the  first  time,  I  believe  that  there  could  be  no  two 
opinions  upon  it.  The  language  appears  to  me  to  be  so  perfectly 
clear,  that  nothing  but  the  supposed  effect  of  former  decisions  can 
at  all  raise  a  doubt  about  the  matter.  Let  us  first  consider  the 
case  without  reference  to  those  decisions. 

This  testator  having  an  interest  in  the  town  of  Southmolton,  had, 
about  twenty-five  years  before  the  date  of  his  will,  erected  a  school 
there,  for  the  purpose  of  having  reading,  writing,  and  arithmetic 
taught ;  in  some  degree,  too,  it  was  a  classical  school.  By  his 
will  he  appropriates  certain  property,  which  he  desires  shall  be  held 
for  keeping  up  the  school ;  and  the  way  in  which  he  does  so  is 
this :  [His  Lordship  read  the  will.^] 

Now,  supposing  it  had  ended  there,  and  that  there  was  no  aii- 
thority  fettering  your  Lordships'  judgment,  I  should  ask  with  con- 
fidence whether  anybody  could  doubt  tl)at  what  was  to  go  to  the 
school  was  the  gift  of  40Z.  a  year,  and  that  whatever  the  surplus 
was,  be  it  more  or  less,  it  was  to  go,  one  half  to  the  mayor,  and  the 
other  half  towards  keeping  in  repair  the  highways  ?  If  it  had 
rested  oti  that  part  of  the  will  I  should  have  said  there  was  not  the 
least  doubt  on  tlie  subject ;  but  if  it  could  have  been  considered 
doubtful,  it  seems  to  me  that  any  possible  doubt  (independently  of 
the  authorities)  would  be  cleared  up  by  what  follows  at  the  foot  of 
the  will,  which  is  this :  The  testator  remarking  that  it  would  be 
di£BcuIt  to  tell,  until  he  had  reduced  the  account  into  a  tabular 
form,  what  the  fractions  were,  refers  to  an  account  which  he  pro- 
poses to  add,  and  does  add,  at  the  foot  of  his  will :  ^^  An  ac- 
count *  of  the  product,  and  of  the  outgoings  of  all  the  things  *  20 
which  I  have  bestowed  on  the  Corporation  of  Southmolton, 
and  the  free  school  I  built  there."    He  had  given  this  property  to 

^  See  ante,  p.  4. 
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the  Corporation  of  Southmolton  for  the  benefit  of  the  free  school. 
But  some  attempt  is  made  to  raise  a  doubt  upon  the  expressions,  as 
if  he  had  given  it  to  the  school  as  well  as  to  the  corporation.  That  is 
reasoning  upon  the  words  in  a  way  that  I  cannot  quite  understand. 
He  had  given  it  to  the  corporation,  for  the  benefit,  to  a  certain  ex- 
tent, of  the  school ;  but  also  for  other  purposes,  and  for  the  bene- 
fit  of  the  mayor,  who  was  a  member  of  the  corporation.  That  is 
the  loose  way  in  which  he  describes  the  account.  He  puts  tlie  es- 
tate at  Northam  as  of  the  value  of  125Z.,  that  at  Upcott  at  loZ., 
and  then  there  is  a  rent  charge  upon  the  parish  of  St.  Margaret, 
Westminster,  of  20i.,  making  altogether  160L  On  the  other  side 
there  are  the  outgoings ;  he  enumerates  the  402.,  in  different  pro- 
portions, for  the  school ;  then  he  states  the  rent  payable  to  the 
Dean  and  Chapter  of  Windsor ;  he  estimates  the  fines  payable 
every  four  years  at  U.  14».  6Jrf.,  the  payment  to  the  vicar  16/.  a 
year,  to  the  almshouses  at  Westminster  6/.  15«.,  and  then  he  adds : 
"  Balance  which  the  Corporation  of  Southmolton  will  gaiu  per  an- 
num, excepting  182.  8«.  per  annum  land  tax,  whilst  that  lasteth, 
and  the  poor's  rate,  whereof  the  tenant  (by  his  lease)  pays  the 
moiety,  642.  Is.  9Ji."  That  is  what  he  describes  as  the  sum 
which  the  Corporation  of  Southmolton  will  gain.  What  does  that 
mean,  supposing  it  had  stopped  there  ?  Does  not  that  clearly  show 
that  he  estimated  the  estate  as  then  worth  1602.  a  year  ?  He  ap- 
propriates all  these  different  disbursements,  some  of  which  will 
certainly  for  over  remain  the  same,  namely,  the  rent  payable  to  the 

Dean  and  Chapter  of  Windsor  (the  fines  of  course  would  be 
•  21    fluctuating),  and  then  ho  states  this  as  the  *  balance  which 

the  Corporation  of  Southmolton  will  gain,  except  that  there 
will  be  certain  appropriations  for  land  tax  and  poor's  rate.  Can 
any  one  doul)t  that  what  he  means  is,  that  the  corporation,  on  re- 
ceiving this  rent,  is  to  pay  402.  in  the  way  he  puts  it ;  to  pay  the 
fines,  whatever  they  may  be  ;  to  pay  the  sums  to  the  vicar,  and  to 
Uie  almshouses,  and  then  that  the  balance  is  what  the  corporation 
will  gain  for  corporation  purposes  and  for  the  highways  ?  The 
testator  must  have  been  aware  that  the  gross  amount  (not  tlie 
642.  7».  9Jrf.),  upon  which  the  balance  was  to  be  calculated,  would 
fluctuate,  because  the  fines  would  vary.  But  he  likewise  thought 
that  possibly  something  else  might  vary,  for  he  adds  a  suggestion, 
that  the  taxes  to  church  and  poor  may  abate  somewhat ;  but  at  all 
events,  "  whatever  the  balance  proves  to  be,  more  or  less,  the  half 
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therecf  is  given  every  year  to  him  that  shall  be  Mr.  Mayor  in  be- 
ing, and  the  other  half  towards  mending  the  highways  in  or  near 
Southmolton."  I  cannot  imagine  language  that  a  testator  could 
adopt  more  directly  and  more  pomtedly  alluding  to  the  circumstance 
that  he  did  not  want  to  have  any  question  raised  about  whether 
the  balance  was  601.  or  Gil.,  or  whatever  it  might  be.  An  un- 
learned person  who  knew  nothing  whatever  of  the  decisions  that 
have  taken  place  on  the  subject  of  these  charitable  questions  could 
not  have  a  doubt  about  it. 

I  must  not,  however,  overlook  the  circumstance  that  the  Master 
of  the  Bolls,  in  alluding  to  this  note,  interprets  this  expression  of 
doubt  as  to  the  amount  of  the  balance,  not  in  the  way  in  which  I 
should  interpret  it,  as  meaning  to  say,  in  a  general  way,  that  it 
will  fluctuate  from  different  causes,  but,  putting  the  question  in 
a  very  neat  way,  he  considers  that  the  sum  of  64Z.  7s.  9^d.  is  rep- 
resented as  a  definite  proportion,  subject  to  indefinite 
charges.  Then  he  says,  *  although  the  sum  to  be  received  *  22 
might  fluctuate,  that  will  not  be  because  the  proportion  642. 
la.  9^.  will  vary,  but  because  the  charges  upon  that  sum  will 
vary.  I  confess  I  think  there  is  an  undue  refinement  in  that,  and 
that,  in  truth,  that  is  not  a  correct  view  of  the  case,  because  the 
64/.  78.  9^dr  may  vary  by  reason  of  the  fluctuating  nature  of  the 
fines  which  have  to  be  paid.  Although  the  testator  estimates  what 
they  were  at  that  time,  it  cannot  have  been  absent  from  his  mind 
that  any  change  in  them  would  make  this  balance  vary,  and 
although  his  laugiiage  is  not,  perhaps,  the  most  accurate,  yet 
when  I  see  that  his  object  was  to  constitute  a  surplus,  after  pay- 
ment of  these  disbursements,  it  seems  to  me  to  be  a  matter  that, 
independently  of  authority,  does  not  admit  of  doubt.  Everybody 
would  say  that,  after  the  various  payments  previously  mentioned 
have  been  made,  the  surplus,  be  it  more  or  less,  the  corporation 
is  to  take  for  itself. 

Then  is  there  any  thing  in  the  authorities  which  have  been 
quoted  that  compels  your  Lordships  to  do  that  which  it  is  always 
most  distressing  to  do,  namely,  to  decide  that  a  testator's  language 
is  to  be  interpreted  as  meaning  something  which  we  feel  is  not 
what  he  really  meant,  but  in  all  probability  is  exactly  the  contrary 
of  what  he  meant  ?  The  principle  which  has  been  relied  upon  for 
inducing  such  a  necessity  (a  very  sad  necessity  if  it  should  exist) 
is  that  there  has  been  a  current  of  authorities  which  has  led  to 
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putting  a  particular  construction  upon  language  of  this  sort,  and 
which  must  govern  the  present  case.  I  agree  with  what  was  said 
by  Lord  Eldon,  that  where  there  has  been  such  a  current  of 
authorities,  or  a  single  old  authority  very  long  acted  upon,  how- 
ever anomalous,  it  is  much  more  to  the  interest  of  mankind  that 
it  should  be  followed  rather  than  that  Courts  should,  in  each 

*  23    case,  speculate  on  *  whether  it  is  right  or  wrong,  and  adopt 

in  each  a  construction  apparently  more  reasonable  and  more 
in  accordance  with  modern  times.  But  I  see  nothing  in  any  of 
the  authorities  which  necessarily  leads  to  such  a  conclusion.  Let 
me  now  consider  them. 

The  earliest  authority  is  the  Thetford  School  Case.^  That  was 
a  case  in  which  a  testator  gave  an  estate  worth  852.  a  year  for 
charitable  purposes,  for  the  maintenance  of  a  preacher,  a  school- 
master, and  ushers,  and  for  certain  poor  people,  and  he  distributed 
the  whole  852.  a  year  amongst  them.  In  the  course  of  time,  the 
property  rose  in  value,  and  became  worth  1002.  a  year ;  and  the 
question  then  was,  whether  any  thing  more  was  given  to  the 
charity  than  the  85/.  a  year.  The  question  was  a  comparatively 
new  one  at  that  time,  and  after  an  elaborate  argument,  it  was 
decided  that,  although  the  sum  of  852.  a  year  was  all  that  had 
been  so  apportioned,  it  was  because  that  sum  was  all  that  the 
estate  then  produced.  The  estate  was  given  for  the  maintenance 
expressly  of  the  schoolmaster,  the  usher,  and  other  persons,  and 
the  whole  was  held  to  be  given,  and  not  a  part  only.  In  refer- 
rmg  to  similar  cases.  Lord  Eldon  has  remarked,  that  it  may  be 
very  doubtful  whether  that  or  any  other  case  having  a  similar 
aspect  would,  if  now  for  the  first  time  presented  for  consideration, 
be  decided  in  the  same  way.  I  do  not  know  how  that  might  bo, 
but  it  appears  to  me  that  that  case  has  not  the  least  resemblance 
to  the  present.  If  this  testator  had  said,  *'  I  mean  to  give  my 
estates  at  Northam  and  Upcott,  now  worth  160/.  a  year,  for  the 
benefit  of  the  school  which  I  have  established  at  Southmolton,  and 
I  give  502.  a  year  to  the  master,  and  50/.  to  the  usher,  and  602. 

to  "  so  and  so,  apportioning  the  whole,  then  that  case  would 

*  24    govern  the  present.    If  it  had  *  now  risen  to  the  value,  as 

the  relator  here  alleges,  of  800/.  a  year,  the  whole  would  be 
so  apportioned.  But  here  there  is  nothing  of  the  sort.  The 
testator  makes  a  distinction  between  what  he  appropriates  to  the 

^  8  Bep.  180  b,  Duke's  Ch.  Us.  71. 

[18] 


MAYOR  OF  SOUTHMOLTON  V.  ATTORNET-GEKEBAL.  *24 

school,  and  the  surplus,  which  he  has  given,  not  to  the  school, 
but  to  the  corporation.  That  case  really  does  not  touch  the 
present. 

The  Thetfard  Case  was  followed  by  others  where  the  estate  was 
given  for  charitable  purposes,  and  certain  specified  portions  of  the 
rents  were  appropriated  in  a  particular  way.  Such  are  the  cases 
of  The  Attorney- General  v.  Arnold j^  and  The  Attorney' General 
Y.  Johnson,^  and  the  Courts  in  considering  those  cases  always 
found  their  way  to  the  conclusion  (whether  correctly  or  not,  we 
have  not  now  to  decide),  that  although  that  which  was  appro- 
priated might  not  be  at  the  time  the  whole  of  the  rent,  yet,  if  the 
whole  was  intended  to  be  dedicated,  the  surplus  must  be  applied 
by  the  Court  in  the  same  manner.  Such  cases  have  no  bearing 
on  the  present. 

There  arose  in  more  modern  times  the  cases  of  The  Attorney- 
General  v.  8mythie9^  The  Attorney-  General  v.  Brazen  Nose  Col- 
lege^^  and  The  Attorney- General  v.  The  Mayor  of  Bristol^  in 
which  the  tendency  of  the  decisions  went  exactly  in  the  oppo- 
site direction.  Those  were  cases  where  estates  or  sums  of  money 
had  been  given  to  charities,  and  the  surplus  given  to  somebody 
else,  and  in  those  cases  it  was  held,  that  there  was  nothing  what- 
ever in  the  doctrine  of  the  Thetford  School  Case,  or  the  cases  of 
The  Attorney- General  v.  Coventry ,  or  The  Attorney- General  v. 
Arnold^  or  The  Attorney- General  v.  Johnson,  to  compel  the 
Court  to  say  that  the  parties  to  whom  the  surplus  was  *  so  *  25 
given  did  not  take  it,  as  it  was  expressed  they  should  take 
it,  for  their  own  use  and  benefit. 

Then  comes  The  Attorney- General  v.  The  Drapers*  Company^ 
the  case  before  Lord  Langdale,  on  which  the  respondents  so  much 
rely,  and  which  they  say  is  so  conclusive,  that  this  case  cannot  be 
decided  difierently  without  overruling  it.  In  that  case  the  tes- 
tator gave  a  sum  of  money  to  certain  persons,  with  directions  that 
they  should,  out  of  it,  purchase  land  which  should  yield  a  net 
income  of  100/.  a  year,  and  then  the  rent  was  apportioned  among 
several  distinct  charitable  objects  to  the  extent  of  96Z.  a  year,  and 
as  to  the  residue,  being  47.  a  year,  the  testator  gave  it  to  the  trus- 

*  Show.  p.  C.  22. 

'  Ambler,  190.     See  also  Attorney-General  v.  Sparks,  Ambler,  201. 
»  2  Robs.  &  M.  717.  »  2  Jac.  &  W.  294. 

*  2  Clark  &  F.  295.  *  4  Beav.  67. 
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tees.  Lord  Laugdale  there  held,  that  the  value  of  the  estate 
having  materially  increased,  the  sums  given  would  increase  in 
proportion,  and  that  those  who  took  the  residue  would  take  in  the 
proportion  of  4Z.  to  every  lOOZ.,  and  were  to  vary  and  fluctuate 
with  the  other  objects  of  the  testator's  bounty.  For  aught  I  know, 
that  decision  might  be  exactly  what  your  Lordships  would  have 
come  to.  I  do  not  think  that  because  a  testator  describes  the  last 
gift  that  he  makes  by  the  term  "  surplus,"  or  "  residue,"  it  neces- 
sarily follows  that  he  means  to  put  the  person  to  whom  that  is 
given  in  a  different  class  from  those  who  take  the  other  gifts  that 
are  not  so  described.  It  may  be  that  the  term  '^residue,"  or 
"  surplus,"  is  used  only  in  describing  the  quantum  that  the 
individual  is  to  take,  and  if  there  ever  was  a  case  in  which  the  will 
could  be  fairly  interpreted  by  the  use  of  the  word  "  residue,"  it 
was  in  such  a  case  as  that  which  was  before  Lord  Langdale, 
because  there  it  was  specifically  said,  ^^  Purchase  that  which  shall 
yield  a  net  value  of  lOOZ.  a  year,  and  then  give  962.  a  year  to 
*  26  different  charities,  and  *  the  residue,  being  42.  a  year,  take 
for  yourself."  It  might  well  be,  that  looking  at  the  whole 
contents  of  the  will,  the  Court  would  come  to  the  conclusion  that, 
although  it  was  described  as  "  residue,"  it  only  meant  that  the 
party  should  take  his  share,  amounting  to  41,  a  year,  just  as  the 
other  recipients  were  taking  different  proportions.  All  that  must 
depend  on  the  particular  langu^e  of  the  will,  and  without  having 
that  will  before  you,  your  Lordships  cannot  feel  yourselves  fettered 
or  encumbered  by  that  decision. 

Then,  if  I  am  correct  in  saying  that  it  is  to  the  particular  lan- 
guage and  to  the  circumstances  of  each  will  that  we  must  look,  in 
order  to  see  whether  the  word  "  surplus,"  or  "  residue,"  is  to  be 
taken  as  indicating  surplus  or  residue,  properly  so  called,  or  merely 
as  indicating  a  share  of  the  rent,  we  may  fairly  look  to  the  lan- 
guage of  this  will,  and  to  the  circumstances  attending  it.  Upon 
looking  at  this  will,  not  only  can  I  find  no  intention  so  to  use  the 
word,  but,  on  the  contrary,  there  is  every  indication  that  that 
could  not  have  been  the  meaning  of  the  testator.  I  put  the  ques- 
tion to  Mr.  Bolt  in  the  course  of  his  very  able  argument,  whether 
he  meant  that  there  was  to  be  a  variation  in  the  amount  of  the  rent 
received  from  year  to  year,  in  the  proportion  of  the  variation  in 
the  642.  *l8.  9^d.j  because,  if  so,  what  would  be  the  fraction  upon 
which  you  must  calculate  it  ?    It  would  not  do  to  have  it  calcu- 
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lated  in  a  loose  and  rough  manner.  It  might  be  very  easy  to  do  it 
in  a  case  where  96Z.  a  year  are  given  to  certain  charities,  and  4L 
a  year  to  a  certain  person,  but  here  to  make  such  a  calculation, 
you  must  have  a  fraction,  in  which  the  numerator  would  be 
37,000,  and  the  denominator  46,000  odd. 

I  do  not  rely  much  on  that  argument,  because,  independently  of 
it,  the  case  appears  to  me  perfectly  clear,  although  at  the  same 
time  I  must  say,  that  before  we  can  take  Z%«  AUomet/'GreTir 
oral  V.  The  Drapers''  Company  as  a  *  case  which  ought  to  *  27 
govern  the  one  now  before  your  Lordships,  we  must  look  to 
all  the  circumstances,  and  one  material  circumstance  is  the  charac- 
ter of  that  which  is  the  surplus,  and  the  impossibility  that  there 
could  be  an  apportionment  made  upon  the  different  charges  which 
would  work  any  thing  like  justice.  For  these  reasons  I  am  of 
opinion  that  the  very  learned  Judge  here  has  come  to  an  errone- 
ous conclusion,  and  that  consequently  this  judgment  cannot  be 
sustained. 

There  are  minor  points  upon  which,  if  a  proper  case  had  been 
made  out,  if  the  matter  had  been  free  from  other  objections,  pos- 
sibly an  inquiry  might  have  been  reasonably  asked  for.  The  only 
interest  that  those  interested  in  the  school  at  Southmolton  can 
have  when  it  is  once  decided  that  the  surplus  goes  to  the  corpo- 
ration, is  this:  they  have  an  interest  in  seeing  that  the  security 
for  their  40Z.  a  year  shall  not  be  damaged.  The  allegation  is,  that 
by  the  mismanagement  of  the  trustees  a  sum  of  20/.  a  year  that 
was  payable  from  a  certain  parish  in  London  has  been  irrecover- 
ably lost  by  lapse  of  time,  and  that  a  field  called  the  Chapel  Field, 
which  originally  formed  part  of  the  leasehold  property,  has  been 
improperly  given  up  by  them  to  the  Church  Commissioners,  to 
build  a  chapel  for  the  benefit  of  the  inhabitants  of  the  town  where 
that  land  was  situated.  The  information  is  filed  by  a  person 
apparently  an  entire  stranger,  having  no  connection  with  the  town 
of  Southmolton,  residing  in  the  King's  Road,  Chelsea;  and  the 
information  states  that  the  present  net  income  of  the  charity 
estates  exceeds  800/.  a  year.  That  being  so,  it  is  somewhat  unjust 
on  the  part  of  those  who  have  only  a  charge  of  40/.  a  year,  to 
question  that  which  has  depreciated  the  value  of  this  800/.  a  year, 
by  taking  from  it  a  particular  field  for  building  a  chapel  for 
the  convenience  of  the  *  inhabitants  of  the  place ;  but  inde-  *  28 
pendently  of  that  consideration,  I  think  there  are  grounds 
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that  ezclade  the  present  relator  from  any  title  to  raise  such  a 
question  in  this  suit.  In  the  first  place,  he  could  not  get  relief 
here  without  having  before  the  Court  other  parties,  because  the 
purchasers  have  got  this  ground,  and  they  might  raise  defences 
and  show  that  they  are  entitled  to  keep  this  field.  For  what  the 
defendants  say  in  their  answer,  and  which  is  entitled  to  great  con- 
sideration, is  this :  it  was  not  a  fee  simple  property  of  theirs ;  the 
Dean  and  Chapter  of  Windsor  say,  whether  you  consent  or  not, 
when  the  lease  comes  to  be  renewed,  it  will  not  be  renewed  except 
on  the  terms  of  our  appropriating  this  field  to  the  chapel ;  there- 
fore all  the  breach  of  trust  that  could  have  been  alleged  is,  that 
these  parties  consented  to  do  by  anticipation  that  which  in  the 
course  of  some  years  the  Dean  and  Chapter  would  have  compelled 
them  to  do,  or  would  have  done  without  them,  namely,  appropriate 
a  piece  of  ground  for  the  good  of  the  town  for  the  building  of  a 
chapel.  It  would  be  a  very  dangerous  course,  to  allow  parties  to 
file  an  information,  raising  what  would,  if  well  founded,  be  a  sub- 
stantial and  available  question,  and  thus  to  have  a  sort  of  peg  to 
hang  something  on  to  relieve  themselves  from  the  costs  if  they 
should  fail,  which  they  will  if  your  Lordships  shall  concur  with 
me  in  thinking  that  they  have  not  established  what  is  the  real 
point  in  the  case.  I  humbly  advise  your  Lordships  that  this  judg- 
ment ought  to  be  reversed,  and  that  the  information  ought  to  have 
been  dismissed  in  the  Court  below,  and  dismissed  with  costs. 

Lord  Brougham.  —  My  Lords,  I  entirely  agree  with  my  noble 

and  learned  friend.    It  appears  to  me  that  there  was  a  mis- 

*29    carriage  *in  the  Court  below,  and  that  this  information 

ought  to  have  been  dismissed  with  costs  instead  of  the  decree 

having  been  made  which  is  now  brought  before  your  Lordships  by 

appeal. 

With  regard  to  the  cases  upon  this  subject,  there  was  at  one 
time  some  little  doubt  as  to  one  of  them ;  but  now,  when  by  the 
course  of  proceeding  in  the  Court  of  Chancery  and  also  in  this 
Court  of  Appeal,  the  law  upon  which  your  Lordships  are  called 
upon  to  decide  has  been  clearly  established,  there  can  be  no  longer 
any  doubt  about  it.  It  was  at  one  time  supposed  from  the  earliest 
case  upon  this  matter,  the  Thetfwd  School  CcLse^  that  there  was 
some  countenance  ^ven  to  the  doctrine,  not  only  that  where  a 

^  8  Rep.  ISO, 
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fund  is  given  to  certain  individuals,  specifying  their  proportions, 
and  nothing  more  is  said,  that  they  shall  take  in  the  same  propor- 
tions any  increase  of  that  fund  which  occurs ;  but  that  another 
proposition  was  deducible  from  that  case,  though  not  actually 
decided  in  it,  that  where  a  fund  or  estate  is  given  to  certain  dif- 
ferent objects  of  charity,  such  proportions  being  specified  with 
respect  to  some  of  those  objects,  and  none  with  respect  to  others, 
that  they  all  equally  take  in  the  same  proportions,  as  well  those 
with  respect  to  whom  no  specification  and  no  proportion  is  de- 
clared, as  those  respecting  whom  proportion  and  specification  have 
been  clearly  stated.  I  do  not  consider  that  that  can  at  all  be 
deduced  from  the  Thetford  School  Cobb;  and  Lord  Eldon,  in  re- 
ferring to  that  case,  in  the  case  of  The  Attorney-  Qeneral  v.  The 
Mayor  of  Bristol^  speaking  of  the  supposed  inference  to  be  drawn 
from  the  Thetford  School  Case^  expresses  his  plain  and  clear  dis- 
sent from  it,  and  says  that  for  such  a  proposition  there  is  no 
authority  whatever.  Supposing,  however,  that  that  had  *  been  *  30 
so  in  the  Thetford  School  CasCj  it  would  not  go  the  length 
of  this  case,  for  this  case  has  a  most  material  addition  to  it ;  there 
is  not  only  not  a  silence,  which  the  alleged  inference  in  the  Thet- 
ford School  Case  assumes,  as  to  the  proportions  in  which  one  of  the 
objects  of  the  gift  shall  take,  but  there  is  an  express  statement  of 
the  proportions.  The  surplus  or  residue  is  plainly  disposed  of  in 
favour  of  one  party  and  to  the  exclusion  of  those  who  are  to  take 
their  previous  shares  in  specified  proportions.  After  stating  the 
disbursements  and  charges,  the  testator  says :  ^'  And  the  overplus 
which  the  said  Upcott  and  Northam  do  produce  (which  I  do  find 
and  compute  to  be  about  601.  per  annum),  is  to  go  one  half  to  the 
mayor,  the  other  half  to  the  repair  of  the  roads  between  a  certain 
point  and  the  school."  Now  the  only  doubt  that  is  raised  upon 
this  must  be  raised  upon  the  words  within  the  parentheses.  Yet 
those  words  are  only  a  computation ;  an  estimate  made  by  the 
testator,  when  he  was  making  his  will,  of  the  amount  of  the  dis- 
bursements, and  the  value  of  his  property;  he  says,  my  calcu- 
lation, my  estimate  is,  that  taking  it  altogether,  it  will  be  some- 
thing like  601.  a  year.  It  is  still  more  clearly  given  in  the  account 
to  which  the  will  refers,  where  the  words  are,  "  Balance  which  the 
Corporation  of  Southmolton  will  gain  per  annum  " ;  this  is  evi- 
dently the  method  which  the  testator  took  of  summing  up  all  the 

*  2  Jac.  &  W.  294. 
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items  in  the  account,  in  order  to  make  the  two  sides  of  the  account 
square.  But  I  ought  not  to  enter  further  into  this  matter,  hecause 
my  noble  and  learned  friend  has  so  distinctly  directed  your  Lord- 
ships' attention  to  it.  The  testator  says,  whatever  be  the  balance, 
I  have  calculated  it  at  642.  7«.  9|i{.,  but,  whether  it  be  more  or 
less,  it  shall  go  the  one  half  to  the  mayor  of  the  town  for  the  time 
being,  the  other  half  towards  the  repair  of  the  roads.  I  cannot, 
as  my  noble  and  learned  friend  has  well  observed,  fancy 

*  31    *  any  words  more  plainly  indicating  that  he  was  here  dealing 

with  the  surplus  ;  but  all  this  is  a  statement  of  the  testator's 
estimate,  or  mere  guess,  at  the  time  he  made  his  will.  So  with 
regard  to  the  next  item,  ^^  I  do  desire  the  corporation,  out  of 
their  642.  7«.  9^.,  to  pay  for  the  children's  pens,  ink,  and  paper," 
that  is  to  say,  that  is  my  estimate  of  what  it  will  amount  to  ;  but 
whatever  it  may  come  to,  be  it  more  or  less,  I  charge  it  with  the 
payment  of  that  sum. 

I  think  my  noble  and  learned  friend  has  very  justly  stated  that 
the  case  upon  which  so  much  reliance  was  placed  in  the  Court 
below,  and  upon  which  the  very  able  and  learned  Judge  who 
decided  this  case  appears  to  have  so  much  dwelt.  The  Attomey- 
Q-eneral  v.  The  Draper$^  Campam/y^  ought  not  to  interrupt  your 
Lordships  in  coming  to  a  just  decision  of  this  case  upon  that  point 
which  alone  is  now  before  us,  —  What  was  the  real  meaning  and 
intention  of  the  founder  of  this  charity,  the  maker  of  this  will ; 
and  what  is  the  meaning  of  that  passage  which  has  been  more 
than  once  referred  to  in  the  account  to  be  found  at  the  foot  of  this 
will? 

I  have  therefore  no  doubt  your  Lordships  will  do  right  in  revers- 
ing this  judgment,  and  doing  that  which  ought  to  have  been  done 
in  the  Court  below,  namely,  dismissing  the  information,  with  costs, 
up  to  the  hearing. 

Lord  St.  Leonards.  —  I  entirely  agree  with  my  noble  and 
learned  friends  that  this  decree  ought  to  be  reversed.  The 
question  resolves  itself  into  one  upon  the  will,  namely,  what  was 
tiie  intention  of  the  testator  ? 

As  regards  the  law,  if  the  rents  of  the  estate  are  given, 

*  82    *  they  represent  the  estate.    If  the  rents  are  given  in  certain 

proportions,  so  as  to  exhaust  the  whole  of  the  present  rents, 

^  4  Beav.  67. 
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and  if  no  one  is  entitled  to  be  benefited  more  than  another  be- 
yond that  which  is  specificallj  given,  that  is  a  representation  of 
the  estate  itself  in  those  proportions ;  and  if  the  rents  increase, 
each  recipient  will  have  his  proportion  increased  accordingly. 
And  on  the  other  hand,  as  a  consequence  of  that,  if  the  rents 
decrease,  every  man's  proportion  will  decrease  in  the  same  ratio. 
No  man  can  take  a  benefit  under  that  rule  who  will  not  be  subject 
to  a  burthen ;  and  if,  therefore,  the  estate  is  doled  out  by  a  gift  of 
portions  of  the  rents  which  represent  the  estate,  as  the  increase 
will  go  to  the  parties  in  the  same  proportion,  so  the  decrease  must 
be  borne  by  them  in  the  like  proportion. 

If  there  is,  as  in  the  second  class  of  cases,  a  dedication  of  the 
estate  to  a  charity,  by  a  clear  intention  expressed  or  implied  from 
what  is  stated  in  the  will,  then  the  whole  estate  must  go  to  the 
charity,  although  the  entire  rents  are  not  disposed  of  specifically. 

The  cases  of  the  third  class  are  a  little  difiicult,  and  they  have 
sprang  mostly,  no  doubt,  out  of  the  obiter  dictum  in  the  Thetford 
Sdkool  Case.  For  instance,  take  any  of  those  modern  cases 
which  have  been  referred  to,  in  which,  in  point  of  fact,  there  was 
no  gift  of  the  residue,  but  a  gift  to  a  particular  body,  a  college  for 
example,  for  the  benefit  of  that  college,  and  to  certain  persons 
belonging  to  that  college,  or  to  certain  poor  persons,  the  objects, 
yUra  the  college,  being  confined  to  particular  sums  and  persons 
named.  In  such  cases,  the  question  has  arisen,  what  is  the 
meaning  of  that  ?  it  is  a  gift  to  the  college,  and  to  the  particular 
objects.  Suppose,  for  example,  the  bursars  are  to  have  lOZ.  a  year 
given  to  them ;  the  rents  have  increased  greatly  ;  are  they  not  to 
take  any  increase,  in  the  like  proportion,  with  reference 
*  to  the  original  gift,  with  the  body  of  the  college  ?  After  a  *  33 
considerable  struggle  with  the  Courts  below,  the  Court  of 
Appeal  has,  in  every  instance,  confined  the  particular  objects  to 
the  sums  specifically  given,  and  left  the  bulk  of  the  property  with 
the  full  increase  to  the  body  to  whom  no  particular  sum  was 
given.  So  that  in  all  these  cases,  there  being  no  gift  of  the 
residue,  as  residue,  but  only  a  gift  of  the  property  to  the  body, 
the  whole  residue  has  been  held  to  vest,  however  large  it  has 
become,  in  the  college,  for  example,  and  without  any  right  to 
any  increase  on  the  part  of  the  particular  objects  of  the  bounty  of 
the  testator. 

I  asked  the  learned  counsel  who  was  addressing  the  House  on 
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the  part  of  the  respondent,  what  would  be  the  consequence,  in 
this  case,  if  there  was  no  gift  of  the  residue  ?  He  endeavoured  to 
make  out  that,  in  that  case,  there  would  be,  of  course,  the  same 
consequence.  But  the  cases  clearly  establish  that  if,  in  this  case, 
there  had  been  no  gift  of  the  residue,  if  there  had  been  perfect 
silence  respecting  it,  the  corporation  would  have  taken  the  whole 
of  the  property,  subject  to  the  particular  appropriation.  That,  I 
apprehend,  admits  of  no  doubt.  Now,  it  would  be  very  singular 
if,  in  the  case  I  put,  of  there  being  no  gift  of  the  residue,  the 
corporation  would  have  taken  the  increased  residue,  and  yet,  there 
being  an  actual  gift  of  the  residue,  it  should  be  excluded  from 
any  thing  beyond  the  actual  residue  at  the  time  of  the  testator's 
will ;  for  then  it  would  follow  that  that  which  was  expressed  to  be 
given  must  be  considered  to  have  excluded  the  corporation  from 
that  which  would  have  been  given  to  it  by  implication  without  any 
expression. 

My  Lords,  I  asked  another  question,  which  appears  to  me  to 
decide  this  case.  I  asked  whether  the  respondents  contended  that 
if  there  was  a  deficiency  of  the  rental,  the  40Z.  a  year  were 
*  84  to  be  diminished  in  proportion  ?  and  the  *  learned  counsel 
was  necessarily  compelled  to  say,  "  Yes."  I  take  it  to  be  as 
clear  as  any  proposition  in  law,  that,  according  to  the  authorities, 
and  according  to  this  will,  the  402.  a  year  never  would  have 
abated  a  single  shilling,  while  the  rents  of  the  estate  produced 
that  amount,  though  the  residue  might  have  been  nothing.  I 
think  that  is  perfectly  clear,  both  in  law,  and  from  the  intention  of 
this  testator.  Then,  the  party  who  is  to  bear  the  burthen  must 
also  take  the  benefit.  The  cases  have  decided  that  if  there  is  a 
deficiency,  these  particular  parties  are  not  to  bear  that  deficiency. 

I  cannot  agree  that  the  framing  of  this  devise  is  not  important, 
as  regards  the  question  whether  it  is  a  condition  or  a  trust.  This 
is  a  case  in  which  a  particular  charge  is  thrown  upon  the  property, 
and  subject  to  that  charge  the  property  is  actually  devised  to  the 
corporation.  Now,  if  so,  and  all  the  beneficial  interest  has  not 
been  disposed  of  away  from  the  corporation,  and  no  intention  is 
shown  upon  the  face  of  the  will  to  dedicate  the  whole  to  charity, 
it  is  quite  clear  that  the  corporation  would  take  it,  subject  only  to 
the  particular  charges,  unless  there  is  some  express  term  upon 
the  face  of  the  will  to  show  an  intention  that  it  shall  not  be  so 
taken. 
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There  has  been  a  little  mistake,  I  think,  as  regards  the  form  of 
this  will.  It  is  supposed  that  the  testator  spoke  as  if  he  had  given 
the  property  to  the  corporation  and  to  the  free  school.  He  spoke 
of  no  such  thing ;  he  spoke  of  the  property  that  he  had  given  to 
each  ;  that  is,  he  has  given  to  the  free  school  certain  charges  out 
of  the  property ;  he  has  given  the  property,  subject  to  those 
and  other  charges,  to  the  corporation.  Then  it  is  said,  that 
these  gifts  are  not  to  the  corporation,  but  to  the  mayor  in- 
dividually, and  to  the  highways  ;  and  that  observation  was 
made  in  order  to  take  away  the  force  which  belongs 
*to  the  actual  devise  of  the  property  to  the  corporation,  ^35 
subject  only  to  these  charges.  The  answer  to  that  is,  that 
the  testator  has  told  you,  over  and  over  again  in  this  will,  that  he 
considers  the  gift  of  the  residue  to  be  to  the  corporation.  The 
corporation  represents  the  town  ;  and  one  half  of  the  expenses  of 
the  mayoralty  were  to  be  defrayed  out  of  the  surplus  given  by  the 
testator  for  the  benefit  of  the  corporation,  thus  saving  the  corpora- 
tion for  the  time  being  half  the  expenses  of  the  mayoralty,  so  far 
as  the  fund  thus  provided  would  go.  The  expense  of  the  repair 
of  the  roads  would  necessarily  fall  upon  the  town,  as  represented 
by  the  corporation.  Therefore,  at  that  period,  in  point  of  fact, 
the  gifts  were  gifts  to  the  corporation  in  the  sense  in  which  the 
testator  speaks  of  them.  If  you  turn  to  the  will,  to  ascertain 
from  its  very  words  what  was  the  intention  of  this  testator,  it 
seems  to  me  to  be  perfectly  clear,  from  the  language  which  he 
uses,  that  such  was  his  intention.  He  is  speaking  of  the  trustees 
of  the  school  which  he  had  established ;  and  he  directs  that  they 
shall  pay,  out  of  the  revenue  of  the  estate,  certain  sums  for  re- 
newals, and  so  on.  They  are  to  take  upon  themselves  the  trouble 
of  doing  that ;  and,  in  respect  of  doing  it,  he  gives  them  208.  a 
year  each.  What  do  you  find  afterwards  ?  that  when  he  has 
given  the  estate  to  the  corporation,  the  corporation  is  to  pay  those 
sums  to  the  trustees,  in  order  that  they  may  take  upon  themselves 
the  trouble  to  do  what  he  has  pointed  out ;  and  then,  after  having 
directed  these  payments  to  be  made  by  the  trustees  of  the  school, 
be  says :  ^^  And  for  the  defraying  of  this  charge,  and  for  the  afore- 
said intent  and  purpose,  and  also  to  the  further  uses  that  are  here- 
inafter expressed,  I  do  give  and  bequeath  unto  the  Mayor  and 
Aldermen  of  the  borough  of  Southmolton,"  on  condition  that 
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they  shall  do  certain  things.  I  cannot  therefore  treat  as  imma- 
terial the  form  of  this  will. 
*  86  *  I  do  not  at  all  deny  that  the  words  are  sufficient  to  create 
a  trust,  and  would  not  be  construed  as  a  mere  condition  to 
be  taken  advantage  of  by  nobody  but  by  the  heir  at  law.  It  is  not 
a  strict  condition  in  law,  but  it  amounts  to  this :  ^'  I  devise  this 
estate  to  you,  the  corporation,  for  ever,  enfeoffing  you  therewith 
for  your  own  purposes,  subject  to  the  charges  that  I  have  imposed 
upon  it,  and  subject  to  the  provision  that  I  afterwards  make." 
And  then  he  gives  certain  specific  sums,  and  gives  them  in  such 
a  way  that  it  would  be  impossible,  at  any  period,  under  any  state 
of  the  law,  for  the  corporation  ever  to  resist  making  those  pay- 
ments in  full  while  the  rents  were  sufficient  to  answer  them,  or  if 
the  rents  fell  below  them,  the  corporation  must  have  apportioned 
them  accordingly,  and  must  have  made  the  payments  in  priority 
to  any  thing  else.  The  mayor  and  aldermen  never  could  have 
retained  a  single  shilling  for  themselves  whilst  any  of  these  pay- 
ments were  unsatisfied.  The  gift  is  to  the  corporation  out  and 
out,  as  a  corporation,  subject  to  those  particular  charges.  If, 
therefore,  there  had  not  been  a  word  said  about  surplus,  I 
should  hold  it  impossible  to  argue  with  any  hope  of  success,  that 
the  corporation  would  not  have  taken  the  whole  property,  subject 
to  these  charges. 

The  testator,  naturally  enough,  had  a  fancy  for  endeavouring  to 
see  how  he  had  disposed  of  his  funds.  He  puts  them  down,  and 
then  he  comes  to  the  fractions  which  it  is  necessary  for  him  to  set 
out,  in  order  to  enable  him  to  balance  his  account.  But  does  he 
show  by  that  an  intention,  if  there  should  be  any  increase  of  the 
rents,  to  take  from  the  mayor  and  aldermen  that  which  he  has 
already  given  to  them  ?  No.  He  has  given  to  them  the  whole 
estate,  not  on  any  trust,  but  upon  the  particular  condition  that 
they  shall  pay  those  particular  charges.  He  says  that  they  are 
to  have  the  surplus  or  residue  after  these  disbursements. 
*87  *He  does  not  speak  of  the  mayor  and  corporation  as  devisees 
jointly  with  others.  We  are  told  that  they  are  all  joint  devi- 
sees, joint  legatees,  if  you  like  to  call  them  so.  That  argument 
amounts  to  nothing.  The  argument  is,  that  the  sum  of  402.  a 
year,  for  example,  represents  a  given  portion  of  the  estate  itself, 
whatever  it  may  produce.  Is  that  the  way  in  which  you  «se  the 
expression  "  disbursements  "  ?    How  does  any  man  treat  his  own 
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estate  in  preparing  bis  will  7  He  puts  down  on  one  side  his  means, 
and  on  the  other  his  legacies.  This  testator  thus  put  down  the 
expenses  to  which  the  corporation  is  liable.  Of  course  payments 
had  to  be  made,  but  that  is  not  the  language  in  which  a  man 
speaks  of  charges  which  he  means  to  represent  as  a  portion  of  the 
estate  itself. 

If  you  look  at  the  case  of  Hie  Attorney- Q-eneral  v.  The  Drapers^ 
Company^  taking  it  for  granted  that  that  case  was  properly  de- 
cided, by  doling  out  the  exact  amount  of  rent,  you  do,  in  effect,  dis- 
pose of  the  whole  rent  in  those  particular  proportions,  whatever 
the  rent  may  be.  And  as  I  before  observed,  if  the  amount  is  to 
be  increased  in  the  one  case,  so  the  amount  must  be  decreased,  if 
there  should  be  any  occasion  for  it.  Here  it  is  not  a  question  of 
inclusion,  it  is  a  question  of  exclusion.  We  are  asked  to  exclude 
the  corporation.  What  is  the  ground  for  that  ?  The  testator  says 
that  he  gives  the  mayor  and  corporation,  after  these  disbursements, 
all  the  overplus,  which  he  computes  at  that  time  to  amount  to 
about  602.  a  year.  Can  any  thing  be  more  clear  than  that  he  speaks 
of  that  sum,  not  with  the  view  of  preventing  them  taking  whatever 
may  be  the  amount,  but  to  show  what  the  then  benefit  was.  I  do 
not  know  how  the  words  are  to  be  got  rid  of  at  the  end, 
where  he  states,  "  whatever  the  balance  may  be,  be  it  *  more  *  88 
or  less."  Why  am  I  to  exclude  those  words  if  they  are  ne- 
cessary ;  or,  why  am  I  to  suppose  that  those  words  are  ambiguous  ? 
We  are  told  that  the  balance  is  to  be  regulated  by  the  amount  of 
charges  upon  a  given  sum  mentioned.  I,  of  course,  understand 
how  this  argument  is  put,  but  I  do  not  understand  the 
weight  of  it.  We  all  understand  the  application  of  the  Thetford 
School  C(ue^  and  we  know  how  it  would  operate,  but  if  you  come 
to  an  uncertain  and  necessarily  fluctuating  overplus,  given  qud 
surplus,  the  question  in  the  result  would  come  to  this  :  Is  this  sur- 
plus, if  necessary  to  be  given  at  all,  given  qu4  surplus  ?  Or  is  it 
given  as  so  much  money,  as  representing  a  given  portion  of  the 
estate,  with  reference  to  the  other  sums  ?  It  is  perfectly  clear  that 
here  it  was  given  qud  surplus.  It  represented  the  surplus  at  that 
time,  and  whatever  is  surplus  at  one  time  is  surplus  in  all  time ; 
and  therefore  nothing  is  taken  from  the  mayor  and  aldermen  by 
those  particular  gifts.  They  already  had  the  surplus.  It  was  ne- 
cessary to  exclude  them  by  some  clear  expression.     So  far  from 

^  4  Beav.  67. 
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being  excluded,  I  am  satisfied  that  no  such  thing  was  intended  ; 
every  single  passage  satisfies  me  that  they  were  intended  to  be  in- 
cluded by  the  testator.  And  therefore  I  very  cordially  concur  with 
both  my  noble  and  learned  friends  in  the  conclusion  at  which  they 
have  arrived. 

With  regard  to  the  costs,  I  likewise  entirely  agree.  I  think  that 
this  is  one  of  those  cases  that  ought  not  to  be  encouraged.  Here 
is  a  case  in  which,  for  a  century  and  a  half,  there  has  been  no  at- 
tempt to  disturb  an  existing  arrangement;  yet  there  has  been 
plenty  of  opportunity  to  impeach  it.  This  case  was  brought  before 
the  Charity  Commissioners  in  1823,  and  then  no  question  was 
raised,  but  every  thing  was  thought  right  and  proper.     There  was 

another  commission  at  a  much  later  date,  which  was  intended 
*  39    to  wind  up  these  cases.    No  complaint  was  brought  *  before 

that  commission.  Tliis  is  one  of  those  speculative  cases 
which  were  at  one  time  a  disgrace  to  the  law,  and  which  I  did  hope 
were  entirely  at  an  end.  I  am  sorry  to  see  an  attempt  made  to 
revive  them.  It  would  have  been  right  enough  to  have  an  inquiry 
if  the  case  had  been  made  out  according  to  the  decree  below,  but 
that  failing,  there  is  no  ground  whatever,  in  my  opinion,  for  your 
Lordships  to  make  any  of  the  inquiries  or  directions  which  have 
been  sought  for.  Still,  however,  I  think  that  the  costs  should  not 
be  given  against  this  relator  beyond  the  hearing,  and  for  this  rea- 
son simply,  and  for  no  other,  that  the  learned  Judge  having  di- 
rected these  inquiries,  and  this  relator  having  proceeded  upon 
that  direction,  it  would  be  hard  upon  him  to  pay  for  doing  what 
was  actually  adjudged  to  be  done.  I  therefore  think  that  there 
should  be  no  costs  subsequent  to  the  hearing,  but  that  there  should 
be  costs  up  to  the  hearing ;  and  I  do  trust  that  this  will  be  the  last 
case  in  which  an  attempt  of  this  kind  will  be  made. 

Decree  reversed^  with  a  declaration^  and  remit. 

It  is  afterwards  ordered,  that  the  decree  of  the  25th  of  July, 
1851,  be  reversed  ;  that  the  information  filed  by  her  Majesty's  At- 
torney-General, at  the  relation  of  James  Miles,  ought  to  have  been 
dismissed,  with  costs  up  to  the  hearing  of  the  cause  in  the  Court 
below ;  and  that  the  cause  be  remitted  back  to  the  Court  of  Chan- 
cery, to  proceed  in  the  matter  as  shall  be  just,  and  consistent  with 
this  declaration  and  judgment. 

Lords'  Journals,  2  May,  1854. 
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John  Wright  Hennieeb  Wilson,      .        .        .    Appellant. 
Mary  Wright  Hennikeb  Wilson,  N.  Wether-  )  jf^^^^^fa 
ELL,  and  W.  C.  Poster,^        .        .        .        .  ) 

Hxuiband  and  Wife,    Deed  of  Separation.     Ecclesiastical  Court, 
Practice.     Alteration  of  Judgment  of  this  House.     Costa. 

A  suit  for  nnllity  of  marriage  had  been  institated  bj  the  wife  against  her  hns- 
band ;  an  arrangement  for  a  deed  of  separation  was  proposed,  in  order  to  stop 
it.  An  agreement  was  entered  into  bj  which  the  property  of  the  parties  was 
regulated,  and  by  which  their  conduct  in  relation  to  each  other  was  to  be 
guided.  One  of  the  articles  of  this  agreement  stipulated  that  the  husband 
should  "  permit  the  wife  to  live  separate  and  apart  from  him,  as  if  she  were 
unmarried,  without  any  molestation,  interference,  or  annoyance  whatsoever 
by,  or  on  the  part  of,"  the  husband.  By  another  article,  it  was  declared  that 
if  he  performed  the  covenants,  &c.,  "he,  his  heirs,  executors,  &c.,  and  their 
estates  and  effects,  shall  be  indemnified  from  all  the  present  debts  and  liabili- 
ties of  the  said  John  **  (the  husband),  "  by  the  joint  and  several  covenant  of 
the  trustees  for  the  wife.  A  deed  was  to  be  drawn  up  in  conformity  with  these 
articles,  and  on  mutual  execution  of  the  deed  the  suit  for  nullity  was  to  be 
wiUidrawn.  On  a  bill  by  the  wife  to  compel  the  husband  specifically  to  per- 
form this  -agreement,  the  Vice- Chancellor  made  an  order  referring  it  to  the 
Master  to  approve  of  a  proper  deed  to  carry  its  provisions  into  effect.  This 
order  was  confirmed  on  appeal  to  this  House.  Fending  the  appeal,  the  Master 
approTed  of  a  deed  containing  a  covenant  by  the  husband  not  to  institute  any 
suit  in  the  Ecclenastical  Court  for  restitution  of  conjugal  rights,  and  another 
in  which  the  trustees  of  the  wife  agreed  to  indemnify  the  husband  **  against 
the  present  and  future  debts  of  Mary  "  the  wife.  Exceptions  to  this  deed 
taken  by  the  husband  were  overruled  by  the  Vice-chancellor,  whose  decision 
was  affirmed  by  the  Lord  Chancellor :  — 

Held  that,  after  a  previous  judgment  of  this  House  affirming  the  order  which 
referred  the  agreement  to  the  Master  as  the  basis  for  a  deed  of  separation  be- 
tween these  parties,  the  subsequent  order  approving  of  the  deed  as  drawn  by 
the  Master  must  be  supported. 

But  quare.  Whether  as  a  rule  of  equity  the  Court  could  enforce  by  injunction  a 
stipulation  to  live  separate,  or  not  to  bring  a  suit  for  restitution  of  conjugal 
rights,  though  undoubtedly  it  could  enforce  stipulations  as  to  an  arrangement 
of  property,  and  as  to  forbearance  firom  personal  molestation  ? 

*Held  also  that  the  Court  was  fully  at  liberty  to  examine  the  articles  of  *41 
agreement,  and  on  finding  in  them  a  stipulation  as  to  payment  of  debts, 

^  Dolphin  V.  Robins,  7  H.  L.  Cas.  411. 
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inconsistent  with  the  rest  of  the  articles,  and  insensible  or  absurd,  to  authorise 
the  introduction  into  the  deed  of  a  covenant  which  would  carry  into  effect  the 
real  intentions  of  the  parties. 

A  decision  of  this  House  when  once  pronounced  in  a  particular  case  is  conclusiTe 
in  that  case,  and  cannot  be  reversed  except  by  Act  of  Parliament ;  but  if  the 
House  should  afterwards  be  of  opinion  that  an  erroneous  principle  had  been 
adopted  in  the  first  case,  the  House  would  not  be  bound  in  any  other  to  adhere 
to  such  principle. 

One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to  justify  an  appeal 
against  it ;  but  as  to  another  part  of  the  same  decree,  the  appellant  having 
sought  to  obtain  a  construction  of  articles  of  agreement,  which  he  knew  not  to 
be  justified  by  circumstances,  the  appeal,  being  dismissed,  was  dismissed  with 
costs. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor  Cotten- 
ham,  made  in  July,  1848,  by  which  two  orders  of  the  Vice-Chan- 
cellor  of  England,  made  on  the  1st  and  2d  March,  1847,  were  con- 
firmed. In  1839,  a  marriage  had  been  solemnized  between  the 
appellant  and  the  female  respondent,  but  serious  differences  had 
arisen  between  them,  and  Mrs.  Wilson  had  instituted  a  suit  for 
nullity  of  marriage.  It  was  desired  to  put  a  stop  to  that  suit,  and 
in  June,  1843,  articles  of  agreement  were  drawn  up  for  a  separa- 
tion. N.  Wetherell  and  W.  C.  Poster  were  to  act  as  trustees  for 
Mrs.  Wilson.  The  facts  of  the  case  and  the  provisions  of  the 
agreement  have  already  been  fully  stated  in  the  report  of  a  former 
appeal,  when  the  authority  of  the  Court  of  Chancery  to  direct  the 
Master  to  approve  of  a  deed  for  carrying  the  agreement  for  separa- 
tion into  effect,  was  the  sole  question  presented  to  the  House.^  It 
will  only  be  necessary  now  to  set  forth  some  of  the  provisions 

of  the  agreement.  By  the  first  article  it  was  agreed  that 
*  42    *  the  said  **  John  W.  H.  Wilson  shall  at  all  times  hereafter 

permit  the  said  Marj  W.  H.  Wilson  to  live  separate  and 
apart  from  him,  at  such  place  and  in  such  manner  as  she  shall 
think  fit,  and  as  if  she  were  unmarried,  without  any  molestation, 
interference,  or  annoyance  whatsoever,  by  or  on  the  part  of  him 
the  said  John  W.  H.  Wilson."  The  sixth  provided  that  all  rents, 
disbursements,  &c.  relative  to  the  estate  where  the  appellant  had 
resided,  should  be  paid  by  him,  and  all  charges  created  thereon  hj 
him,  up  to  the  time  of  his  surrendering  possession  of  it  to  his  wife, 
should  be  satisfied  by  him  up  to  that  time.  The  seventh  declared, 
'^  That  if  and  so  long  as  the  said  John  W.  H.  Wilson  shall  duly 

M  H.  L.  Cas.  58S. 
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observe  and  perform  the  covenants  and  agreements  herein  con- 
tained, all  the  outgoings,  in  respect  of  the  said  several  estates 
respectively,  and  all  expenses  of  common  and  ordinary  repairs  and 
insurance  of  or  upon  the  same,  and  all  lessees'  covenants  in  respect 
of  the  said  leasehold  estate  respectively,  shall  from  and  after  the 
said  24th  day  of  June  instant  be  paid,  performed,  and  satisfied  by 
the  said  Mary  W.  H.  Wilson  during  her  life.  And  that  he  the 
said  John  W.  H.  Wilson,  his  heirs,  executors,  and  administrators, 
and  his  and  their  estates  and  effects,  shall  be  indemnified  there- 
from, and  from  all  the  present  debts  and  liabilities  of  the  said 
John  W.  H.  Wilson,  by  the  joint  and  several  covenant  of  the  said 
N.  Wetherell  and  W.  C.  Poster  "  ;  provided  that  if  during  her  life 
any  repairs  beyond  common  and  ordinary  repairs  should  be 
required  under  lessees'  covenants,  the  amount  of  such  expenses 
should  not  be  exclusively  borne  by  her,  but  should  be  raised  by 
tlie  trustees  by  mortgage,  and  provision  made  for  paying  off  the 
same.  The  eighth  declared  that  ^^  if  and  so  long  as  the  said  John 
W.  H.  Wilson  shall  duly  observe  and  perform  the  covenants 
herein  contained,  a  clear  annuity  of  1000/.  charged  on  Mrs. 
Wilson's  estates  *  in  Yorkshire,  should  be  paid  to  him."  *  43 
The  ninth  article  directed  ^^  that  a  proper  deed  for  efiectu- 
ating  the  object  of  these  presents,  and  containing  all  such  cove- 
nants, agreements,  clauses,  and  provisions,  as  shall  be  deemed 
expedient  for  that  purpose,"  should  be  forthwith  executed.  And 
the  eleventh  and  last  declared  "  that  upon  the  execution  of  these 
presents  by  the  said  John  W.  H.  Wilson  the  proceedings  which 
have  been  instituted  against  him  in  the  Ecclesiastical  Court  by  the 
said  Mary  W.  H.  Wilson  shall  be  suspended,  and  upon  the  execu- 
tion of  the  deed,  to  be  so  prepared  as  aforesaid,  shall  be  put  an 
end  to  and  withdrawn,  but,  nevertheless,  without  prejudice  "  to 
Mrs.  Wilson's  right  to  institute  any  other  proceedings  against  him 
in  case  he  should  make  default  in  the  performance  of  any  of  the 
covenants,  &c.  These  articles  were  executed  by  the  appellant  on 
the  2d  June,  1843,  but  delays  were  interposed  by  him  as  to 
delivering  up  the  house ;  and  in  August,  1843,  Mrs.  Wilson  filed  a 
bill  to  enforce  specific  performance  of  the  articles,  in  which  bill  she 
stated,  among  other  things,  that  the  word  ^' John  "  had  by  a  clerical 
error  been  introduced  into  the  indemnity  clause  contained  in  the 
seventh  article ;  that  the  stipulation  in  that  article  was  to  indem- 
nify the  appellant  against  his  wife's  debts,  and  not  against  his 
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own,  and  that  the  deed  had  been  properly  drawn  according  to  that 
intention,  with  the  covenant  in  the  usual  form.  The  appellant 
put  in  an  answer  denying  the  allegations  in  the  bill,  and,  among 
others,  denying  that  there  had  been  any  clerical  error  in  dra¥ring 
out  the  articles  of  agreement.  The  appellant  also  filed  a  cross 
bill,  praying  that  the  articles  of  agreement  might  be  ordered  to  be 
delivered  up  to  be  cancelled,  as  obtained  from  him  by  intimida- 
tion and  duress.  The  respondent  put  in  her  answer  to  this  cross 
bill. 

The  causes  came  on  together  in  February,  1845,  before  the 
*44  *  Vice-Chancellor  of  England,  who  pronounced  a  decree,^ 
referring  it  to  the  Master  to  settle  and  approve  a  proper 
deed  for  carrying  into  effect  the  articles  of  separation,  and  the 
Master  was  ordered  to  insert  a  joint  and  several  covenant  by  the 
trustees  for  Mrs.  Wilson,  to  indemnify  the  appellant  against  all 
her  debts  and  liabilities  after  the  1st  of  June,  1843.  And  it  was 
ordered  that  an  injunction  be  awarded  to  restrain  the  appellant, 
imtil  the  execution  of  the  deed,  from  taking  any  proceedings  in 
the  suit  instituted  by  Mrs.  Wilson  in  the  Ecclesiastical  Court,  for 
the  purpose  of  compelling  her  to  proceed  in  the  same,  and  from 
obtaining  any  order  to  dismiss  the  same ;  and  other  directions 
were  given,  which  it  is  not  material  here  to  mention.  This  decree 
was  made  the  subject  of  appeal  to  this  House,  where,  in  May, 
1848,  it  was  affirmed.^  Pending  the  appeal  the  Master  proceeded 
under  the  decree,  and  in  August,  1846,  reported  that  he  had 
settled  the  draft  of  a  proper  deed  of  conveyance  for  the  purpose 
of  carrying  into  effect  the  articles  of  separation,  and  had  inserted 
a  covenant  by  Wetherell  and  Foster,  to  indemnify  the  appellant 
against  all  debts  and  liabilities  of  Mary  Wright  Henniker  Wilson, 
which  existed  on  the  1st  day  of  June,  1843,  and  all  subsequent 
and  future  debts  and  liabilities  of  the  said  Mary  Wright  Henniker 
Wilson."  The  draft  deed,  however,  contained  a  covenant  by 
Wetherell  and  Foster,  with  the  appellant,  John  W.  H.  Wilson, 
'^  at  all  times  thereafter  to  protect  and  keep  indemnified  the  said 
John  W.  H.  Wilson,  his  heirs,  Ac,  from  all  the  debts  and  liabili- 
ties to  which  the  said  John  W.  H.  Wilson  was  subject  or  liable  on 
the  2d  day  of  June,  1843."  The  respondents  excepted  to  the 
draft  deed   in   that  respect.     The    appellant  excepted  to  the 

^  14  Sim.  405. 

'  Ante,  1  JEL  L.  Cas.  58S,  where  the  proceedings  are  M\y  stated. 
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report,  first,  that  the  deed  contained  a  covenant  by  the 
*  appellant,  ^'  that  it  should  be  lawful  for  the  said  Mary  W.  *  46 
H.  Wilson  at  all  times  hereafter  to  live  separate  and  apart 
from  the  said  John  W.  H.  Wilson,  in  such  and  the  same  manner 
in  all  respects  as  if  she  were  sole  and  unmarried,  and  that  he,  the 
said  John  W.  H.  Wilson,  will  not  at  any  time  hereafter  compel, 
or  endeavour  to  compel,  the  said  Mary  W.  H.  Wilson  to  cohabit 
or  live  with  him  by  any  ecclesiastical  censures  or  proceedings,  or 
otherwise  howsoever,"  &c.  Second,  ^'That  this  passage,  if  not 
struck  out  of  the  draft,  ought  to  be  altered  or  made  to  correspond 
with  the  terms  of  the  first  of  the  articles  of  separation."  Sixth, 
*^  That  the  draft  deed  contains  a  covenant  that  the  said  Mary  W. 
H.  Wilson  shall  not  hereafter  compel,  or  endeavour  to  compel, 
the  said  John  W.  H.  Wilson  to  cohabit  or  live  with  her,"  &c.  The 
other  exceptions  related  to  the  arrangements  respecting  the  prop- 
erty, or  were  mere  matters  of  form.  The  exception  taken  by  the 
respondents  was,  on  hearing  before  the  Vice-Ohancellor,  in  March, 
1847,  allowed,  and  those  taken  by  the  appellant,  with  the  excep> 
tion  of  some  as  to  property  arrangements,  were  disallowed.  The 
orders  of  the  Vice-Chancellor  were  taken  by  appeal  before  Lord 
Chancellor  Cottenham,  by  whom,  in  July,  1848,  they  were  affirmed. 
This  appeal  was  then  brought. 

The  appellant,  who  appeared  in  person,  apologized  for  feeling 
himself  compelled  to  argue  hid  own  case.  (He  was  directed  to 
frame  his  argument  on  the  assumption  that  the  former  decree,  as 
affirmed  in  this  House,  could  not  be  brought  into  question.  The 
Master  was  ordered  to  approve  of  a  proper  deed  of  conveyance  for 
the  purpose  of  carrying  into  effect  the  articles  of  separation.  The 
first  objection  was,  that  the  Master  had  not  obeyed  this  order,  but 
had  introduced  into  the  deed  a  covenant  not  warranted  by  those 
articles.  Lord  Cottenham  described  the  effect  of  the  judg- 
ment *  then  under  consideration,  when  he  said  :  ^  "  It  must  *  46 
be  observed  that  the  decree  appealed  from  does  not  touch 
the  question  of  separation."  In  the  deed  the  Master  has  intro- 
duced a  covenant,  absolutely  prohibiting  the  appellant  from  suing 
in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights.  A 
Court  of  equity  cannot  execute  an  agreement  with  a  variation 
introduced  by  parol,  and  this  variation  is  not  warranted  by  the 
articles. 

>  1  H.  L.  Cas.  572. 
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[Lord  Brougham.  — There  is  in  them  a  stipulation  to  allow  the 
wife  to  live  separate  and  apart,  free  from  all  molestation.] 

[The  Lord  Chancellor.  —  The  deed  need  not  be  in  the  very 
words  of  the  articles.] 

But  here  it  goes  beyond  the  spirit  as  well  as  the  letter  of  these 
articles.  The  stipulation  is  merely  directed  to  prevent  personal 
annoyance,  but  does  not  even  in  the  most  remote  manner  refer  to 
the  appellant's  proceeding  in  the  Ecclesiastical  Court.  If  it  was 
intended  to  effect  a  compulsory  and  permanent  separation  of  hus- 
band and  wife,  it  is  illegal  at  common  law,  and  the  Court  of 
Chancery  has  no  power  to  enforce  it.  The  Ecclesiastical  Court 
has  '^  exclusive  cognizance  of  such  a  matter,"  Legard  v.  Johnson.^ 
The  judgment  of  this  House  assumed  that  there  had  been  a  pre- 
vious separation,  and  that  the  separation  did  not  form  any  part  of 
the  consideration  for  the  deed,  and  on  that  assumption  the  judg- 
ment of  the  House  must  be  taken  to  have  proceeded.  Any  agree- 
ment for  the  separation  of  husband  and  wife  is  contrary  to  the 
policy  of  the  law,  and  no  Court  will  enforce  it.  In  SuUivan^s 
Ca%e^  it  is  shown  that  a  husband  may  always  in  law  demand  a 
restitution  of  conjugal  rights.  Wharewood  v.  Whorewood^ 
*47  *  which  occurred  in  the  time  of  the  Commonwealth,  does 
not  contradict  that  proposition.  The  Court  of  Chancery, 
though  it  may  possess  the  power  to  enforce  performance  of  articles 
of  separation,  will  exercise  that  power  very  cautiously.  It  wiU 
not  interfere  to  prevent  either  party  from  seeking,  by  lawful 
means,  to  put  an  end  to  such  articles :  Fletcher  v.  Fletcher ^  In 
Sead  V.  Head^  the  Court,  though  decreeing  payment  of  a  sum, 
under  articles,  for  the  past  maintenance  of  the  wife  during  sepa- 
ration, refused  to  decree  it  for  the  future,  because  the  husband  was 
desirous  of  a  restitution  of  conjugal  rights.  Lord  Hardwicke  there 
rejected  the  authority  of  Wharewood  v.  Whorewoody  which  had  been 
determined  during  the  time  of  the  Commonwealth,  when  the  juris- 
diction of  the  Ecclesiastical  Court  was  abolished.  In  Wilkes  v. 
Wilkes,^  it  was  decided  that  the  Court  of  Chancery  will  not  estab- 
lish an  agreement  between  a  man  and  his  wife  to  live  separate. 
GiUh  V.  ChUh^  and  Rodney  v.  Chambers^  which  proceeded  on  an 

»  8  Ves.  869.  »  3  Atk.  295,  547. 

■  Macqueen,  634.  •  2  Dickens,  791. 

•  1  Ch.  Cas.  260.  »  8  Brown,  C.  C.  614. 

*  2  Cox,  99.  •  2  East,  283. 
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opposite  principle,  may  now  be  considered  overruled  by  Lord 
Eldon  in  St.  John  v.  aSI^.  John^^  and  by  this  House  in  Weatmeath  v. 
Wettmeath.^  It  is  admitted  that  Chancery  will  enforce  the  deed  as 
to  property,  Ehvorthy  v.  Bird^  but  not  as  to  separation,  and  that, 
in  effect,  was  the  distinction  acted  on  in  this  House  in  WiUon  v. 
WUaon^  and  in  Chancery  in  Wellesley  v.  Welle$let/.^  StepheM  v. 
Oiive^^  and  J<me9  v.  Waited  proceeded  on  the  same  principle. 
In  *  Evans  v.  Evans^  Sir  W.  Scott  distinctly  declares  that  *  48 
the  Ecclesiastical  Courts  look  with  no  farour  on  separations ; 
and  the  same  opinion  had  been  expressly  declared  in  Betby  v. 
Beeby.^  Oughton  announces  everywhere  the  same  disinclination 
of  the  Ecclesiastical  Law  towards  separation.  It  is  impossible, 
therefore,  to  suppose  that  the  Court  of  Chancery  would  exercise 
its  jurisdiction  to  enforce  that  which  is  alike  opposed  to  the  prin- 
ciples of  the  common  law,  and  to  the  principles  and  daily  practice 
of  the  Ecclesiastical  Law. 

The  only  case  that  can  really  be  said  to  resemble  the  present  is 
that  of  Ball  v.  MomJtgomery^^  where,  on  a  suit  to  enforce  payment 
of  money  under  articles  of  separation,  the  Court  refused  evidence 
of  an  intent  different  from  that  which  appeared  on  the  face  of  the 
deed.  The  conduct  of  the  Master  in  this  case,  in  introducing  a 
covenant  quite  unwarranted  by  the  words  of  the  articles,  was  in 
contradiction  to  that  authority.  The  stipulation  in  the  articles  not 
to  molest  the  wife,  does  not  justify  the  introduction  of  a  covenant 
not  to  sue  in  the  Ecclesiastical  Court,  and  no  Court  will  decree 
its  specific  performance.  In  Westmeatii  v.  Westmeaih^^  specific 
performance  of  articles  of  separation  was  refused.  How  is  per- 
formance to  be  enforced  here  ?  Is  it  to  be  done  by  injunction  ? 
The  Yice-Chancellor  could  not  have  intended  it.  There  is  no  pre- 
cedent for  such  a  proceeding ;  and  in  Fletcher  v.  Fletcher^  Mr. 
Justice  BuUer  said  that  he  never  heard  of  such  a  mode  of  proceed- 
ing. HiU  V.  Tumer^^  is  no  authority  for  it,  for  that  c^se  has 
always  been  denied  to  be  law.  In  Warrender  v.  Warrender^^ 
Lord  Brougham  *  expressly  declared,  that  no  specific  per-   *49 

11  Yes.  526.  *  1  Hagg.  Consist  85. 

1  Dow  &  C.  519,  5  Bligh,  889.  *  1  Hagg.  Consist.  148,  n. 

2  Sim.  &  S.  872.  ^  2  Yes.  Jun.  191. 

1  H.  L.  Cas.  538,  556,  572,  575.  "  Jacob,  126,  1  Dow  &  C.  519. 
10  Sim.  256,  4  Mylne  &  C.  561.  ^  2  Cox,  107. 

2  Brown,  C.  C.  90.  »  1  Atk.  515. 
9  Clark  &  F.  101.  ^«  2  Clark  &  F.  527. 
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should  be  a  proper  deed,  with  all  proper  covenants  for  carrymg 
that  into  effect,  eventually  the  deed  was  settled  in  this  form.  — 
[His  Lordship  here  read  the  covenant,  prohibiting  the  appel- 
lant from  suing  in  the  Ecclesiastical  Court ;  see  ante,  p.  44.] 

The  question  now  is,  whether  that  is  a  proper  and  legitimate 
mode  of  carrying  out  by  deed  the  previous  articles  of  agreement. 
I  do  not  feel  the  slightest  hesitation  in  sajring  that  that  is  a  very 
ordinary  mode,  and  is  given  as  the  mode  in  the  books  of  prece* 
dents.  What  has  been  argued  for  by  Mr.  Wilson  is,  that  he  did 
not  stipulate  in  the  articles  of  agreement  that  he  would  not 
*  52  institute  a  suit  in  the  Ecclesiastical  *  Court.  He  did  not 
certainly  so  stipulate  in  terms  ;  but  he  agreed  that  it  should 
at  all  times  hereafter  be  lawful  for  the  wife  to  live  separate  and 
apart  from  him  as  if  she  had  been  unmarried,  without  any  inter- 
ference whatever  on  his  part.  I  believe  it  was  perfectly  unneces- 
sary to  insert  this  covenant  not  to  sue  in  the  Ecclesiastical  Court, 
because  I  believe  if  he  bad  entered  into  a  covenant  in  the  tpns- 
Hfna  verba  of  the  agreement,  and  an  action  had  been  brought  on 
that  covenant,  and  with  an  averment  for  breach  that  he  had  insti- 
tuted a  suit  in  the  Ecclesiastical  Court,  it  would  have  been  a 
breach  perfectly  well  assigned.  If  that  is  not  so,  in  order  to 
carry  into  execution  the  obvious  intention  of  the  covenant,  it  is 
quite  right  that  the  more  extended  form  should  be  adopted,  that 
that  which  has  been  the  ordinary  form  in  deeds  should  be  adhered 
to ;  and  consequently  the  Master  has  adopted  that  form,  and  I 
conceive  therefore  that  there  is  not  the  slightest  ground  for  com- 
plaint as  to  what  has  been  so  done. 

With  regard  to  the  second  objection,  the  case  stands  on  a  differ- 
ent footing.  The  Master  has  introduced  a  covenant  that  the  trus- 
tees shall  indemnify  Mr.  Wilson,  he  performing  his  part  of  the 
agreement,  against  all  present  and  future  debts  and  liabilities  of 
his  wife.  Mr.  Wilson  says,  ^^  That  is  not  what  I  was  entitled  to ; 
if  I  am  entitled  to  that,  it  is  only  because  the  parties  have  agreed 
now,  at  the  hearing  of  the  cause,  to  give  it  me.  What  I  was  en- 
titled to  was  a  covenant  to  indemnify  me  against  all  the  debts  that 
I  owed  at  the  time  of  entering  into  those  articles  "  ;  and  there 
appears  to  be  some  foundation  at  least  for  his  so  contending, 
because  undoubtedly  in  the  agreement  to  indemnify,  the  debts 
and  liabilities  of  John  W.  H.  Wilson,  and  not  the  debts  of 
Mary  W.  H.  Wilson,  are  mentioned.      It  is,  however,  impos- 
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sible,  on  the  evidence,  not  to  see  exactly  how  that  arose :  in 
truth,  it  was  a  mere  accident;  the  name  was  copied 
*  wrongly.  Perhaps  Mr.  Wilson  might  be  well  founded  in  *  63 
saying,  "  I  know  nothing  of  that ;  that  was  an  error  before 
the  matter  was  submitted  to  me."  So  thought  the  Yice-Chancel- 
lor  of  England ;  whether  rightly  or  wrongly,  I  need  not  discuss 
now,  because,  on  the  hearing  of  the  cause  originally,  he  expressed 
his  opinion  that  this  was  not  in  the  sense  in  which  it  was  expressed 
by  the  plaintifls,  a  clerical  error ;  that  is,  I  suppose,  he  meant  to 
say  it  is  not  a  clerical  error  as  between  Mr.  Wilson  and  the  other 
party.  His  Honour  at  that  time  thought  that  he  would  not  treat 
this  as  a  clerical  error  between  the  parties ;  but  eventually,  when 
the  Master  had  settled  the  draft,  his  Honour  came  to  the  conclusion 
that  it  was  an  error  patent  on  the  face  of  the  instrument  itself. 
I  have  clearly  come  to  the  same  conclusion.  Whether  your 
Lordships  could  have  seen  on  the  face  of  the  instrument  that 
"  Mary  "  was  meant  instead  of"  John,"  or  merely  have  arrived  at 
the  conclusion  that  it  was  insensible  and  had  no  meaning,  it  is 
needless  to  discuss,  because  the  parties  have  agreed  to  other  stipu- 
lations, which  show  that  the  deed  must  be  framed  upon  the  foot- 
ing that  "  Mary  "  shall  be  substituted  there  for  "  John."  The 
only  question  is,  whether,  on  the  true  construction  of  the  articles, 
you  can  safely  come  to  the  conclusion  that  it  was  not  so  intended. 
I  say  that,  because  it  is  clear  that  in  the  way  in  which  the  appel- 
lant proposes  to  read  the  clause,  it  is  insensible.  This  depends 
upon  the  true  construction  of  the  6th  and  7th  clause  of  the  arti- 
cles. The  6th  clause  stipulated  —  [His  Lordship  then  read  it. 
See  ante,  p.  42.]  Tliis  is  a  distinct  stipulation,  that,  as  to  these 
debts  and  liabilities,  whatever  they  may  be  in  amount,  they  shall 
all  be  paid  by  Mr.  Wilson.     That  is  very  intelligible. 

Then  comes  this  provision  in  the  7th  clause.  —  [His  Lordship 
read  it.  See  ante,  p.  42.]  That  is,  up  to  a  certain  time, 
he  was  to  pay  all  these  charges,  and  after  that  time,  *  all  *  54 
outgoings  respecting  the  estate  were  to  be  paid  by  Mrs. 
Wilson,  who  was  to  have  the  benefit  of  the  estate ;  and  he  and  his 
estates  were  to  be  indemnified  against  all  and  any  of  these 
charges.  Then  come  the  words, "  and  from  all  the  present  debts 
and  liabilities  of  the  said  John  Wright  Henniker  Wilson "  ; 
against  these  he  is  to  be  indemnified  by  the  covenant,  and  then  it 
goes  on  to  provide  that,  "  if  at  any  time  during  the  life  of  Mary 
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W.  n.  Wilson,  any  expenses  shall  be  incurred  in  respect  of  an^ 
repaii-s  other  than  common  and  ordinary  repairs,"  they  are  to  be 
provided  for  by  raising  the  money  by  mortgage  on  the  property. 
But  Mr.  Wilson  says,  "  According  to  the  true  construction  of  the 
agreement,  I  am  to  be  indemnified  against  every  thing  I  owe, or  ia 
respect  of  which  I  was  liable  on  the  day  of  the  execution  of  these 
articles,"  namely,  the  1st  of  June,  1848  ;  because,  as  he  argues, 
that  was  a  good  ground  of  consideration  for  the  deed.     Now,  in 
the  first  place  the  observation  is  —  though  I  do  not  know  that  that 
is  a  safe  ground  always  to  act  upon  — that  it  does  seem  the  most 
extraordinary  provision  that  one  ever  heard  of  that,  blindfold,  the 
trustees  of  this  lady  should  covenant  to  pay  all  the  debts  due  by  the 
husband,  without  any  account  being  taken,  or  any  su^estion 
what  was  their  amount.     They  were   the  debts  of  a  gentleman 
who  was  in  hostility  to  some  extent  with  his  wife,  and  who  was,  as 
he  himself  admits,  very  largely  indebted,  and   indebted   to  an 
amount  tlie  extent  of  which  he  states  he  had  no  notion  of  himself, 
in  respect  of,  amongst  other  matters,  a  parliamentary  election.     It 
is  an  extremely  improbable  thing  that  the  trustees  should  make 
such  an  agreement ;  the  consequence  might  be  that  these  gentle- 
men might  have  involved  themselves  in  irretrievable  and  hopeless 
ruin,  for  the  debts  might  have  amounted  to  100,000i. ;  as  it  is, 
Mr.  Wilson  says  the  debts  did,  in  fact,  amount  to  between 
•  55    *  12,000i.  and  18,000?.     It  is  a  very  odd  thing  that  the  par- 
ties should  undertake,  collaterally,  with  no  reference  to 
what  was  to  be  done  for  the  benefit  of  the  lady,  to  enter  into  such 
an  onerous  contract  as  that.    Then  another  thing  that  is  very 
strange  is,  that  there  is  no  contract  in  the  articles  to  do  that  which 
i"a  TTorir  natural  under  the  circumstances,  and  is  the  constant  course 
stice,  to  indemnify  him  against  the  future  debts  of  the  wife, 
ggestion  to  explain  both  these  diflicultieB  is,  that  "  John  " 
a  there  instead  of  "  Mary  "  ;  that  it  ought  to  have  been  to 
lify  him,  not  against  his  own  debts,  but  ^Must  all  the  debts 
bilities  of  his  wife ;  and  I  think  that  that  is  either  the  ne- 
■  inference,  or,  if  not,  the  whole  thing  is  insensible  and  irra- 
and,  consequently,  the  articles  cannot  be  carried  into  effect 
for,  observe  the  repugnancy ;  there  is  a  positive  covenant 
e  is  to  pay  all  the  charges,  encumbrances,  debts,  liens, 
r  legal  or  equitable,  and  all  expenses  of  keeping  up  the  es- 
nents,  &c.,  up  to  the  28d  of  June  inclusive.     How  could 
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that  be  if,  nevertheless,  in  the  very  next  sentence,  he  is  to  be  in- 
demnified against  all  that  ?  Such  a  covenant  would  be  nonsensical 
and  irrational.  But,  further  than  that,  what  is  the  meaning  of 
sajing  that  he  is  to  be  indemnified  against  all  his  present  debts,  so 
long  as  he  continues  to  perform  the  covenants  ?  That,  again,  is 
unmeaning.  So  long  as  he  performs  the  covenants  he  shall  be  in- 
denmified  against  the  accruing  debts  of  his  wife ;  that  I  under- 
stand ;  but  that  as  long  as  in  future  he  continues  to  perform  the 
covenants,  he  shall  be  indemnified  against  his  own  actual  existing 
personal  debts,  existing  at  that  moment,  has  no  meaning  ;  because 
when  once  those  debts  have  been  paid  by  the  trustees,  he  has  noth- 
ing to  do  but  to  break  the  covenants,  and  he  may  laugh  at  the 
stipulation.  His  covenant  was  to  let  the  wife  live  separate ; 
and  as  soon  as  *  the  old  debts  are  paid,  if  that  is  the  meaning  *  56 
of  it,  there  is  no  further  performance  of  the  covenant  neces- 
sary ;  there  is  nothing  further  to  be  done  in  his  favour,  and  the 
whole  covenant  therefore  becomes  perfectly  unintelligible.  But  I 
must  say  I  feel  great  force  in  what  was  pointed  out  by  his 
Honour  the  Yice-Chancellor  of  England  on  this  subject.  I  do  not 
say  we  are  to  look  always  for  accurate  grammar  in  the  very  loose 
statements  in  deeds  of  this  sort,  but  I  do  say  that  the  form  here 
used  is  the  most  roundabout  way  of  expressing  that  this  gentle- 
man's debts  were  to  be  paid  by  the  trustees  ;  for  the  language  runs 
thus  :  "  Prom  and  after  the  24th  day  of  June  be  duly  performed 
and  satisfied  by  the  said  Mary  W.  H.  Wilson,  during  her  life  ;  and 
that  he,  the  said  Jolm  W.  H.  Wilson,  his  heirs,  executors,  and  ad- 
ministrators, and  his  and  their  estates  and  efiects,  shall  be  indem- 
nified therefrom  and  from  all "  his  present  debts,  would  be  the 
way  that  you  would  word  it ;  but  it  is  :  "  And  from  all  the  present 
debts  and  liabilities  of  the  said  John  Wright  Henniker  Wilson." 
That  is  a  very  roundabout  way  of  expressing  the  meaning  of  '^  all 
his  debts  "  ;  yet  that  would  have  been  the  way  the  parties  would 
have  expressed  it,  if  such  had  been  their  meaning. 

Then  another  thing  is  pointed  out  by  Lord  Cottenham,  which  I 
think  is  not  unworthy  of  attention,  that  this  strange  provision 
creeps  in  as  half  a  dozen  words,  in  the  middle  of  a  proviso  which 
has  entire  reference,  both  before  and  after  it,  to  the  repair  of  the 
estate  into  possession  of  which  the  lady  was  then  to  enter. 

Taking  all  these  circumstances  into  consideration,  I  cannot  have 
the  least  doubt  that  one  of  two  results  must  be  arrived  at,  each  of 

[48] 


*56  CASES  IN  THE  HOUSE  OF  LOBDS. 

which  is  sufficient  to  sustain  the  decree ;  either  that  it  is  apparent 

on  the  face  of  the  instrument,  that  "  Mary  "  ought  to  have  been 

written  for  "  John,"  and  then  the  deed  does  carry  into  effect 

♦  67    the  true  meaning  ♦  of  the  article,  or  if  not,  that  the  whole 

thing  is  irrational  and  insensible,  and  that  the  Court  could 
not  act  on  it  at  all,  except  for  the  consent  of  the  lady  and  her 
trustees,  that  it  shall  be  treated  as  something  entitling  him  to  the 
indemnity  he  has  had  secured  to  him. 

I  therefore  propose  to  your  Lordships  that  this  appeal  should  be 
dismissed. 

Lord  Brougham.  —  I  do  not  mean  to  offer  the  least  opposition 
to  the  motion  of  my  noble  and  learned  friend,  that  this  appeal 
should  be  dismissed,  for  I  think  that  we  can  arrive  at  no  other  con- 
clusion. But,  besides  the  great  regret  we  naturally  feel  at  seeing 
a  family  dispute  ripen  into  a  contest  in  the  Courts  of  law  and 
Courts  of  equity,  and  ultimately  find  its  way  here,  I  must  add, 
that  I  also  lament  that  I  had  not  the  fortune  to  be  present  when 
this  case  was  decided  on  the  last  occasion  in  this  House,  in  the 
year  1848,  on  the  motion  of  my  noble  and  learned  friend,  now 
unhappily  no  more.  1  had  heard  a  considerable  part  of  the  argu- 
ment, and  I  certainly  should  not  have  been  prepared  as  then 
advised,  and  I  will  add  even  as  at  present  advised,  to  concur  in 
that  judgment  of  affirmance.  When  I  look  at  the  very  extraordi- 
nary, I  may  say  anomalous,  state  of  our  law  respecting  the  impor- 
tant, the  most  important,  relation  of  husband  and  wife,  whether  I 
regard  that  law  as  administered  in  Courts  of  equity,  or  on  the 
other  side  of  Westminster  Hall,  or  in  the  Ecclesiastical  Courts,  or 
even  here ;  for  this  House  itself,  in  proceedings  to  dissolve  mar- 
riages, has  assumed  very  much  of  a  judicial  character  (I  am  now 
speaking  of  the  past,  for  I  am  bound  by  the  decision  of  your  Lord- 
ships' House  in  1848)  ;  but  when  I  look  at  the  state  of  that  law, 
and    recollect    the    decided   cases,   Chambers  v.   Caulfidd, 

*  68     Weedon  v.    Timbrell^  and   Charnherlain  *  v.   Broamfidd,   a 

case  not  reported,  but  perhaps  the  most  remarkable  of  the 
whole,  and  which  1  venture  to  think  would  not  now  be  held  to  be 
law ;  but  recollecting  those  cases,  and  the  case  of  Weatmeath  v. 
Westmeath,  not  to  refer  to  others,  I  should  have  found  the  greatest 
difficulty  in  concurring  with  that  decision.  Nor  would  that  diffi- 
culty have  been  much  lessened,  though  I  had  found,  as  1  do  find 
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(and  I  have  not  the  least  doubt  that  it  is  so),  that  the  covenant 
which  has  been  added  here  to  restrain  the  party  from  proceeding 
in  the  Ecclesiastical  Courts  is  a  covenant  ordinarily  added  in  such 
deeds  of  separation.  The  addition  of  that  covenant  would  not  in 
the  slightest  degree  have  lessened  the  repugnance  with  which  I 
should  have  felt  bound  to  accede  to  the  judgment  of  affirmance 
moved  by  my  late  noble  and  learned  friend. 

But,  my  Lords,  suppose  I  had  continued  irreconcilably  adverse 
to  that  judgment,  we  then  should  have  been  in  this  position :  that 
no  other  result  could  have  been  arrived  at  than  was  actually 
arrived  at,  for  that  was  a  judgment  of  affirmance  of  the  decree  in 
the  Court  below  ;  and  suppose  my  noble  and  learned  friend  and  I 
had  irreconcilably  differed,  the  result  of  that  would  neither  have 
been  more  nor  less  than  this  :  that  in  the  ordinary  course  of  your 
Lordships'  proceedings  the  decree  could  not  have  been  altered, 
and  therefore  must  have  stood  as  affirmed.  But  the  decree  has 
been  made  ;  the  judgment  of  your  Lordships'  House  has  been  pro- 
nounced ;  80  that  I  bow,  as  I  am  bound  to  do,  to  it,  and  that  with- 
out any  kind  of  hesitation.  I  now  cheerfully  adopt  that  decision, 
which  as  it  stands  makes  the  law,  as  now  it  is,  upon  this  important 
question. 

Hy  Lords,  that  being  the  case,  there  is  no  doubt  whatever  that 
the  present  appeal  must  be  dismissed.  It  flows  from  that  decree, 
both  upon  the  first  point,  namely,  the  adjection  of  the  cove- 
nant to  tie  up  and  restrain  the  party  *  from  proceeding  in  *  59 
the  Ecclesiastical  Court,  and  upon  the  other  point  of  the 
clerical  error.  I  cannot  but  feel  strongly  the  argument  used  by 
my  noble  and  learned  friend  as  to  the  frame  of  that  covenant,  for, 
if  the  party  is  to  be  indemnified  against  all  his  own  debts  due  by 
him  at  that  moment,  there  is  no  common  sense  in  the  arrange- 
ment ;  the  condition  that  precedes  clearly  is  not  rational.  If  and 
so  long  as  the  party  shall  do  so  and  so,  then  he  shall  be  indem- 
nified,—  against  what?  Against  any  new  debts,  against  any 
interest  accruing  due  and  owing  on  his  former  debts  ?  No  such 
thing,  but  against  all  his  debts  due  eo  instantly  due  at  that  very 
day.  I  do  not  consider  that  it  is  possible  to  entertain  the  least 
doubt  on  the  construction  of  this  agreement 

On  the  whole,  therefore,  I  agree  with  my  noble  and  learned 
friend  (that  is,  because  of  the  former  decree  of  this  House)  as  to 
the  covenant  relating  to  the  suit  in  the  Ecclesiastical  Court,  and 
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upon  the  other  ground  as  to  the  clerical  error,  that  this  appeal 
must  be  dismissed. 

Lord  St.  Leonards.  —  My  Lords,  I  am  not  at  all  surprised  that 
this  case  has  come  a  second  time  by  appeal  before  your  Lordships' 
House;  for  certainly,  though  I  consider  the  law  perfectly  well 
settled  as  regards  deeds  of  separation,  there  were  circumstances  in 
this  case  which  might  well  justify  considerable  doubt  as  to  what 
had  passed  in  the  Court  below  and  in  this  House.  As  regards  the 
point  of  law,  I  think  there  ought  to  be  no  doubt,  and  can  be  no 
doubt  now  entertained,  as  to  how  that  stands.  It  is  perfectly  and 
clearly  settled,  and  now  only  to  be  reversed  by  Act  of  Parliament, 
that  deeds  of  separation  may,  and  must,  if  they  are  properly 
framed,  be  carried  into  execution  by  the  Courts  of  this  coun- 
*  60  try.  There  is  no  question  at  all  *  about  that.  There  was  a 
sentence  quoted  by  the  appellant,  from  the  judgment  de- 
livered by  Lord  Cottenham  in  this  House,  that  a  separation  could 
not  be  enforced,  by  which  an  inference  was  attempted  to  be  drawn 
that  deeds  of  separation  could  not  be  enforced.  That  very  sen- 
tence was  cited  to  the  noble  Lord  on  a  subsequent  occasion  in  his 
own  Court,  and  he  said  that  the  construction  attempted  to  be  put 
upon  it  was  not  the  sense  in  which  he  used  the  words,  and  it  is 
perfectly  clear  that  it  was  not.  I  only  mention  it  in  consequence 
of  what  has  fallen  from  my  noble  and  learned  friend  who  has  pre- 
ceded me,  because  it  must  not  be  doubted  that  the  law  of  this 
country  is  that  deeds  of  separation  are  valid  and  will  be  carried 
into  execution. 

Now  the  objection  here  is  twofold,  as  I  understand  it  from  the 
appellant ;  he  doubts  whether  or  not  the  Vice-Chancellor  meant 
to  carry  it  into  execution  with  regard  to  separation.  That  is  his 
argument  in  the  first  place ;  and  if  the  Yice-Chancellor  did,  by  the 
decree,  mean  that,  then  he  says  that  the  covenant  would  be  carried 
further  than  he  has  contracted  for.  Now  there  can  be  no  doubt 
about  what  the  meaning  of  the  decree  was,  because  the  decree 
goes  further  than  any  decree  ever  did  before;  and  I  am  by  no 
means  prepared  to  say,  that  that  portion  of  the  decree  could  have 
been  maintained,  if  the  attention  of  the  House  had  been  directed 
to  it  at  the  time  of  the  former  argument.  There  is  an  actual  in- 
junction on  the  face  of  the  decree  against  the  appellant  proceeding 
in  the  cause  for  nullity,  so  as  to  force  on  what  might  be  ultimately 
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a  decree  for  the  restitution  of  conjugal  rights,  until  the  deed  was 
executed.     No  doubt  that  was  part  of  the  contract ;  but  the  ques- 
tion is  this,  and  a  very  grave  question,  whether  a  Court  of  equity 
could  or  ought  to  have  the  power  to  grant  such  an  injunction.     A 
Court  of  equity  has  gone  to  this  extent :    a  deed  of  sepa- 
ration we  will  execute,  and  you  may  separate ;  *  and  if  *  61 
there  be  a  consideration  for  property,  which  is  agreed  to  be 
settled  upon  the  separation,  we  will  enforce  that ;  that  one  under- 
stands.   The  difficulty  arising  is  that  which  has  been  alluded  to  by 
my  noble  and  learned  friend,  and  which  everybody  must  feel,  and 
which  has  been  argued  very  well  by  the  appellant  at  the  bar ;  and 
I  will  take  this  opportunity  of  saying  it  was  not  necessary  for  him 
to  make  any  apology,  for  his  case  has  suffered  no  loss  at  all  by  his 
arguing  it  himself;  he  has  argued  it  exceedingly  well,  and  missed 
no  point ;  but  the  difficulty  no  doubt  is  this,  that  it  does  seem 
anomalous  that  if  a  Court  of  equity  enforces  the  entering  into  a 
covenant,  it  cannot  afterwards  enforce  the  performance  of  that 
covenant.    For  it  does  not  at  all  follow,  because  the  Court  of 
equity  compels  the  appellant  in  this  case  to  enter  into  a  covenant 
that  he  will  not,  by  the  force  of  ecclesiastical  censures,  compel  res- 
titution of  his  conjugal  rights,  that  the  Court  would  enjoin  him 
from  breaking  that  covenant  which  he  has  entered  into ;  the  Court, 
I  apprehend,  would  leave  him  to  answer  any  action  that  might  be 
brought  for  damages  upon  the  covenant.     What  amount  would  be 
recovered  would  be  another  question.     But,  in  point  of  fact,  this 
decree  did  contain  an  injunction  against  proceeding  in  the  actual 
suit  for  nullity  in  the  Ecclesiastical  Court,  and  that  decree  has,  in 
point  of  fact,  been  affirmed  by  this  House,  with  every  thing  upon 
the  face  of  it ;  and  therefore  that  will  introduce,  at  some  subse- 
quent period,  a  difficulty  with  which  it  may  be  found  rather  em- 
barrassing to  cope.    However,  we  are  not  now  called  on  to  con- 
sider the  question  of  entering  into  the  agreement  because,  upon 
settled  authorities,  it  is  perfectly  clear  that  the  agreement  would  be 
executed ;  it  is  too  late  to  doubt  that.    It  is  a  settled  point  of 
law,  that  a  contract  for  separation  is  a  valid  contract,  *  and   *  62 
the  agreement  to  enter  into  a  covenant  not  to  molest  the 
wife,  and  to  allow  her  to  live  as  a  feme  sole,  is  a  perfectly  legal 
covenant,  and  would  be,  and  ought  to  be,  as  it  has  been,  enforced 
by  the  Court. 

Then  the  argument  is  of  this  nature,  that  Mr.  Wilson  only  cove- 
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upon  the  other  ground  as  to  the  clerical  error,  that  this  appeal 
must  be  dismissed. 

Lord  St.  Leonards My  Lords,  I  am  not  at  all  surprised  that 

this  case  has  come  a  second  time  by  appeal  before  your  Lordships' 
House ;  for  certainly,  though  I  consider  the  law  perfectly  well 
settled  as  regards  deeds  of  separation,  there  were  circumstances  in 
this  case  which  might  well  justify  coiisiderable  doubt  as  to  what 
liad  passed  in  the  Court  below  and  in  tliis  House.  As  regards  the 
point  of  law,  I  think  there  ought  to  be  no  doubt,  and  can  be  no 
doubt  now  entertained,  as  to  how  that  stands.  It  is  perfectly  and 
clearly  settled,  and  now  only  to  be  reversed  by  Act  of  Parliament, 
that  deeds  of  separation  may,  and  must,  if  they  are  properly 
framed,  bo  carried  into  execution  by  the  Courts  of  this  coun- 
•  60  try.  There  is  no  question  at  all  •  about  that.  There  was  a 
sentence  quoted  by  the  appellant,  from  the  judgment  de- 
livered by  Lord  Cottenham  in  this  House,  that  a  separation  could 
not  be  enforced,  by  which  an  inference  was  attempted  to  be  drawn 
that  deeds  of  separation  could  not  be  enforced.  That  very  sen- 
tence was  cited  to  the  noble  Lord  on  a  subsequent  occasion  in  his 
own  Court,  and  he  said  that  the  construction  attempted  to  be  put 
upon  it  was  not  the  sense  in  which  he  used  the  words,  and  it  is 
perfectly  clear  that  it  was  not.  I  only  mention  it  in  consequence 
of  what  has  fallen  from  my  noble  and  learned  friend  who  has  pre- 
ceded me,  because  it  must  not  be  doubted  that  the  law  of  this 
country  is  that  deeds  of  separation  are  valid  and  will  be  carried 
into  execution. 

Now  the  objection  here  is  twofold,  as  I  understand  it  from  the 

appellant;  he  doubts  whether  or  not  the  Vice-Chancellor  meant 

to  carry  it  into  execution  with  regard  to  separation.     That  is  his 

ailment  in  the  first  place ;  and  if  the  yice-Chancellor  did,  by  the 

decree,  mean  that,  then  he  says  that  the  covenant  would  be  carried 

further  than  he  has  contracted  for.     Now  there  can  be  no  doubt 

about  what  the  meaning  of  the  decree  was,  because  the  decree 

s  further  than  any  decree  ever  did  before ;  and  I  am  by  no 

ins  prepared  to  say,  that  that  portion  of  the  decree  could  have 

n  maintained,  if  the  attention  of  the  House  had  been  directed 

t  at  the  time  of  the  former  argument.    There  is  an  actual  in- 

ction  on  the  face  of  the  decree  against  the  appellant  proceeding 

he  cause  for  nullity,  so  as  to  force  on  what  might  be  ultimately 
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a  decree  for  the  restitution  of  conjugal  rights,  until  the  deed  was 
executed.     No  doubt  that  was  part  of  the  contract ;  but  the  ques- 
tion is  this,  and  a  very  grave  question,  whether  a  Court  of  equity 
could  or  ought  to  have  the  power  to  grant  such  an  injunction.     A 
Court  of  equity  has  gone  to  this  extent :    a  deed  of  sepa- 
ration we  will  execute,  and  you  may  separate;   *and  if  *61 
there  be  a  consideration  for  property,  which  is  agreed  to  be 
settled  upon  the  separation,  we  will  enforce  that ;  that  one  under- 
stands.   The  difficulty  arising  is  that  which  has  been  alluded  to  by 
my  noble  and  learned  friend,  and  which  everybody  must  feel,  and 
which  has  been  argued  very  well  by  the  appellant  at  the  bar ;  and 
I  will  take  this  opportunity  of  saying  it  was  not  necessary  for  him 
to  make  any  apology,  for  his  case  has  suffered  no  loss  at  all  by  his 
arguing  it  himself;  he  has  argued  it  exceedingly  well,  and  missed 
no  point ;  but  the  difficulty  no  doubt  is  this,  that  it  does  seem 
anomalous  that  if  a  Court  of  equity  enforces  the  entering  into  a 
covenant,  it  cannot  afterwards  enforce  the  performance  of  that 
covenant.    For  it  does  not  at  all  follow,  because  the  Court  of 
equity  compels  the  appellant  in  this  case  to  enter  into  a  covenant 
that  he  will  not,  by  the  force  of  ecclesiastical  censures,  compel  res- 
titution of  his  conjugal  rights,  that  the  Court  would  enjoin  him 
from  breaking  that  covenant  which  he  has  entered  into ;  the  Court, 
I  apprehend,  would  leave  him  to  answer  any  action  that  might  be 
brought  for  damages  upon  the  covenant.     What  amount  would  be 
recovered  would  be  another  question.     But,  in  point  of  fact,  this 
decree  did  contain  an  injunction  against  proceeding  in  the  actual 
suit  for  nullity  in  the  Ecclesiastical  Court,  and  that  decree  has,  in 
point  of  fact,  been  affirmed  by  this  House,  with  every  thing  upon 
the  face  of  it ;  and  therefore  that  will  introduce,  at  some  subse- 
quent period,  a  difficulty  with  which  it  may  be  found  rather  em- 
barrassing to  cope.    However,  we  are  not  now  called  on  to  con- 
sider the  question  of  entering  into  the  agreement  because,  upon 
settled  authorities,  it  is  perfectly  clear  that  the  agreement  would  be 
executed ;  it  is  too  late  to  doubt  that.    It  is  a  settled  point  of 
law,  that  a  contract  for  separation  is  a  valid  contract,  *  and   *  62 
the  agreement  to  enter  into  a  covenant  not  to  molest  the 
wife,  and  to  allow  her  to  live  as  a  feme  sole,  is  a  perfectly  legal 
covenant,  and  would  be,  and  ought  to  be,  as  it  has  been,  enforced 
by  the  Court. 
Then  the  argument  is  of  this  nature,  that  Mr.  Wilson  only  cove- 
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nan  ted  that  he  would  allow  his  wife  to  live  as  a  fetm  sohj  without 
any  molestation  or  interruption ;  and  that  in  the  deed  that  stipu- 
lation has  been  converted  into  one  of  an  entirely  different  kind. 
But  then  I  take  the  point  to  be  perfectly  clear,  that  the  short  cove- 
nant in  the  contract  for  separation,  which  was  to  be  carried  into 
execution  by  a  formal  deed,  did  contain  within  itself  every  thing 
which  is  contained  in  the  extended  covenant  introduced  into  the 
deed.  The  appellant  cannot  imagine  that  if  he  had  entered  into  a 
covenant  in  precisely  the  terms  of  the  contract,  he  could  have  gone 
into  the  Ecclesiastical  Court  for  a  restitution  of  conjugal  rights, 
without  breaking  that  covenant.  Would  not  that  be  a  breach  of 
his  covenant,  that  he  would  allow  her  to  live  as  an  unmarried 
woman  ?  Where  would  the  possibility  be  of  defending  himself  in 
that  suit,  there  being  a  covenant  that  he  would  allow  his  wife  to 
live  as  an  unmarried  woman  without  any  interruption,  if  he  insti- 
tuted a  suit  for  the  purpose  of  claiming  conjugal  rights,  and  in- 
sisted on  her  being  a  married  woman,  and  on  her  coming  to  reside 
with  him  as  his  wife?  It  would  be  a  contradiction  in  terms. 
Now,  my  peculiar  knowledge  of  conveyancing  enables  me  to  state 
this,  that  the  covenant  that  is  found  on  the  face  of  the  deed  is  quite 
in  the  common  form.  I  have  never  seen  a  covenant  in  my  life  in 
a  well-drawn  deed  (and  I  have  seen  as  many  as  most  people)  in 
which  the  covenant  for  separation  did  not  expressly  prohibit  the 
husband  from  resorting  to  the  Ecclesiastical  Court,  in  order 
*  63  to  compel  the  restitution  of  conjugal  rights.  *  And,  there- 
fore, in  point  of  fact,  what  the  appellant  agreed  to  do  is 
exactly  what  he  has  been  compelled  to  do,  and  you  find  it  shortly, 
and  properly,  and  tersely  expressed,  as  it  ought  to  be  expressed, 
not  in  extended  terms,  in  the  contract  to  do  the  thing,  and  in  the 
deed,  by  which  that  agreement  is  to  be  carried  into  effect.  I  am 
clearly  of  opinion,  therefore,  that  the  appellant  has  not  the  slightest 
ground  in  reason  or  law  to  complain  of  that  part  of  the  decree. 

The  difficulty  that  I  should  have  felt,  as  I  have  pointed  out 
particularly,  is  with  regard  to  the  injunction  that  is  actually  to  be 
found  on  the  face  of  the  decree.  But  this  House  has  now  not  the 
slightest  power  to  touch  that  question ;  at  all  events,  not  in  this 
cause.  It  has  been  doubted  by  a  noble  and  learned  Lord,  who  is 
not  now  present,  whether  this  House  can  correct  any  error  which 
it  has  committed.^    I  confess, my  Lords,!  have  always  entertained 

^  Tommey  i;.  White,  8  H.  L.  Gas.  6S. 
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the  opinion  that  in  the  particular  case;  you  cannot  correct  the 
error :  it  is  settled ;  nothing  but  an  Act  of  Parliament  can  re- 
Terse  it.  But  I  certainly  hold,  that  this  House  has  the  same 
power  that  every  other  judicial  tribunal  has  to  correct  an  error 
(if  it  has  fallen  into  one),  in  subsequently  applying  the  law  to  f 
other  cases. 

As  regards  the  second  point,  the  appellant  did  labour  under  this 
difficulty  in  assuming  to  be  his  own  counsel.  He  knew  perfectly 
well,  as  he  stood  at  that  bar,  that  he  had  never  made  any  such 
contract  as  he  was  requiring  this  House  to  execute.  Now,  this 
House,  like  every  other  Court  of  justice,  endeavours  to  execute 
what  the  real  contract  of  the  parties  is ;  and  though  it  may  be 
compelled  by  the  force  of  circumstances  to  execute  a  contract  not 
such  as  the  parties  intended,  it  must  always  be  with  the 
deepest  unwillingness  *  and  regret.  The  appellant  knew  per-  *  64 
fectly  well,  and  could  not  therefore  argue  as  a  counsel  in  an 
ordinary  case  might  have  done,  that  he  had  made  no  contract  for 
flie  payment  of  his  dqbts  by  the  tnistees  of  his  wife,  or  by  his 
wife ;  and  therefore  he  must  have  been  satisfied,  he  was  satisfied 
when  the  thing  was  pointed  out  to  him,  that  though  the  contract 
was  in  words  to  pay  his  debts  instead  of  the  debts  of  his  wife, 
that  that  was  a  simple  error,  and  that  if  he  took  advantage  of  it, 
it  must  be  upon  the  mere  accidental  existence  of  a  particular 
word,  and  not  upon  the  real  contract,  or  the  intention  of  the 
parties.  I  know  what  the  pleadings  are,  and  I  know  that  the 
,  appellant  in  his  answer  never  ventured  to  say,  because,  of  course, 
he  would  not  say  what  was  not  true,  that  there  was  any  contract 
to  pay  his  debts.  Now,  could  there  be  a  more  material  term  in  a 
contract  of  this  sort,  than  that  when  the  stipulation  was  carried 
into  effect,  the  debts  of  the  husband  were  to  be  paid ;  those  debts 
being  unknown,  uncalculated,  unthought  of,  and  unasked  for  ? 
The  appellant  said,  no  doubt  the  other  side  inquired  into  the 
amount  of  his  debts.  Of  whom  would  they  have  inquired  in  the 
first  instance,  but  of  the  appellant  himself?  He  well  knows  of 
course,  as  I  know,  —  not  that  I  know  any  thing  out  of  the  case, 
but  from  reading  and  hearing  it,  —  he  knows  perfectly  well  what  I 
know,  that  they  never  did  apply  to  him  to  inquire  as  to  the  amount 
of  bis  debts.  If  they  had  so  applied  to  him,  it  would  have 
shown  that  this  was  not  a  clerical  error,  but  was  really  the  agree- 
ment of  the  parties ;  he  says  that  no  doubt  they  did  apply :  he 
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knows  perfectly  well  that  no  such  thing  could  have  entered  their 
thoughts,  because  they  were  not  aware  of  the  error,  if  error  it  was. 
I  am  not  at  all  surprised  that  there  has  been  a  little  embarrass- 
ment as  regards  the  rule  of  law  and  of  the  Court;  I  think 
,  *  65  there  has  been  as  much  miscarriage  in  *  this  case,  if  I  may 
say  so,  as  I  ever  saw,  becaiise  the  point  of  law  was  not  prop- 
erly decided  upon  the  first  hearing.  The  appellant  is  quite  right 
in  his  argument  in  the  abstract,  that  a  Court  of  equity  cannot 
execute  an  agreement  with  a  variation  introduced  by  parol  by  the 
plaintiff.  It  is  a  perfectly  settled  point,  and  the  introduction  of 
cases  to  illustrate  it  was  not  necessary  at  all.  It  is  perfectly  clear, 
that  if  the  answer  refuses  to  admit  that  there  was  a  mistake  in 
the  particular  matter,  and  you  do  not  put  a  new  construction 
upon  it,  either  the  bill  must  be  dismissed,  or  if  the  defendant  sug- 
gests a  new  view  which  he  is  willing  to  submit  to,  then  the  Court 
has  in  some  cases  executed  the  contract  with  the  variation  as 
admitted  or  suggested  by  the  answer.  There  is  a  list  of  cases,  to 
which  it  is  unnecessary  to  refer,  in  which  that  has  been  decided. 
Now  here,  the  Vice-Chancellor,  in  the  first  instance,  was  of  opin- 
ion that  there  was  no  mistake,  and  that  if  the  plaintiffs  insisted 
upon  the  agreement,  they  must  take  it  as  they  found  it.  That  I 
understand  to  have  been  his  first  view.  He  appears  to  have 
changed  his  opinion  afterwards,  and  the  trustees  of  the  wife, 
having  agreed  to  give  a  covenant  against  her  debts,  present  or 
future,  he  seems,  according  to  what  we  see  in  the  decree,  to  have 
left  in  some  measure  the  point  open,  as  it  would  almost  seem,  by 
decreeing  a  performance  of  the  deed  of  separation,  and  then  he 
added  that  which  was  not  found  in  the  agreement  for  the  deed  of 
separation.  The  appellant  says  at  the  bar,  that  the  Court  could 
execute  nothing  but  the  articles  for  the  deed  of  separation ;  but 
the  Court  did  execute  something  beyond  that,  and  the  result  has 
been  affirmed  in  this  House,  and  is  therefore  binding  on  your 
Lordships,  because  in  the  articles  there  was  no  covenant,  accord- 
ing to  any  construction,  to  indemnify  against  the  wife's  future 
*  66  debts,  and,  according  to  the  *  literal  words  here,  there  was  no 
covenant  to  indemnify  against  her  present  debts  ;  and  yet, 
in  point  of  fact,  the  Court  introduced  into  the  deed  of  separation 
a  covenant  to  that  effect.  No  doubt  there  was  a  great  miscarriage 
in  the  Court  below;  the  decree  ought  to  have  been  in  a  very 
different  form.    Tlie  decree  ought  fairly  to  have  met  the  point  on 
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the  true  constructiou  of  the  articles,  and  it  ought  to  have  decided, 
whether  or  not  "  John  "  meant  "  Mary,"  or  whether  it  was  to  be 
rejected,  or  whether  the  Court  could  not  execute  the  agreement 
at  all.  The  Court  ought  to  have  decided  that,  but  it  did  no  such 
thing,  but  made  a  decree,  which  was  ultimately  affirmed  by  this 
House,  and  which  by  the  noble  Lord  who  moved  the  affirmance, 
afterwards  sitting  in  his  own  Court,  was  decided  to  be,  by  construc- 
tion of  the  decree  itself,  a  substitution  of  the  covenant  in  the  deed 
against  the  wife's  present  and  future  debts,  for  the  covenant  in  the 
articles  against  the  debts  of  the  husband. 

I  confess  I  think  there  was  a  great  miscarriage  in  the  Judge's 
change  of  opinion,  without  his  coming  to  a  clear  result,  which  he 
ought  to  have  come  to,  in  order  that  the  litigating  parties  might 
know  what  they  had  to  depend  upon.  But  the  question  still  arises, 
what  is  the  true  construction  of  the  contract  ?  Now  it  is  a  great 
mistake  if  it  is  supposed  that  even  a  Court  of  law  cannot  correct  a 
mistake,  or  error,  on  the  face  of  an  instrument :  there  is  no  magic 
in  words.  If  you  find  a  clear  mistake,  and  it  admits  of  no  other 
construction,  a  Court  of  law,  as  well  as  a  Court  of  equity,  without 
impugning  any  doctrine  about  correcting  those  things  which  can 
only  be  shown  by  parol  evidence  to  be  mistakes,  —  without,  I  say, 
going  into  those  cases  at  all,  both  Courts  of  law  and  of  equity 
may  correct  an  obvious  mistake  on  the  face  of  an  instrument 
without  the  slightest  *  difficulty.  I  will  give  your  Lordships  *  67 
an  instance  from  a  case  in  Douglas.^  A  bond  was  executed 
with  a  condition  that  the  bond  was  to  be  void  if  a  party  did  not 
pay  a  sum  of  money  at  a  given  day.  The  man  who  had  given  the 
bond  insisted  on  a  literal  performance,  just  as  the  appellant  does 
here,  who  says  it  is  "  John  "  and  not  "  Mary,"  and  I  will  have  my 
bond,  and  nothing  but  my  bond.  So  this  man  said.  The  condition 
is  if  I  do  not  pay,  and  I  have  not  paid,  and  therefore  the  bond  is 
void.  But  what  did  the  Court  of  Law  say  ?  That  it  was  an 
obvious  error,  and  therefore  that  the  "  not "  was  to  be  rejected, 
and  that  the  bond  was  to  be  void  if  the  man  did  pay.  That,  per- 
haps, was  more  difficult  than  the  case  before  your  Lordships, 
because  there  the  Court  of  Law  had  to  decide  that  the  bond 
declared  to  be  void  if  a  man  did  not  pay  was  only  to  be  void  in 
case  he  did  pay.  There  was  no  question  about  going  contrary  to 
the  intention.     It  was  a  question  of  construction.     It  struck  every- 

*  Anonymous,  per  BuUer,  J.,  in  Bache  v.  Proctor,  1  Dougl.  384. 
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body  who  looked  on  it  that  it  was  a  clear  error.  Now  is  not  this 
a  clear  error  ?  Just  see  how  it  stands.  In  the  first  place,  so 
important  a  condition  as  that  the  husband's  debts  should  be  paid 
without  any  account  of  what  th^y  were,  or  any  introduction  about 
it,  is  wholly  unlikely.  It  would  be  one  of  the  most  prominent 
and  clear  features  of  such  a  transaction.  How  would  it  be  carried 
out  ?  I  am  not  now  speaking  about  calling  for  a  list  of  debts  and 
having  it  verified,  and  the  amount  stipulated,  and  a  schedule 
made.  Yet  who  would  undertake,  without  such  previous  pre* 
cautions,  to  pay  another  man's  debts  ?  You  are  told  by  the  appel* 
lant  himself  at  the  bar  that  the  debts  were  not  known  in  amount, 
which  he  seems  to  think  in  favour  of  this  covenant ;  but  he  having 

been  involved  in  electioneering  expenses,  they  were,  in  all 
*  68    probability,  very  considerable.     *  What  would  be  the  form 

of  the  covenant  ?  It  would,  as  my  noble  and  learned  friend 
says,  have  been  a  covenant  to  pay  the  debts,  not  to  indemnify  him. 
No  man  living,  who  knows  any  thing  about  the  construction  of 
deeds,  ever  heard  of  a  covenant  entered  into  by  a  wife  and  her 
trustees  to  indemnify  her  husband  against  his  own  debts.  Would 
it  not  have  been,  and  must  it  not  have  been,  if  that  had  been  the 
contract,  a  clear  and  distinct  covenant  to  pay  the  debts  ?  That 
would  have  been  the  undertaking.  There  might  have  been  nothing 
incongruous  in  a  covenant  to  pay  the  debts,  followed  up  by  another, 
declaring  that  the  husband  should  in  the  mean  time  be  indemnified 
against  them  ;  but  no  man  ever  heard  of  a  man  being  indemnified 
against  his  own  debts.  What  he  wants  is  payment,  and  nobody 
finds  that  on  the  face  of  this  deed. 

What,  then,  is  the  plain  construction  of  this  instrument  ?  I 
am  clearly  of  opinion  that,  upon  the  proper  construction  of  these 
articles,  without  doing  the  slightest  violence  to  words,  this  is  a 
covenant  to  indemnify  the  husband  against  the  wife's  debts,  and 
not  a  covenant  to  indemnify  him  against  his  own  debts  ;  and  that 
your  Lordships  could  not  have  come,  and  would  not  have  been 
entitled  to  come,  to  any  other  construction,  and  to  that  you  could 
come  vrithout  parol  evidence,  and  upon  the  mere  frame  of  the 
deed  read  in  a  sensible  way,  so  as  to  see  what  the  meaning  of  the 
parties  is.  I  have  shown  that  at  law  the  introduction  of  words 
operating  to  destroy  the  whole  instrument  may  be  rejected,  and  so 
here  you  may  reject  these  words,  and  may  read  it  as  really  it  is 
intended  to  be.    Observe  the  absurdity  of  the  argument  about  the 
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intention,  as  expressed  in  this  deed,  to  pay  the  debts.  The  6th 
clause  provides  that  the  husband  shall  pay  all  the  taxes,  and  so 
on,  and  the  expenses  of  the  establishment  up  to  a  given  day, 
when  he  was  to  leave  the  house ;  and  then  *  the  wife  herself  *  69 
was  to  go  into  her  own  original  house,  after  which  she  was 
to  pay  all  expenses.  He  had  had  possession  of  the  wife's  estates, 
and  he  was  thenceforth  not  to  have  it,  but  to  have  lOOOZ.  a  year 
out  of  the  wife's  property.  It  was  anticipated  that  he  might  have 
charged  those  estates,  and  he  was  to  pay  the  debts  as  far  as  he 
had  incurred  them,  because  they  were  his  debts,  though  his  wife 
had  had  the  benefit  of  them,  up  to  the  time  when  the  wife  was  to 
re-enter  on  her  own  house.  What  is  the  meaning  of  a  covenant 
to  indemnify  against  his  debts  ?  What  debts  would  the  wife  be 
liable  to,  or  be  likely  to  be  liable  to,  if  he  were  to  be  indemnified 
from  the  debts,  but  those  very  debts  which  the  covenant  provides 
that  he  himself  shall  pay  ?  She  had  been  living  some  time  apart 
from  him,  and  these  debts  were  incurred  at  some  period  during 
that  time.  Those  were  legal  debts  of  his ;  but  those  were  pre- 
cisely the  debts  which,  if  he  was  to  be  indemnified  against  his 
own  debts,  would  be  in  effect  her  debts,  although  not  legally ;  he, 
of  course,  would  have  claimed  to  be  indemnified  against  them 
beyond  all  others.  Then,  suppose  he  had  got  10,0002.  on  his 
interest  in  the  estates  while  they  were  in  his  possession ;  those 
were  precisely  the  debts  which  she  must  have  paid.  She  must 
have  taken  the  property  again  subject  to  the  charges  which  he 
had  made,  if  there  had  been  any  intention  that  his  debts  should 
be  paid  by  her  or  by  her  trustees.  But  those  debts  were  expressly 
provided  for  to  be  paid  by  himself,  and  she  is  to  be  indemnified 
against  them.  All  these  things  are  consistent  with  one  another : 
they  all  follow  each  other  properly.  The  other  construction  which 
is  contended  for  by  the  appellant  is  irrational  and  absurd,  and  we 
know  it  not  to  have  been  the  contract.  If  there  had  been  any 
such  intention,  would  it  not  have  been,  ^'  all  his  debts  save 
and  except  such  debts  as  he  has  hereinbefore  covenanted 
*to  pay,"  namely,  the  housekeeping  expenses,  rates  and  *70 
taxes,  up  to  the  24th,  and  such  debts  as  he  had  charged 
upon  the  estates  ?  I  should  have  said,  if  such  had  been  the 
agreement,  that  if  there  were  any  debts  against  which  he  ought  to 
have  been  indemnified,  they  would  have  been,  above  all  others, 
those  that  he  had  charged  on  her  estates  while  he  believed  himself, 
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and  was  realty,  the  owner  of  them ;  but  specificall;  he  is  bound  to 
pay  these ;  and  therefore  his  contention  on  this  point  is  against 
what  we  know  to  be  the  contract. 

Then  has  tho  Court  a  power  to  rectify  the  error  without  doing 
any  violence  to  the  words  ?  because  I  entirely  reject  any  intention 
of  putting  violence  upon  words.  We  are  bound  as  a  Court  of 
jufitico  to  put  a  rational  constniction  upon  words,  and  to  give  to 
every  word  its  proper  sense.  I  do  not  think  that  I  am  breaking 
ill  upon  any  rule  in  advising  your  Lordships  to  consider  "  John  ** 
as  orroiiooutily  inserted,  as  it  clearly  appears  by  the  context  to 
have  licon,  instead  of  "  Mary,"  and  by  so  considering  it  to  make 
that  part  compatible  with  the  rest,  and  thus  give  effect  to  what 
was  tho  clear  intention  of  the  parties.  The  great  object  of  all 
Courts  of  jimtiuo,  while,  of  course,  they  abstain  from  breaking  in 
upon  any  rule  of  law,  is  to  see  that  justice  is  done  between,  the 
parties  in  tlio  execution  of  contracts  according  to  their  real  mean- 
ing. It  has  always  been  a  matter  to  be  deplored  if,  on  account  of 
any  exact  rule  of  law,  you  are  compelled  to  execute  a  contract 
contrary  to  what  you  know  to  be  the  meaning  of  the  parties ;  and 
if  you  had  l)oon  compelled  in  this  case  to  put  the  construction 
upon  the  contract  for  which  the  appellant  has  contended,  you 
would  liavo  saddled  this  lady  and  her  trustees  with  an  indefinite 
amount  of  debt,  not  one  single  shilling  of  which  was  ever  stipu- 
lated to  be  paid  by  her  or  them,  and  not  one  shilling  of 
•  71  which  they  ever  intended  to  *  enter  into  a  contract  to  pay  ; 
and  you  would  have  been  compelled  to  execute  a  contract, 
onerous  indeed  on  one  party,  and  to  which  the  other  party  was 
in  no  respect  entitled. 

Without  therefore  at  all  approving  of  the  original  decree,  or  the 
manner  in  which  it  was   drawn  up,  or  even  what  formerly  took 
place  in  this  House  upon  it,  for  I  cannot  say,  taking  all  things 
together,  ^at  I  think  that  the  clause  as  to  the  injunction  was 
properly  adverted  to,  I  entirely  ^ree  in  submitting  to  your  Lord- 
ships that  this  decree  should  be  affirmed. 
The  only  further  question  is  as  to  the  costs.    The  difficulty 
:  the  costs  is  this.    I  think,  that  there  was  so  much  difficulty 
the  form  of  the  decree,  and  the  opinions  entertained,  that 
might  have  been  a  sufficient  justification  for  the  appellant 
ig  here  upon  that  matter.     But  the  appellant  has  come  here 
rist  upon  what  is  not  an  honest  and  fair  construction  of  the 
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contract.  He  has  endeavoured  to  fix  on  the  parties  to  this  appeal 
a  construction  of  the  contract  which  he  was  perfectly  aware  was 
not  justified  by  the  circumstances.  I  think  therefore,  on  the 
whole,  that  the  safest  conclusion  to  which  we  can  come  is  not  only 
to  dismiss  this  appeal,  but  to  dismiss  it  with  costs. 

Lord  Brougham.  —  My  Lords,  I  agree  entirely  with  what  my 
noble  and  learned  friend  has  said  as  to  the  impossibility  of  any 
thing  but  an  Act  of  Parliament  altering  any  judgment  of  this 
House  that  has  once  been  pronounced  in  a  cause.  It  is  a  totally 
difierent  thing,  and  is  a  questio  vezata,  how  far  we  may  or  may  not 
disregard  any  one  of  our  own  judgments,  when  applied  to  another 
cause.  When  I  alluded  to  the  injunction  against  the  pro- 
ceedings in  the  Ecclesiastical  *  Court  it  was  with  this  view,  *  72 
which  my  noble  and  learned  friend  has  generally  referred  to, 
namely,  as  leading  to  a  conflict  of  jurisdictions ;  because  whereas 
the  Ecclesiastical  Court  will  not  in  the  slightest  degree  regard  a 
covenant  into  which  a  party  has  entered  not  to  sue  there,  the 
Court  of  Chancery  is  called  on  by  injunction  to  restrain  him  from 
taking  such  a  proceeding.  As  to  damages  on  such  a  covenant, 
that  is  a  totally  different  question  ;  and  I  hope  it  will  not  go  out 
that  any  opinion  has  been  given  either  way  as  to  how  far  damages 
may  be  recovered  at  law  by  trustees  in  a  case  of  this  sort  for 
breach  of  a  covenant  not  to  sue  in  the  Ecclesiastical  Court. 

Orders  affirmed^  with  costs. 
Lords'  Journals,  12  May,  1854. 


RANGER  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 
1854.    May  31 ;  Jane  3,  6,  7,  9,  10,  13,  14,  16,  17. 

William  Ranger,  Appellant. 

The  Gbeat  Westebn  Railway  Company  and  others,  Mespondente. 

Corporation.     Fraud.    Interest  of  Jud^e.     Penalties.     Liquidated 

Damages. 

A  corporation  of  itself  cannot  be  guilty  of  fraad,  bat  where  it  can  only  accom- 
plish the  object  for  which  it  was  formed,  through  the  agency  of  indiyidaalB, 
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.    .     '  ■...LiiJtKtJj.  Ae  corpora^on  lUnib  in  the  same  ntoatioD  witb  respect 
\    ■.  ..JiKt  iM'  it*  ■genta  u  ft  private  peraan  would  have  stood  Lad  fais  agent 
V.    ....4,^u4(KMd  hiiMelf.' 
V      .  .iu>  MIsiMO  a  railwaj  company  and  a  bailding  contractor,  stipulated  that 
^  ■  u>i.uu»  ilMttId  from  time  to  time,  during  the  progress  of  the  works,  be  made 
'I  .iiv  ■.vutpan/  to  the  contractor,  nich  payments  to  be  made  on  ceitificates 
^.•ui;«U  by  the  "  prinnpal  engineer  of  the  compaoj  or  hii  asustant  rcaident 
iw^uM^r.'*    la  case  of  dispute  between  the  contractor  and  the  aanstant  resi- 
tlwBt  eagineer  the  decision  of  "  the  principAl  engineer  of  the  compan}' "  waa 
■'3  to  b«  final;  bot  at  the  completion  of  the  works,  if  the  contractor  "and  tiie 
principal  engineer  differed,  the  differences  between  them  were  to  be  settled 
by  arbitration.     After  differences  had  so  arisen  between  the  contractor  and 
the  company,  it  was  discovered  bj  the  former  that  the  principal  engineer  waa 
a  shareholder  in  tbe  company.     On  a  ImII  to  have  acconnla  taken,  one  of  the 
grounds  for  which  was  this  fact,  then  first  discovered : 
Httd,  that  (no  fraudulent  concealment  being  alleged)  it  formed  no  ground  for 
reUef ;  for  that  bj  contract  the  contractor  had  bound  himself  to  snbmit  to  the 
judgment  of  a  particular  individual,  whose  position  as  principal  engineer  made 
him  interested  for  the  company.     Hie  case  of  Dimes  v.  Tie  Grand  Junction 
Conol  Compani/  (3  a  L.  Cas-  759)  held  not  to  apply. 
A  contractor  undertook  to  do  certain  works  within  a  given  term,  or  to  pa;  cer- 
tain fixed  anms  ;  whether  these  were  penalties  or  nnliquidated  damages  waa 
not  necessarily  the  subject  of  a  bill  in  equity,  but  might  properly  have  been 
decided  in  an  action  at  law.     The  fact  that  a  bond  with  a  penalty  had  been 
given  to  secure  the  payment  of  them  was  itself  strong  evidence  to  show  that 
they  were  liquidated  damages. 
A  contractor  agreed  with  an  incorporated  company  to  do  certain  works,  the  con- 
tract being  under  seal.    In  this  contract  there  was  a  stipulation,  that  if  the 
oompany  should  think  proper  at  any  time  to  make  any  addition  to  the  original 
;»aDy  should  be  at  liberty  to  do  so  on  giving  him  written  iustmc- 
orpose,  signed  by  the  principal  or  assistant  engineer.    A  verbal 
as  afterwards  made  by  the  principal  engineer  for  the  execution  of 
ion  works  allowing  for  a  variance  in  the  prices,  but  stipnlating 
exception  of  that  variance,  all  tbe  provisions  of  the  contract 
idered  as  applicable  to  the  extension  work.     This  work  was 
a  contractor  under  this  airangement ;  — 
lid  not  afterwards  reject  the  terms  of  the  contract,  and  clum 
*or  the  work  as  upon  a  quaMura  mermt,  nor  could  he  ask  in 
ants  to  be  taken  independenUy  of  tbe  contract. 
h  a  railway  company  for  the  execution  of  cert^n  works,  there 
ipowering  the  company,  after  notice,  to  take  possession  of  tbe 
lish  the  wOT^ ;  the  company  acted  on  this  clause :  — 
d  not  furnish  ground  for  a  l»U  in  equity  as  putting  an  end  to 
longh  it  might  be  the  subject  of  an  action  for  damages. 

ick  ft  Canada  Railway  Co,  v.  Conybeare,  S  U.  L.  Cas.  732 ; 

Sootiand  ».  Addie,  Law  Bep.  1  H.  L.  Sc.  145. 
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*  After  the  passing  of  the  Acts  for  making  the  Great  *74 
Western  Railway  from  London  to  Bristol,  the  appellant  en- 
tered into  contracts  with  the  directors  of  the  company  for  execute 
iiig  certain  parts  of  the  work.  The  first  contracts  related  to  the 
Bristol  end  of  the  line,  and  were  called  the  1  B  and  the  2  B  con- 
tract, and  adjoining  to  these  was  afterwards  added  another  work, 
called  the  1  B  extension.  The  second  contract  was  designated  8  L, 
and  related  to  a  portion  of  the  London  division  of  the  line  near 
Reading.  The  appellant  entered  into  an  agreement  ^  by  which  he 
undertook  to  '^  complete  all  the  fences,  drains,  earth-work,  and 
tunnels,  and  the  Avon  Bridge,  and  all  the  works  included  in  this 
contract,  exclusive  of  the  extra  works,  according  to  the  plans  and 
specifications  exhibited  to  me,  and  within  the  period,  and  upon  the 
terms  and  conditions  mentioned  therein,  for  the  sum  of  68,028/. 
10«.  0(2.  And  I  hereby  further  undertake  to  execute  such  other  of 
the  works,  described  in  the  specifications  as  extra  works,  as  may  be 
required,  within  the  period,  and  upon  the  terms  and  conditions 
specified,  at  the  prices  set  forth  in  the  annexed  schedule,  and  at 
which  prices,  also,  any  allowance  for  additions  to  or  diminutions  of 
the  work  referred  to  in  the  first  part  of  this  tender  is  to  be  calcu- 
lated." A  formal  contract,  dated  on  the  19th  March,  1836,  was 
afterwards  executed  between  the  directors  of  the  company  (acting 
as  a  corporate  body)  and  the  appellant.  This  contract  described 
how  the  work  was  to  be  executed,  and  provided  that,  if  not  com- 
menced or  proceeded  with  to  the  satisfaction  of  the  company,  it 
should  be  lawful  for  the  company  to  give  notice  requiring  the  appel- 
lant ''  to  enter  upon  and  commence,  and  regularly  proceed  with 
the  said  works ;  and  in  case  he  shall,  for  seven  days  after 
such  notice  given,  make  default  in  *  commencing  or  regu-  *  75 
larly  proceeding  with  the  said  works,"  the  company  might 
employ  any  other  respectable  workman  by  contract,  or  measure 
and  value,  and  pay  him  out  of  the  money  remaining  due  to  the 
appellant.  That  in  case  the  principal  engineer  for  the  time  being, 
or  his  assistant  resident  engineer,  should  disapprove  of  the  mate- 
rials brought  on  the  ground,  the  appellant  should  be  obliged  to  re- 
move them  and  to  substitute  others.  That  all  such  works  as  were  in 
the  specification  referred  to,  or  described  as  extra  work,  which  the 
principal  or  assistant  resident  engineer  should  in  writing  require 

^  In  all  the  parts  of  the  contract  where  the  exact  words  are  material  to  the 
decision  they  are  given  between  inverted  commas. 
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to  be  executed,  should  be  considered  as  included  in  the  covenants 
in  that  contract,  and  should  be  executed  according  to  its  intent 
'^  within  such  reasonable  period  or  periods  as  the  principal  engineer 
for  the  time  being,  or  his  assistant  resident  engineer,  shall  appoint." 
If  the  company  should  think  fit  to  make  any  alterations,  additions, 
or  omissions,  they  might  be  made  on  notice  given  to  the  appel- 
lant, signed  by  the  principal  engineer,  or  his  resident  assistant  en- 
gineer, and  ^'  the  period  for  finishing  or  completing  all  such  addi- 
tional or  altered  works  shall  be  fixed  by  the  principal  engineer,  or 
his  assistant  resident  engineer,"  and  no  such  alteration,  &c.  should 
violate  the  contract.  "  In  the  event  of  any  dispute  arising  between 
the  appellant  and  the  resident  engineer,  inspector,  or  surveyor  for 
the  time  being,  concerning  any  of  the  matters  aforesaid,  the  appel- 
lant shall  and  will  abide  by,  observe,  perform,  fulfil,  and  keep,  and 
in  all  things  obey,  the  decision  in  writing  of  the  principal  engineer 
for  the  time  being."  Provided  that  if  the  appellant  should  be 
prevented,  or  materially  impeded,  or  delayed  in  proceeding  with  or 
completing  the  works  in  consequence  of  any  acts  done  or  omitted 
to  be  done  by  the  company,  or  any  authorised  engineer  or  agent, 
such  delay  should  not  afiect  the  contract.     Except  that  in  such 

case  the  principal  engineer  should  determine  whether  any 
*  76    and  what  extension  of  time  *  should  be  allowed,  and  whether 

any  and  what  compensation  should  be  allowed  to  the  ap- 
pellant. "  That  the  company  will  pay  63,028Z.  16i.  Oi.  for  the  com- 
pletion of  the  said  earth-works,  tunnels,  permanent  fences,  drains, 
bridge,  masonry,  and  other  works  (exclusive  of  extra  work)."  The 
payments  were  to  begin  at  the  end  of  14  days  after  the  commence- 
ment of  the  work,  and  to  be  made  on  "  four  fifths  of  the  whole  value 
of  the  said  works  which  shall  have  been  then  executed,  such  value  to 
be  estimated  by  the  principal  engineer,  or  his  assistant  resident  en- 
gineer, having  reference  as  well  to  the  prices  set  forth  in  the  schedule 
to  the  tender  as  to  the  entire  cost  of  the  whole  works,  the  execution 
of  such  works  to  be  certified  by  the  principal  engineer,  as  herein- 
after mentioned,  and  so  from  time  to  time  at  the  expiration  of 
every  succeeding  14  days,  Ac."  The  payments  were  to  go  on  thus, 
until  the  one  fifth  retained  should  amount  to  the  sum  of  40002., 
and  within  one  ^month  after  completion,  the  company  was  to  pay 
2000/.,  and  at  the  expiration  of  the  year  pay  the  remaining  2000/., 
with  interest  thereon  at  4  per  cent.  The  extra  works  to  be  paid 
for  according  to  the  schedule  in  the  tender,  certified,  &c.,  as  be- 
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fore,  bj  the  principal  engineer,  and  subject  to  the  same  deductions. 
The  appellant  was  not  to  be  entitled  to  demand  payment  for  works 
completed  until  they  were  certified  by  the  principal  engineer  or  his 
assistant  resident  engineer,  as  being  executed  to  satisfaction,  &q. 
The  principal  or  assistant  resident  was,  ^'  on  notice,"  to  examine 
the  same  without  delay.  ''  During  the  progress  and  until  comple- 
tion of  the  works  hereby  contracted  to  be  done  and  executed,  the 
decision  of  the  principal  engineer  for  the  time  being  of  the  said 
company,  with  respect  to  the  amount,  state,  and  condition  of  the 
work  actually  executed,  and  also  in  respect  to  any  and  every  ques- 
tion that  may  arise  concerning  the  construction  of  the  pres- 
ent contract,  or  the  aforesaid  drawings,  tender,  *  or  specifi-  *  77 
cation,  or  tlie  general  or  particular  description  of  works 
therein  contained,  or  the  nature  of  materials,  or  the  execution  of 
the  works  hereby  contracted  for,  or  any  other  matter  or  thing 
whatsoever  relating  to  the  same,  shall  be  final,  and  without 
appeal.  But  if  any  difference  of  opinion  shall  arise  between 
the  company,  or  the  engineer,  and  the  said  W.  Ranger,  such 
dispute  shall  be  referred  to,  and  finally  settled  and  concluded 
bj  the  arbitration  of  the  said  engineer  on  the  part  of  the  com- 
pany, and  an  engineer  appointed  by  the  said  W.  Ranger  on  his 
part;  and  in  case  of  their  not  being  able  to  agree,  a  third  per- 
son shall  be  named  as  arbitrator  by  such  two  engineers,  the  de- 
cision of  any  arbitrator  so  named  being  final  and  binding  on  both 
parties." 

To  this  contract  a  schedule  was  added.  In  it  the  centre  line 
and  the  boundary  line  of  the  railway,  as  shown  upon  a  plan 
("believed  to  be  correct"),  were  referred  to.  "The  principal 
quantities  of  the  materials  required  to  form  the  embankment  No. 
1,  and  the  stone  for  the  construction  of  the  Avon  Bridge,  and 
other  masonry,  must  be  obtained  from  the  tunnels  and  cuttings  to 
the  eastward  of  the  tunnel  No.  1."  As  soou  as  the  heading 
through  the  first  tunnel  was  completed,  "  and  good  materials  for 
building  the  foundations  and  lower  work  of  the  Avon  Bridge  have 
been  obtained,  the  bridge  must  be  commenced " ;  and,  "  as  the 
works  proceed  along  the  line,  a  greater  choice  of  stone  will  be 
obtained,  from  which  the  engineer  will  select  as  he  may  conceive 
best  adapted  for  the  upper  works  of  the  said  bridge,  and  other 
masonry."  In  the  "  description  of  the  works  included  in  the  con- 
tract "  the  making  of  a  retaining  wall  was  stated  to  be  part  of  the 
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extra  work,  and  was  particularly  specified ;  the  tunnel,  in  cross 
section  Xo.  1,  drawing  9,  was  mentioned,  and  it  was  said  "  the 
sides  of  the  tunnel,  which  are  supposed  to  be  in  sandstone, 
•  78    •  must  be  neatly  trimmed  and  dressed  ;  any  hollow,  formed 
of  careless  working,  must  be  filled  up  with  rubble  masonry, 
well  bonded  into  the  natural  rock."    Shafts  were  to  be  sunk,  and 
the  walling  them  round,  to  secure  tliem,  with  masonry,  was  pro- 
vided for.     The  time  for  commencing  and  completing  the  contract 
was  fixed,  penalties  for  non-performance  within  the  time  agreed  to, 
and  the  contractor,  if  he  finished  the  whole  work  within  the  stipu- 
lated time,  was  to  be  allowed  150?.  a  week,  for  each  week,  till  that 
time  should  have  run  out.     Among  the  "  general  stipulations  " 
were  the  following :  "  The  contractor  must  satisfy  himself  of  the 
nature  of  the  soil,  of  the  general  form  of  the  surface  of  the 
ground,  of  the  quantity  of  materials  required  for  forming  the 
embankment,  and  all  matters  which  can  in  any  way  influence  his 
contract ;  and   no  information   upon  any  such   matters,  derived 
from  the  drawings  or  specification,  or  from  the  engineer,  or  his 
assistants,  will  in  any  way  relieve  the  contractor  from  all  risks, 
or  from  fulfilling  all  tlie  terms  of  this  his  contract."  .... 
"  If  at  any  time  the  company  shall  find  it  necessary  to  take 
the  work  entirely,  or  in  part,  out  of  the  hands  of  the  contractor, 
or  put  on  additional  workmen,  or  to  supply  additional  materials 
to  expedite  the  work,  or  to  enforce  its  proper  execution,  the  com- 
pany shall  have  full  power  to  take  possession  of  the  whole  or  such 
parts  of  the  materials,  tools,  or  implements,  used  by  the  con- 
'   r,  which  the  company's  en^neer  may  consider  requisite  for 
ng  on  the  work."    The  arrangement  for  the  1  B  extension 
lade  by  parol,  between  the  principal  engineer  and  the  appel- 
m  the  understanding  that  it  was  to  bo  subject  to  the  stipula- 
of  the  previous  contracts.     The  contract  8  L  was  substan- 
the  same  as  the  others. 

Disputes  arose  between  the  appellant  and  the  company ; 
*  the  appellant  was  pressed  for  money,  and  executed  a  mort- 
gage of  the  works  to  the  company  and  certain  other  persons, 
pect  of  money  advanced  ta  him  by  the  company,  although,  as 
itended,  he  ought  to  have  received  that  money  as  payment 
)rk  done,  had  the  certificates  been  granted  in  due  time,  and 
roper  sums.  The  appellant  continued,  however,  to  go  on 
the  works  ;  but,  finally,  the  respondents  gave  the  required 
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notices,  and  took  possession  of  the  works  under  the  stipulations  in 
the  contracts,  and  finished  the  works. 

In  July,  1838,  the  appellant  filed  his  bill  against  the  company 
and  others,  and  then  a  supplemental  bill,  and  a  second  supple- 
mental bill.^  He  charged  that,  by  the  fraud  of  the  directors,  he 
had  been  deceived  as  to  the  nature  of  the  soil  he  should  have  to 
cut  mto  or  through  ;  that  he  was  induced  to  believe  it  was  sand- 
stone, whereas,  in  truth,  it  was  dun  stone,  or  pennant,  or  han- 
bam  stone,  all  being  much  harder,  and  more  difficult  to  work  than 
sandstone ;  that  the  certificates  for  his  work,  as  it  proceeded,  had 
not  been  duly  allowed ;  that  he  had  been  delayed,  by  the  acts  of 
the  respondents,  in  the  execution  of  his  work,  and  that  masonry 
work  of  a  very  expensive  description  had  been  calculated  as  ordi- 
nary work. 

The  respondents  put  in  their  answers  to  these  several  bills,  and 
the  cause  came  on  before  the  Vice-Chancellor  of  England,  who, 
by  a  decree,  dated  18  July,  1844,^  declared  that  the  1  B  extension 
must  be  considered  as  included  in  the  1  6  contract,  and  it  was 
referred  to  the  Master  to  take  an  account  according  to  the  con- 
tracts, having  regard  to  the  sums  advanced  on  mortgage  or  other- 
wise, by  the  respondents,  and  the  Master  was  to  inquire  as 
to  the  sort  of  work.done,  and  whether  there  was  any  *  thing  *  80 
doe  to  the  appellant  for  underpayment,  and  what  there  was 
due  from  him  for  non-performance  of  the  work  within  the  specified 
time ;  and  after  certain  usual  directions,  it  was,  except  as  to  the 
accounts  and  inquiries  thereby  directed,  ordered  that  the  appel- 
lant's bill  should  be  dismissed  with  costs. 

The  appellant  appealed  against  this  decree,  as  granting  him  in- 
sufficient relief,  and  the  respondents  presented  a  cross  appeal,  on 
the  ground  that  the  Vice-Chancellor  ought  to  have  dismissed  the 
bills  with  costs.  The  appeals  were  heard  by  Lord  Chancellor 
Cottenham  in  1847,  but  no  judgment  was  pronounced.  They 
now  come  on  again  for  argument. 

Sir  F.  Kelly  and  Mr.  Twelh  for  the  appellants.  —  The  decree 
in  the  Court  below  was  wrong  in  treating  the  contracts  as  still 
existing,  and  as  forming  the  standard  by  which  the  accounts  were 

*  On  the  queation  of  the  practice  of  filing  supplemental  bills,  see  this  case  in 
13  Sim.  368. 
'  1  Bailway  Cases,  1,  8  Bui  way  Cases,  298. 

[61] 


*80  CASES  IN  THE  HOUSE  OF  LORDS. 

to  be  calculated.  The  contracts  were  at  an  end.  As  to  the  8  L 
contract,  it  related  to  a  line  altogether  different  from  that  on 
which  the  work  was  actually  performed.  As  to  the  6  contracts, 
there  was  deception  practised  with  regard  to  the  soil  in  which  the 
works  were  to  be  performed.  Trial  pits  existed,  but  they  did  not 
fairly  show  the  nature  of  the  soil,  and  the  appellant  himself  had 
no  means  of  ascertaining  whether  the  produce  taken  from  these 
pits  truly  represented  the  soil,  or  had  been  dug  deep  enough  for 
that  purpose,  since  the  pits  were  partly  filled  with  water  when  he 
saw  them.  The  contract  price  for  the  work  had  been  stipulated 
for  on  the  ground  that  the  soil  was  sandstone.  In  truth,  it  was 
composed  of  a  much  harder  material,  known  as  hanham  stone, 
and  the  appellant  was  entitled  to  be  paid,  not  according  to  the 
prices  stated  in  the  contract  thus  fraudulently  obtained  from 
him,  but  according  to  the  real  value  of  the  labour  he  had  per- 
formed. 
*  81  *  The  performance  of  the  contracts  within  the  stipulated 
time  was  rendered  impossible  here  by  the  alterations  and 
substitutions  introduced  by  the  engineer  into  the  original  work, 
by  neglect  to  fix  the  time  for  performing  it  and  delay  in  giving 
him  possession  of  the  land.  No  penalties,  therefore,  can  be  en- 
forced against  the  appellant,  for  the  default  did  not  originate  with 
him,  Holme  v.  Chippy}  Besides,  the  certificates  not  being  duly 
given,  and  the  money  due  for  work  actually  performed  not  being 
paid  in  due  time,  the  appellant  was  thereby  disabled  from  proceed- 
ing as  he  would  otherwise  have  done.  All  these  things  were  con- 
ditions precedent,  Dallman  v.  King  ;  ^  and  the  delay  being,  in  these 
respects,  occasioned  by  the  respondents  themselves,  they  cannot 
set  up  any  claim  for  penalties.  The  decree,  though  recognising 
the  fact  that  these  payments  were  not  punctually  made,  has  yet 
treated  the  appellant  as  liable  to  penalties.  In  that  respect  it  can- 
not be  sustained. 

The  works  of  1  B  extension  ought  not  to  have  been  treated  as 
executed  under  the  written  contract.  The  respondents  did  not 
enter  into  any  contract  as  to  them.  A  corporation  can  only  con- 
tract under  seal,  Mayor  of  Ludlow  v.  Charlton.^  But  still  the 
work  done  was  done  under  the  direction  of  the  respondent's 
authorised  agents,  and  has  been  adopted  by  the  respondent,  and 

»  8  M.  &  W.  887.  »  6  M.  &  W.  816. 

•  4  Bing.  N.  C.  105,  5  Scott,  882. 

[62] 


BANGKB  V.  GREAT  WESTERN  RAILWAY  COMPANY.  *81 

for  such  work  an  action  may  be  maintained,  though  no  contract 
has  been  formally  made,  Clarke  v.  Imperial  Q-as  Light  Company;'^ 
Beverley  v.  The  Lincoln  Gas  Light  Company ;^  Clarke  v.  The 
Guardians  of  the  Cuekfield  Union^  where  all  the  previous  cases 
were  reviewed.  The  directors  here  gave  authority  to  the 
engineer,  and  *  the  work  having  been  executed  by  the  appel-  *  82 
lant,  and  having  been  adopted  by  the  directors,  it  forms  a 
proper  item  in  the  accounts  to  be  taken  by  the  Master ;  but  its 
value  must  not  be  calculated  under  the  contract. 

It  is  clear  that  the  stipulation  respecting  the  decision  of  Mr. 
Brunei  being  final  cannot  be  enforced.  He  was  a  shareholder  in 
the  company  ;  he  was,  therefore,  interested  in  it.  He  was  there- 
by disabled  from  being  a  judge  in  any  matter  in  which  the  com- 
pany bad  an  interest.  His  decision  was  invalid,  though  there  was 
not  proof  that  he  had  acted  partially:  The  Queeny.  The  Cheltenham 
Cammiieioners ;  *  Limes  v.  Proprietors  of  the  Grand  Junction 
Canal.^  The  fact  that  Mr.  Brunei  was  an  interested  party  was 
known  to  the  respondents,  but  was  unknown  to  the  appellant. 
The  non-conmiunication  of  that  fact  to  the  appellant  was  a  fraud 
upon  him,  and  vitiates  the  stipulation  as  to  his  submitting  to  the 
final  decision  of  such  an  interested  arbitrator,  improperly  imposed 
on  him  as  an  impartial  judge. 

The  Solicitor- General  QSir  It.  BethelT)  and  Mr.  Stevens  for  the 
respondents.  — The  bills  ought  to  have  been  dismissed.  In  grant- 
ing any  part  of  their  prayer  the  decree  was  wrong.  The  whole  of 
the  relief  sought  by  these  bills  really  depends  on  the  right  of  the 
appellant  to  strike  out  certain  portions  of  the  contract,  on  the 
ground  that  he  had,  by  fraud,  been  induced  to  enter  into  them. 
If  he  cannot  establish  the  alleged  fraud  his  claim  to  relief  is  gone. 
In  truth  he  seeks  to  set  aside  part  of  the  contract,  but  to  have  his 
remedy  on  the  other  part  of  the  same  contract.  That  cannot  be 
done.  In  Myddleton  v.  Lord  Kenyon^  which  is  the  only  case 
that  resembles  the  present,  a  bill  was  filed  for  the  purpose 
of  *  setting  aside  a  family  agreement,  which  was  made  be-    *  83 

>  4  B.  &  Ad.  815.  *  6  A.  &  R  829. 

'  21  Law  J.,  N.  S.,  Q.  B.,  349.    See  also  Lowe  o.  London  and  Northwestern 
Railway  Company,  Id.  361. 
*  1  Q.  B.  467.  •  2  Ves.  Jun.  391. 

»  3  H.  L.  Cas.  759. 
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tween  a  father  and  son ;  it  was  sought  to  annul  part  of  that 
agreement  on  the  ground  of  an  alleged  fraud.  Lord  Bosslju  held 
that  a  deed  could  not  be  set  aside  partially  for  fraud ;  and  ia 
Giascott  v.  Lang^  Lord  Cottenham  decreed,  that  where  a  bill 
made  a  case  of  fraud,  and,  at  the  hearing,  the  fraud  was  not 
established,  the  Court  would  not  allow  the  bill  to  be  used  for  a 
secondary  or  subordinate  purpose,  but  would  dismiss  it,  the  prin- 
ciple of  equity  being,  that  if  you  ask  for  relief  against  the  contract 
on  the  ground  of  fraud,  you  cannot,  at  the  same  time,  ask  for 
relief  under  the  contract.  But  the  pretence  of  fraud  here  is  an 
after-thought ;  for  the  prayer  of  the  original  bill  was,  that  the 
respondents  might  be  decreed  to  elect  whether  they  would  permit 
the  appellant  to  complete  the  work  or  to  discharge  him  from  the 
further  performance  thereof.  The  three  bills  contradict  each 
other  in  their  statements  and  in  their  prayer.  The  third  supple- 
mental bill  ought  at  all  events  to  be  dismissed,  MiUigan  t. 
Mitchdl?  The  decree  here  is  wrong,  because,  reciting  that  the 
relief  asked  is  only  on  the  footing  of  the  contract,  it  yet  gives  relief 
independent  of  the  contract.  The  company  did  not  break  the  con- 
tract by  taking  possession,  and,  therefore,  the  appellant  has  no 
right  to  ask  for  an  account  on  the  footing  of  measure  and  value. 
There  is  no  part  of  the  decree  not  appealed  against  which  can  be 
made  to  harmonize  with  the  prayer  of  the  bill. 

As  to  the  trial  pits,  there  is  no  averment  that  they  were  made 
for  the  purpose  of  deceiving ;  that  is  left  to  be  inferred,  but  that 
is  not  sufficient.  The  evidence  shows  that  they  were  sunk  for  quite 
another  purpose,  and  the  schedule  expressly  requires  the  con- 
*  84  tractor  to  examine  for  himself,  *  and  declares  that  he  is  not 
to  rely  on  information  obtained  from  the  company's  agents. 
Besides  which,  the  schedule  called  his  attention  to  the  fact  that  the 
soil  was  of  the  hardest  kind  of  sandstone,  for  it  provides  for  the 
making  of  the  Avon  Bridge,  and  other  masonry,  from  the  materials 
to  be  got  out  of  the  cuttings  and  the  excavations.  So  that  there 
is  no  pretence  for  the  charge  of  fraud. 

The  next  alleged  ground  of  fraud  is,  that  the  principal  engineer 
who  was  to  decide  on  any  questions  in  dispute,  during  the  progress 
of  the  work,  was,  without  the  knowledge  of  the  appellant,  a  party 
interested  as  a  shareholder  in  the  company.    That  is  no  ground 

>  2  Phillips,  810.     See  Curson  v.  Belworthy,  8  H.  L.  Cas.  742. 
*  1  Mylne  k  C.  433.    But  see  Waiford  v.  Pemberton,  18  Sim.  441. 
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for  impeaching  the  contract.  Tlie  cases  of  clauses  for  appoint- 
ing arbitrators  have  nothing  to  do  with  the  present.  Whatever 
power  was  exercised  by  Brunei,  was  so  exercised  in  virtue  of  a 
specific  stipulation  in  a  contract.  The  principal  engineer  of  the 
company  was  expressly  designated,  and  Mr.  Brunei  was  named 
as  the  person  holding  that  office.  If  there  was  any  desire  to 
keep  him  free  from  any  interest  as  a  shareholder,  the  inquiry 
ought  to  have  been  made,  for  every  one  must  have  supposed  that 
the  principal  engineer  of  such  a  company  would  have  some  shares 
in  it. 

[The  Lord  Chancellor.  —  If  Brunei  was  disqualified  because 
he  was  a  shareholder,  it  would  follow  that  the  company  could 
not  appoint  a  shareholder  to  be  the  principal  engineer.  Lord 
Brougham.  —  At  least  not  without  due  notice  to  the  con- 
tractor.] 

But  beyond  this,  it  is  plain  that  his  interest  as  engineer  would 
far  exceed  that  of  his  interest  as  a  shareholder,  and  he  was  em- 
phatically described  as  '^  principal  engineer  "  ;  so  that  the  fact 
of  his  being  interested  was  actually  declared  on  the  face  of  the 
instrument,  and  he  was  accepted  as  the  judge  during  the  progress 
of  the  works,  being  known  at  the  time  to  bear  that  particular 
character. 

*Sir  F.  Kelly  replied.  —  The  respondents  here,  after  re-  *  85 
ceiving  great  benefit  from  the  works  of  the  appellant,  no  part 
of  which  has  ever  been  pretended  to  be  badly  executed,  seek,  by 
possessing  themselves  of  the  works  and  completing  them,  to  relieve 
themselves  from  the  liability  to  account  and  pay  for  that  which  he 
has  done.  The  complaints  as  to  delay  cannot  be  supported  ;  they 
were  occasioned  by  the  acts  of  the  respondents  or  their  engineer. 
The  appellant  was  thus  put  under  circumstances  of  difficulty,  and 
those  who  occasioned  the  difficulty  are  alone  responsible  for  the 
delay  it  created ;  Holme  v.  Chippy'^  is  precisely  in  point.  The  fact 
that  Brunei  was  a  shareholder  was  unknown  to  the  appellant  at  the 
time  he  entered  into  the  contract,  and  he  never  received  notice  of 
that  fact ;  Brunei  is,  therefore,  disqualified  to  act  as  a  judge  be- 
tween the  appellant  and  the  respondents,  and  the  latter  cannot 
justify  any  thing  they  have  done  as  done  by  and  under  Brunei's 
advice  or  direction.     The  respondents  were  bound  to  give  the 

*  8  M.  &  W.  887. 
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appellant  every  facility  to  know  the  real  state  of  the  soil  he  had  to 
work  in,  and  though  the  pits  might  not  have  been  made  on  purpose 
to  deceive,  if  they  did  deceive  the  appellant,  the  result  is  the  same. 
A  legal,  though  not  a  moral,  fraud  has  been  committed,  and  the 
respondents  cannot  take  advantage  of  it.  Dobell  v.  Stevens  ^  lays 
down  the  true  rule  on  this  point.  This  is  not  a  bill  exclusively 
charging  fraud,  but  claiming  that  accounts  shall  be  properly 
taken;  and  m  respect  of  one  or  two  parts  of  the  transaction, 
fraud  is  charged  as  a  reason  why  the  appellant  should  not  be 
bound  by  the  literal  contract,  but  should  be  allowed  to  enter  into 
the  accounts;  Myddkton  v.  Lord  Kenyan^  is  therefore  in- 
*  86  applicable.  The  engineer  *  had  the  power  to  order  altera- 
tions ;  it  was  expressly  his  duty  to  fix  the  time  within  which 
they  should  be  done.  He  did  not  perform  that  duty,  and  the 
appellant  was  not  bound  to  ask  him  to  perform  it,  nor  can  the 
appellant  be  now  held  liable  for  the  consequences. 

The  Lord  Chancellor  having  stated  the  substance  of  the  bills 
and  answer,  and  the  two  appeals,  said :  Before  I  proceed  to  call 
your  Lordships'  attention  to  the  grounds  on  which  the  appellant 
rests  his  title  to  relief,  and  to  consider  how  far  that  title  is  well 
founded,  it  is  necessary  shortly  to  advert  to  the  terms  of  the  con- 
tracts, which  are  all  nearly  alike.  —  [His  Lordship  first  stated  the 
1  B  iEind  2  B  contracts.] 

The  first  ground  on  which  the  appellant  rests  his  title  to  relief 
is,  that  he  was  induced  to  enter  into  the  contract  1  B  by  the  fraud 
of  the  company  ;  that  the  time  within  which  he  agreed  to  do  the 
works  was  far  less  than  what  he  would  have  required  if  he  had 
known  the  real  nature  of  the  soil  through  which  tlie  tunnels  were 
to  be  made ;  but  that  on  this  point  he  had  been  misled  by  the 
fraudulent  contrivance  of  the  respondents. 

The  question  on  this  part  of  the  case  is  one  of  fact :  Is  it  estab- 
lished that  any  imposition  was  practised  on  the  appellant  to  induce 
him  to  enter  into  the  contract?  for  if  there  was,  he  is  clearly 
entitled  to  relief,  though  whether  precisely  that  which  he  asks  for, 
is  another  question.  Strictly  speaking,  a  corporation  cannot  itself 
be  guilty  of  fraud.  But  where  a  corporation  is  formed  for  the 
purpose  of  carrying  on  a  trading  or  other  speculation  for  profit, 
such  as  forming  a  railway,  these  objects  can  only  be  accomplished 

*  8  B.  &  C.  623.  *  2  Yes.  Jun.  891. 
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ihroagh  the  agency  of  individuals ;  and  there  can  be  no  doubt  that 
if  the  agents  employed  conduct  themselves  fraudulently,  so 
that  if  they  had  been  acting  ♦  for  private  employers,  the  per-   *  87 
sons  for  whom  they  were  acting  would  have  been  affected  by 
Iheir  fraud,  the  same  principles  must  prevail  where  the  principal 
under  whom  the  agent  acts  is  a  corporation. 

The  question,  therefore,  on  this  part  of  the  case  is,  whether  the 
directors,  or  the  engineers,  or  agents,  whom  they  employed,  were 
guilty  of  the  fraudulent  misrepresentations  alleged  by  the  bill.  I 
am  clearly  of  opinion  that  no  such  case  is  made  out.  —  [His  Lord- 
ship here  very  minutely  examined  the  evidence  on  this  point.] 

I  cannot  attribute  to  the  respondents  the  fraudulent  intention 
imputed  to  them,  an  intention  as  absurd  as  it  would  have  been 
fraudulent,  of  meaning  to  mislead  those  who  should  apply  to  make 
tenders  for  the  work,  when  they  must  have  felt  that  the  success  of 
such  a  fraud  was  entirely  dependent  upon  the  very  improbable 
chance  that  those  who  should  be  attracted  by  the  notices  would 
omit  to  make  inquiry  into  the  nature  of  the  soil  they  would  have 
to  excavate.  The  work  was  not  one  of  a  trifling  nature.  One  of 
tiie  persons  who  made  a  tender  demanded  above  100,000Z. — 
[His  Lordship  here  again  examined  the  evidence  as  to  the  dif- 
ferent sorts  of  stone.] 

To  all  these  considerations  must  be  added,  that  the  appellant 
did  not,  so  far  as  there  is  any  evidence  on  the  subject,  make  any 
remonstrance  as  to  this  supposed  deception  or  mistake  during  the 
progress  of  the  works,  nor  until  after  the  relation  between  the 
parties  had  been  entirely  determined.  On  these  grounds,  I  have 
come,  without  hesitation,  to  the  conclusion  that  the  appellant  has 
failed  to  establish  any  title  to  relief  on  this  head  of  fraud. 

The  next  ground  on  which  he  rests  his  title  to  relief  is,  that  Mr. 
Brunei,  the  principal  engineer  of  the  company,  on  whose  decision 
many  matters  were,  by  the  terms  of  the  contract,  made  to  de- 
pend, was  incapacitated  from  acting  *  in  the  discharge  of  the  *  88 
duties  imposed  on  him,  by  reason  of  his  being  himself  a  share- 
holder in  the  company.  —  [His  Lordship  here  read  that  part  of  the 
contract.] 

It  is  not  necessary  to  state  the  duties  of  the  engineer  in  detail : 
he  was,  in  truth,  made  the  absolute  judge,  during  the  progress  of 
the  works,  of  the  mode  in  which  the  appellant  was  discharging  his 
duties;   he  was  to  decide  how  much  of  the  contract  price  of 
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•  • 

63,0282.  from  time  to  time  had  become  payable,  and  how  much 
was  due  for  extra  works ;  and  from  bis  decision,  so  far,  there  was 
no  appeal.  After  all  the  works  should  have  been  completed,  the 
appellant  might  call  in  a  referee  of  his  own  as  to  any  question  as 
to  the  amount  (if  any)  then  due  beyond  what  had  been  certified. 

The  contention  now  made  by  the  appellant  is,  that  the  duties 
thus  confided  to  the  principal  engineer  were  of  a  judicial  nature ; 
that  Mr.  Brunei  was  the  principal  engineer  by  whom  these  duties 
were  to  be  performed,  and  that  he  was  himself  a  shareholder  in 
the  company ;  that  he  was  thus  made  a  judge,  or  arbitrator,  in 
what  was,  in  efiTect,  his  own  cause.  That  until  the  month  of  July, 
1838,  the  appellant  was  unaware  of  the  fact  of  Mr.  Brunei  having 
any  interest  in  the  company,  except  as  the  engineer,  and  so  ought 
not  to  be  bound  by  any  of  his  decisions. 

This  branch  of  the  appellant's  argument  rests  on  the  principle 
decided  in  this  House,  in  the  case  of  Dimes  v.  Proprietors  of  the 
Cfrand  Junction  Canal^  in  which  your  Lordship  agreed  with  the 
able  opinion  delivered  by  the  learned  Judges,  through  Mr.  Baron 
Parke,  that  the  decision  of  a  judge  made  in  a  cause  in  which  he 
has  an  interest,  is  voidable,  unless  in  cases  of  necessity,  as  where 
an  action  was  brought  against  all  the  Judges  of  the  Court  of  Com- 
mon Pleas,  on  a  matter  on  which  they  had  exclusive  juris* 
*  89  diction.  *  But  the  question  is  whether  it  governs  the  present 
case.  I  think  the  principle  has  no  application  here;  a 
judge  ought  to  be,  and  is  supposed  to  be,  indifierent  between  the 
parties.  He  has,  or  is  supposed  to  have,  n6  bias  inducing  him  to 
lean  to  the  one  side  rather  than  to  the  other.  In  ordinary  cases  it 
is  a  just  ground  of  exception  to  a  judge  that  he  is  not  indifiTerent, 
and  the  fact  that  he  is  himself  a  party,  or  interested  as  a  party, 
affords  the  strongest  proof  that  he  cannot  be  indifferent.  But 
here  the  whole  tenor  of  the  contract  shows  it  was  never  intended 
that  the  engineer  should  be  indifferent  between  the  parties. 

When  it  is  stipulated  that  certain  questions  shall  be  decided  by 
the  engineer  appointed  by  the  company,  this  is,  in  iact,  a  stipula- 
tion that  they  shall  be  decided  by  the  company.  It  is  obvious  that 
there  never  was  any  intention  of  leaving  to  third  persons  the 
decision  of  questions  arising  during  the  progress  of  the  works. 
The  company  reserved  the  decision  to  itself,  acting  however,  as 
from  the  nature  of  things  it  must  act,  by  an  agent,  and  that  agent 

»  3  H.  L.  Cas.  769. 
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was,  for  this  purpose,  the  engineer.  His  decisions  were,  in  fact, 
those  of  the  company.  The  contract  did  not  hold  out,  or  pretend 
to  hold  out,  to  the  appellant,  that  he  was  to  look  to  the  engineer 
in  any  other  character  than  as  the  impersonation  of  the  company : 
in  fact,  the  contract  treats  his  acts  and  the  acts  of  the  company, 
for  many  purposes,  as  equivalent,  or  rather  identical.  I  am  there- 
fore of  opinion  that  the  principle  on  which  the  doctrine  as  to  a 
judge  rests,  wholly  fails  in  its  application  to  this  case.  The  com- 
pany's engineer  was  not  intended  to  be  an  impartial  judge,  but 
the  organ  of  one  of  the  contracting  parties.  The  respondents 
stipulated  that  their  engineer  for  the  time  being,  whoever  he 
might  be,  should  be  the  person  to  decide  disputes  pending  the 
progress  of  the  works,  and  the  appellant,  by  assenting  to 
that  stipulation,  put  it  out  of  his  power  to  *  object  on  the  *  90 
ground  of  what  has  been  called  the  unindifferency  of  the 
person  by  whose  decision  he  agreed  to  be  bound.  It  is  to  be 
observed  that  the  person  to  decide  was  not  a  particular  individual 
in  whom,  notwithstanding  his  relation  to  the  respondents,  the  con- 
tractor might  have  so  much  confidence  as  to  agree  to  be  bound  by 
his  award,  but  any  one  whom,  from  time  to  time,  the  respondents 
might  choose  to  select  as  chief  engineer.  The  appellant  alleges 
that  he  did  not  know  the  fact  that  Mr.  Brunei  was  a  shareholder 
until  more  than  two  years  after  the  works  had  been  begun.  But 
he  must  have  known  that  the  respondents  had  it  in  their  power  to 
appoint  another  engineer  in  Mr.  Brunei's  place,  who  might  hold 
shares,  or  that  Mr.  Brunei  himself  might  purchase  shares.  With- 
out the  intervention  of  the  engineer,  the  contract  was,  as  it  were, 
paralyzed ;  nothing  could  be  done  under  it.  And  it  surely  can 
hardly  be  argued  that  a  person  appointed  engineer  could,  by  pur- 
chasing shares,  render  the  contract  practically  inoperative.  His 
Honour  the  yice-Ghancellor  of  England,  when  this  case  was  before 
him,  treated  it  as  matter  of  notoriety  that  engineers  employed  in 
forming  the  line  of  an  intended  railway  were  almost  universally 
holders  of  shares.  Without  going  that  length,  it  may  be  safely 
affirmed  that  there  is  nothing  to  prevent  them  from  purchasing 
shares.  This  must  have  been  known  to  the  appellant,  and  unless, 
therefore,  he  can  read  the  word  ^'  engineer "  in  the  contract,  as 
meaning,  by  necessary  implication,  ."  an  engineer  not  holding 
shares  in  the  intended  company,"  or  can  import  into  the  contract 
an  agreement  on  the  part  of  the  respondents,  that  no  person  hold- 
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ing  shares  should  ever  be  appointed  to  fill,  or  should  continue  to 
fill,  the  character  of  engineer,  he  must  be  bound  by  the  terms  of 
his  own  agreement.    According  to  that  agreement,  he  bound  him- 
self, on  certain  points,  to  abide  by  the  decision  of  the 

*  91    *  engineer :  he  knew  that  such  engineer  might  be  or  become 

a  shareholder.  If  he  meant  that  in  such  a  case  the  author- 
ity of  the  engineer  should  not  be  exercised,  he  ought  to  have  pro- 
vided for  such  a  contingency.  He  has  not  done  so,  and  has 
therefore  no  just  ground  of  complaint. 

This,  therefore,  brings  us  to  the  question  whether,  independently 
of  these  two  special  heads  of  fraud,  the  appellant  has  shown  a 
title  to  relief.  His  object  is  to  obtain  payment  for  work  done  by 
him  for  the  respondents,  under  the  several  contracts  to  which  I 
have  already  referred.  Now,  primd  fade,  this  payment  ought  to 
be  sought  not  through  the  medium  of  a  suit  in  equity,  but  of  aa 
action  at  law.  The  right  of  the  appellant  is  strictly  a  legal  right ; 
the  obligation  of  the  company  is  a  mere  legal  obligation.  The 
question  therefore  is,  whether  there  is  any  thing  to  transfer  in  this 
case  the  jurisdiction  from  a  Court  of  law  to  a  Court  of  equity ; 
whetlier  the  nature  of  the  works  to  be  executed,  or  the  conduct  of 
the  parties,  during  their  progress,  has  given  to  the  appellant  any 
equitable  right,  has  conferred  on  him  a  right  to  sue  in  equity  in- 
stead of  at  law,  which,  in  the  case  of  an  ordinary  contract  to  do 
work  for  another,  would  not  have  existed. 

In  considering  this  question,  I  will,  in  the  first  instance,  confine 
the  inquiry  to  the  first  contract,  that  designated  as  the  contract 
1  B.  What  then  were  the  appellant's  rights  under  that  con- 
tract ?  —  [His  Lordship  here  repeated  all  the  stipulations  as 
to  certificates,  deductions,  and  payments,  and  as  to  penalties  for 
delay.] 

This,  then,  being  the  right  of  the  appellant,  the  case  he  makes 

by  his  bill  is,  that  from  the  very  outset  the  sums  certified  were 

greatly  below  what  they  ought  to  have  been ;  that  this  kept  him 

very  deficient  in  funds,  and  so  that  he  was  unable  to  prosecute  the 

works  with  the  same  vigour  with  which  he  might  have  pro- 

*  92    ceeded  if  he  had  not  been  *  thus  unduly  straitened  for  want 

of  money.  In  these  circumstances  he  contends,  that  he  is 
entitled  to  have  an  account  taken  of  the  work  actually  done,  ac- 
cording to  what  the  certificates  ought  to  have  been;  tliat  the 
respondents  are  not  at  liberty  to  insist  on  any  penalties  for  the 
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failure  in  completing  the  different  portions  of  the  works  at  the  stip- 
ulated times ;  and  moreover  that  they  were  not  at  liberty  to  seize 
and  take  possession  of  the  plant,  as  forfeited  by  reason  of  undue 
delay  iu  prosecuting  the  works.  —  [His  Lordship  here  went  through 
the  evidence  on  those  points.] 

It  does  not  appear  to  me  to  be  necessary  to  institute  any  minute 
inquiry  as  to  how  far  the  calculations  of  Mr.  Brunei  were  accu- 
rate. I  think  it  is  quite  enough  if  they  were  made  band  fide^  and 
with  the  intention  of  acting  according  to  the  exigency  of  the  terms 
of  the  contract.  The  respondents  expressly  stipulated  that  during 
the  progress  of  the  works  the  decision  of  their  engineer  as  to  the 
value  of  the  work  from  time  to  time  executed  should  be  final.  If 
the  appellant  thought  this  a  harsh  or  oppressive  clause,  he  ought  not 
to  have  agreed  to  it.  It  does  not,  however,  seem  to  me  to  have  been 
unreasonable.  In  the  absence  of  express  stipulations,  a  person 
contracting  to  do  any  work  for  another  is  not  entitled  to  demand 
pajrment  till  die  whole  has  been  completed.  The  nature  and 
extent  of  such  a  work  as  that  which  the  appellant  was  to  perform 
might  well  induce  a  modification  of  what,  in  the  absence  of  ex- 
press contract,  would  have  been  the  rights  of  the  parties.  But 
at  the  same  time  the  respondents  might  reasonably  feel  that  the 
extent  to  which  any  claim  for  payment,  during  the  progress  of  the 
works,  should  be  conferred  on  the  contractor  must  be  left  in  a 
great  measure  to  themselves.  It  would  never  do  for  persons  in 
the  situation  of  these  respondents,  to  put  themselves  in  a  position 
in  which  a  question  might  be  raised  with  them  adversely 
every  fortnight,  *  as  to  the  extent  of  their  intermediate  lia-  *  93 
bility  to  their  contractors. 

If,  indeed,  there  was  any  thing  like  fraud  or  unfairness  in  the 
case,  different  considerations  might  arise  ;  ^  but  the  evidence  wholly 
fails  to  establish  any  thing  of  the  sort ;  I  can  discover  no  trace  of 
any  desire  not  to  certify  fully  and  fairly  the  amount  due.  It  may 
be  that  in  some  instances  the  certificate  ought  to  have  been  for  a 
higher  sum  than  that  for  which  it  was  actually  given,  though  no 
specific  instance  of  the  sort  has  been  shown  to  my  satisfaction. 
The  learned  counsel  for  the  appellant  pointed  out  what  they  con- 
ceived to  be  unfairness  in  the  allowances,  but  on  consideration  I 
am  of  opinion  that  they  were  made  fairly,  and  sometimes  even 
favourably  for  the  appellant. , 

>  See  Western  Bank  of  Scotland  v.  Addie,  Law  Bep.  1  H.  L.  Sc.  167. 
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Supposing,  then,  that  the  certificates  were  such  as  the  respon- 
dents were  bound  to  furnish,  the  next  question  is,  whether  in  paying 
to  the  appellant  the  amounts  bo  from  time  to  time  certified,  the  re- 
spondents were  entitled  to  deduct  the  amounts  due,  or  claimed  to 
be  due,  for  penalties.  Such  deductions  were  made  on  two  occa- 
sions :  first,  on  the  certificate  given  on  the  12th  November,  1836, 
when  the  headings  through  the  tunnels  were  completed  ;  and,  sec- 
ondly, on  the  3d  of  July,  1837. 

On  the  first  of  those  occasions,  a  sum  of  200/.  was  deducted, 
being  fire  penalties  alleged  to  be  due  for  delay  in  completing  the 
headways  through  tunnels,  Nos.  1  and  3,  at  the  specified  time. 
And  on  the  second  oocasioo  a  deduction  of  20/.  was  made  as  a 
penalty  for  delay  in  the  works  at  the  Avon  Bridge.  These  penal- 
ties had  certainly,  according  to  the  express  language  of  the  deed, 
been  incurred ;  and  therefore  the  point  for  decision  is,  whether 
there  was  any  thing,  either  in  the  nature  of  the  penalty,  or  the  con- 
duct of  the  parties,  to  prevent  the  company  from  insisting  on  the 

literal  terms  of  the  contract. 
•  94  •  There  is  no  doubt  that  where  the  doing  of  any  particular 
act  is  secured  by  a  penalty,  a  Court  of  equity  is,  in  general, 
anxious  to  treat  the  penalty  as  being  merely  a  mode  of  securing 
the  due  performance  of  the  act  contracted  to  be  done,  and  not  as 
a  sum  of  money  really  intended  to  be  paid.  On  the  oUier  hand,  it 
is  certainly  open  to  parties  who  are  entering  into  contracts  to  stipu- 
late that,  on  failure  to  perform  what  has  been  agreed  to  be  done,  a 
fixed  sum  shall  be  paid  by  way  of  compensation. 

Whether  a  sum  so  fixed  is  to  be  considered  as  merely  in  the  na- 
ture of  a  security  for  the  actual  amount  of  damage  incurred,  or  as 
an  agreed  amount  of  liquidated  damages,  is  often  a  questicm  of 
great  nicety  and  difficulty.    I  am  not  sure  that  benefit  has,  in  the 
—■--'-  resulted  from  the  struggle  which  Courts,  both  of  law  and 
ity,  have  made  to  relieve  contracting  parties  from  payments 
they  have  bound  themselves  to  make  by  way  of  penalty. 
,  course  may  have  been  very  reasonable  and  useful,  where 
nage  resulting  from  the  violation  of  the  contract  is  capable 
ig  exactly  measured.     But  whenever  the  quantum  of  dam- 
in  its  nature  uncertain,  and  the  due  performance  of  it  has 
ecured,  or  purports  to  have  been  secured,  by  a  pendty,  it 
perhaps  have  been  safer  and  more  convenient  always  to  have 
the  parties  as  meaning  what  their  language  imports ;  name- 
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ly,  that  on  failure  to  perform  the  contract,  the  stipulated  penalty 
should  be  paid.  But  this  has  not  always  been  the  doctrine  of  the 
Courts.  The  distinction  between  a  penalty  and  a  sum  fixed  as  the 
conventional  amount  of  damages  is  too  well  established  to  be  now 
called  in  question,  however  difficult  it  may  be  to  say,  in  any  par- 
ticular case,  under  which  head  the  stipulation  is  to  be  classed.  I 
shall  presently  have  occasion  to  state  that  the  sums  in  this  con- 
tract made  payable  under  the  name  of  penalties  are  to  be 
treated  *  as  liquidated  damages,  and  not  as  penalties  to  se-  *  95 
cure  something  unliquidated.  For  the  present,  it  is  sufficient 
to  say  that  it  certainly  was  not  necessary,  for  the  purpose  of  rais- 
ing a  question  on  this  point,  to  file  a  bill  in  equity.  The  question 
only  arises  on  two  certificates.  If  the  appellant  considered  that 
the  company  had  no  right  to  deduct  the  penalties,  he  had  only 
to  bring  an  action  on  the  certificates  and  (independently  of  the 
question  arising  from  the  conduct  of  the  parties)  the  point  would 
necessarily  have  arisen  and  been  decided  at  law.  The  bill  cannot, 
I  think,  possibly  be  sustained  on  the  mere  ground  that  the  penal- 
ties deducted  were  not  intended  as  more  than  a  mode  of  securing 
to  the  respondents  adequate  compensation  for  the  damage  arising 
from  the  appellant's  delay. 

But  then  it  was  argued,  that  even  supposing  the  penalties  are  to 
be  treated  as  sums  actually  intended  to  be  recoverable,  still  the 
conduct  of  the  respondents,  or  of  Mr.  Brunei,  their  agent,  was 
such  as  to  preclude  them,  at  all  events,  so  far  as  relates  to  the 
20M.,  deducted  in  November,  1836,  from  insisting  on  the  penal- 
ties, whether  they  are  to  be  treated  as  sums  actually  due,  or  as  a 
mere  security  for  unascertained  damage.  I  am  of  opinion  that 
this  allegation  is  not  made  out,  in  point  of  fact. 

Being  therefore  of  opinion  that  the  appellant  has  failed  to  es- 
tablish any  title  to  equitable  relief,  grounded  either  on  the  alleged 
inefficiency  of  the  sums  certified,  or  of  the  deductions  made  for 
penalties,  I  come  next  to  consider  whether  he  has  made  any  case 
for  equitable  relief  by  reason  of  the  course  taken  by  the  respon- 
dents in  taking  possession  of  the  works  on  the  2d  of  July,  1838. 
The  appellant  says,  that  he  was  proceeding  duly  to  complete  the 
works  according  to  the  terms  of  the  contract,  when,  on  the  2d  of 
July,  1838,  the  respondents  wrongfully  took  possession  of 
all  his  stock  of  materials,  tools,  and  implements,  *  turned  *  96 
him  off  from  the  ground,  and  took  the  completion  of  the 
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works  into  their  own  hands.  This,  the  appellant  contends,  was 
in  effect  an  abandonment,  or  a  repudiation  of  the  contract ;  so 
that,  without  reference  to  the  agreed  sum  of  63,0282.,  he  is  now 
entitled  to  have  an  account  taken  of  the  value  of  the  work 
actually  done,  and  of  the  machinery,  tools,  materials,  &c.  taken 
possession  of  by  the  respondents.  I  do  not  think  that  even  if  the 
appellant  has  made  out  what  he  contends  for,  namely,  that  in 
taking  possession  of  the  works  the  respondents  were  guilty  of  a 
wrongful  act,  that  they  did  what  the  contract  did  not  authorise 
them  to  do,  the  consequence  would  have  been  to  entitle  the  appel- 
lant to  the  relief  which  he  asks.  If,  while  he  was  duly  pro- 
ceeding to  fulfil  his  contract,  he  was  wrongfully  impeded  by  the 
respondents,  and  by  them  prevented  from  doing  what  he  had 
undertaken  to  do,  they  would  be  answerable  to  him  in  damages 
for  all  the  consequences  of  their  wrongful  act.  Such  damages 
would  of  course  be  in  part  calculated  on  the  value  pf  the  plant 
and  other  articles  of  which  he  had  been  wrongfully  deprived ;  but 
the  effect  would  not  be  to  alter  the  relative  position  of  the  parties 
as  to  the  contract  itself,  to  entitle  the  appellant  to  say  there  had 
been  no  contract,  or  that  he  was  to  be  paid  for  what  he  had  done 
without  reference  to  the  contract.  That  would  not  be  the  conse- 
quence of  the  act  of  the  respondents,  even  treating  it  as  wrongful. 
The  right  of  the  appellant  would  be,  to  recover  such  amount  of 
damages  as  would  put  him  in,  as  nearly  as  possible,  the  same 
position  as  if  no  such  wrong  had  been  committed,  —  that  is,  not  as 
if  there  had  been  no  contract,  but  as  if  he  had  been  aUowed  to 
complete  the  contract  without  interruption.  This  was  his  legal 
right,  and  I  can  discover  nothing  entitling  him  to  any  relief  be- 
yond that  resulting  from  enforcing  that  right,  —  nothing 
*  97  that  can  enable  him  to  *  convert  a  wrongful  act  which  might 
entitle  him  to  damages  into  an  act  which  entitles  him  to  an 
account  of  work  already  done,  to  be  taken  on  terms  different  from 
those  for  which  he  had  contracted. 

I  have  hitherto  assumed  that  the  respondents,  in  taking  posses- 
sion of  the  works,  were  guilty  of  a  wrongful  act ;  that  they  did 
something  not  warranted  by  the  contract.  But  this  is  not  admit- 
ted by  them ;  they  contend  that  what  they  did  was  warranted  by 
the  contract,  and  so  that  the  appellant  has  no  cause  of  complaint 
whatever,  either  at  law  or  in  equity.  This  question  is  one  partly 
of  law,  and  partly  of  fact;   and  it  turns  on  the  clause  which 
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provides  for  what  may  be  done  on  the  happening  of  certain 
events. 

The  first  point  to  be  decided  on  this  clause  is  one  of  law.  What 
is  the  construction  of  the  contract  ?  In  what  circumstances  would 
the  respondents  have  a  right  under  the  contract  to  take  possession 
of  the  appellant's  tools  and  materials,  and  to  complete  the  works 
themselves  ? 

That  a  state  of  circumstances  might  arise,  giving  to  them  such 
a  right,  is  a  matter  admitting  of  no  doubt.  If,  for  instance,  the 
appellant  had  deserted  the  works  in  order  to  prosecute  some  more 
profitable  engagement  elsewhere,  there  can  be  no  doubt  that  in 
such  a  case  the  right  of  the  respondents  stipulated  for  by  the 
clause  in  question  would  have  arisen.  How  then  was  it  to  be 
decided  whether  such  a  right  had  not  arisen  ?  This  question  can 
only  be  answered  by  attending  to  the  precise  terms  of  the  clause ; 
the  provision  is,  that  if  the  appellant  shall  not  proceed  with  the 
works  to  the  satisfaction  of  the  respondents,  they  may  give  him 
notice  in  writing,  calling  on  him  to  proceed  regularly,  and  then  if 
he  shall  for  seven  days  make  default  in  regularly  proceeding  with 
the  works,  the  respondents  may  employ  other  workmen,  and  act 
on  the  clause  in  question.  The  respondents  might  give 
notice  if  they  *  were  dissatisfied,  reasonably  or  unreasonably,  *  98 
with  the  appellant's  rate  of  progress  or  mode  of  proceeding. 
They  were  the  sole  judges  of  the  necessity  for  or  expediency  of 
giving  such  a  notice.  Their  dissatisfaction  with  the  rate  or  mode 
of  proceeding  was  a  sufficient  reason  for  such  a  notice.  But  when 
the  notice  was  given,  their  right  to  act  on  it  depended  not  on  their 
view  of  the  appellant's  conduct,  not  on  the  question  whether 
they  were  or  were  not  satisfied  with  him,  but  on  the  fact  whether, 
after  receipt  of  the  notice,  he  did  or  did  not  for  seven  days  make 
default  in  regularly  proceeding  with  the  works. 

This  being  the  nature  of  the  right,  the  question  becomes  one 
of  &ct.  The  respondents  having  given  the  notice  required  by  the 
deed,  was  the  appellant's  conduct,  after  receipt  of  the  notice,  such 
as  to  justify  the  respondents  in  what  they  did  ?  They  must,  in 
order  to  sustain  the  validity  of  their  acts,  establish  as  a  matter  of 
fact  that  the  appellant  did,  for  seven  days  after  receipt  of  the 
notice,  make  default  in  proceeding  regularly,  which,  I  take  it, 
means  proceeding  with  reasonable  skill  and  diligence  in  the  prose- 
cution of  the  works.    The  only  evidence  directly  bearing  on  this 
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question  is  that  contained  in  Mr.  Brunei's  answers  to  certain  inter- 
rogatories, which  distinctly  declare  that  he  was  not  satisfied  with 
the  appellant's  mode  of  proceeding. 

But  even  if  my  inference  on  this  point  is  not  just,  if,  in  fact, 
there  was  no  such  default  as  warranted  the  course  taken  by  the 
respondents,  still  the  result  was  only  to  confer  on  the  appellant  a 
right  of  action  to  recover  damages  for  the  wrong  inflicted  on  him, 
not  a  right  to  treat  himself  as  absolved  from  the  contract,  and  as 
entitled  to  be  paid  for  the  works  he  had  done,  as  if  it  had  never 
existed.  So  far,  therefore,  as  relates  to  this  first  contract,  that  is, 
the  contract  1  B,  the  appellant  has  failed  to  show  any  title  to 
*  99  *  the  relief  which  he  asks,  being  in  substance  a  right  to  pay- 
ment for  the  work  done  unconnected  with  the  contract. 

The  next  contract  in  point  of  time  entered  into  by  the  appellant 
was  that  designated  in  the  pleadings  as  contract  2  B ;  but  I  think 
it  more  convenient,  before  I  refer  to  that  contract,  to  dispose  of 
that  which  is  described  as  1  B  extension.  This  was  not  a  contract 
under  seal,  and  tlierefore,  if  it  must  really  be  treated  as  an  indepen- 
dent agreement,  there  might  be  some  difficulty  in  determining  the 
precise  nature  and  extent  of  the  respondents'  liabilities  under  it. 
They  might  contend  that  as  a  corporation  they  are  not  liable  on  a 
parol  contract.  But  I  do  not  think  that  any  question  of  that  sort 
arises,  for  the  contract  1  B  extension  seems  to  me  on  the  evidence 
to  be,  in  fact,  only  a  part  of  the  original  1  B  contract,  or  at  all 
events,  that,  as  between  the  appellant  and  respondents,  it  must  be 
so  treated  that  it  must  be  taken  to  be  a  part  of  that  which  the 
appellant  was  bound  to  execute  under  the  description  of  extra 
works,  or  of  additions  to  the  original  works,  subject  only  to  cer- 
tain alterations  of  price. 

By  the  original  contract  the  appellant  agreed  that  if  the  re- 
spondents should  think  proper  at  any  time  to  make  any  additions 
to  the  original  works,  Uiey  should  be  at  liberty  to  do  so  on  giving 
to  him  written  instructions  for  the  purpose,  signed  by  the  principal 
or  assistant  engineer.  The  respondents  by  their  answer  say,  that 
at  the  time  when  the  ori^nal  contract  1  B  was  entered  into,  it  was 
well  known  that  the  railway  would  have  to  be  constructed  between 
Bristol  and  the  extreme  westerly  point  of  the  works  com- 
prised in  the  contract,  and  that  for  that  purpose  the  works  after- 
wards described  as  1  B  extension  would  have  to  be  executed ;  a 
part  of  such  works  being  in  fact  expressly  provided  for  by  the 
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specification  to  the  original  1  6  contract.  They  go  on  to 
saj  that  prior  to  the  month  of  September,  *  18S7,  the  ap-  *  100 
pellant  executed  a  portion  of  these  works,  and  was  paid 
for  the  same  as  extra  work,  under  contract  1  B,  and  according 
to  the  schedule  of  prices  thereto  annexed ;  but  that  afterwards, 
a  question  being  raised  whether  these  works  were  fairly  to  be 
considered  as  coming  within  the  contract,  an  arrangement  was 
come  to  between  the  appellant  and  Mr.  Brunei,  according  to 
which  the  appellant  agreed  to  do  tlie  works,  but  upon  a  new 
schedule  of  prices  then  settled  between  them.  This  statement  is 
fully  borne  out  by  the  evidence  of  Mr.  Brunei,  in  his  answers  to 
the  8th  and  9th  interrogatories,  and  also  by  the  certificates  ;  but 
it  was  expressly  stipulated  that  except  as  to  the  variation  of  prices, 
all  the  provisions  of  the  contract  1  B  should  be  considered  as 
apidicable  to  the  1  B  extension  as  well  as  the  original  works. 
This  evidence  does  not,  I  think,  leave  any  doubt  as  to  the  real 
state  of  the  case.  What  would  be  the  works  not  included  in  the 
specification  which  might  fairly  be  treated,  not  as  new  works,  but 
as  additions  to  the  original  works,  was  a  question  evidently  very 
difficult  to  decide.  The  terms  of  the  contract  are  extremely  loose 
and  vague ;  both  parties  seem  at  first  to  have  supposed  that  tlie 
extension  works  were  fairly  to  be  considered  as  additional  or  extra 
works  under  the  conti*act.  For  the  first  six  weeks  after  they  were 
begun  in  April,  1837,  the  amount  due  for  them  was  included  in 
the  fortnightly  certificate  for  the  works  on  1  B.  After  the  middle 
of  June,  1837,  a  difierent  course  was  followed  ;  separate  certifi- 
cates were  thenceforth  given  for  the  extension  works ;  the  appel- 
lant considering  that  these  works  were  not  fairly  to  be  treated  as 
additions  to  the  original  works,  but  as  works  altogether  separate 
and  distinct,  seems  to  have  remonstrated  and  to  have  pressed  to 
be  allowed  for  them  a  more  favourable  scale  of  prices.  To  this 
Mr.  Brunei  on  the  part  of  the  company  acceded,  but  on  an 
express  agreement  that  except  *  so  far  as  related  to  the  *  101 
new  scale  of  prices,  the  old  contract  1  B  should  be  deemed 
to  be  in  force ;  that  is,  in  effect,  that  the  works  of  1  B  extension 
should  (subject  to  the  variation  in  the  prices)  be  considered 
merely  as  an  addition  to  the  original  works  witbin  the  terms  of 
the  contract.  It  is  not  necessary  to  consider  the  question  glanced 
at  in  the  argument,  whether  this  was  an  arrangement  which  Mr. 
Brunei  could  make  so  as  to  bind  the  company;  the  terms  so 
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arranged  were  the  terms  according  to  which  the  works  were  in  fact 
done,  and  though  the  terms  stipulated  for  by  the  contract,  namely, 
that  the  authority  for  any  additional  works  should  be  in  writing, 
signed  by  the  engineer,  were  not  (so  far  as  appears)  adhered  to, 
y«t  it  certainly  is  not  open  to  the  appellant,  having  done  the  works 
on  such  a  parol  contract,  to  reject  its  terms  and  to  claim,  remu- 
neration on  a  quantum  meruit,  as  if  no  such  express  agreement  had 
been  come  to.  It  might  have  been  open  to  argument  on  the  part 
of  the  respondents,  that  they  are  not  bound  to  pay  for  works  done 
under  the  terms  of  a  parol  contract  made  with  their  agent,  and 
not  authorised  by  them ;  but  they  have  not  raised  such  a  point, 
and  certainly  the  appellant  can  have  no  right,  beyond  that  which 
the  parol  agreement  confers  on  him  ;  if  the  respondents  are  in  the 
circumstances  of  the  case  bound  at  all  (and  tbey  do  not  dispute 
that  they  are  bound),  it  can  only  be  by  an  obligation  to  fulfil  the 
terms  of  the  contract  entered  into  by  their  agent ;  all  the  con- 
sequences incident  to  the  other  contracts  followed  therefore  with 
regard  to  this  extension  work. 

With  respect  to  the  other  point,  the  seizure  of  the  plant  on  the 

1  B  extension,  by  reason  of  the  default  in  not  proceeding  regularly 

after  the  notice  of  the  23d  June,  1838, 1  have  already  stated  that 

in  my  opinion  the  evidence  clearly  makes  out  the  fact  of  the  do* 

f<tult,  and  the  consequent  right  of  the  company  to  make  the 

iizure,  assuming  it  to  *  be  clear  (as  I  do)  that  the  terms 

r  the  original  1  B  contract  governed  the  extension  contract 

must,  however,  here  repeat  what  I  stated  as  to  the  original 

,  that  whether  the  default  of  the  appellant  is  or  is  not  made 

i  not  appear  to  me  material  with  reference  to  tliis  suit. 

there  had  been  no  default  at  all,  he  would  have  no  right 

uitable  relief  he  asks,  though  he  would  in  such  case  cer- 

:  entitled  to  full  compensation  by  way  of  damages  for  the 

iflicted  on  him.    On  these  grounds,  I  think  that  the  appel- 

um  to  the  relief  which  he  asks,  so  far  as  relates  to  the 

1  contract,  is  as  groundless  as  that  in  respect  to  the 

contract.    In  each  case  he  has  alike  fuled  to  establish 

contends  for,  namely,  a  title  to  be  paid,  as  if  no  contract 

ted. 

)ring8  me  to  the  consideration  of  the  2  B  contract,  which 
ts  terms  nearly  the  same  as  the  1  B  contract.    All  the 
on  which  I  have  relied,  as  showing  that  there  is  nothing 
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entitling  the  appellant  to  the  relief  he  asks  in  respect  of  the  con- 
tract 1  B,  apply  also  to  this  second  contract,  except  indeed  that 
the  evidence  ^oes  not  appear  to  make  out,  without  inquiry,  that 
he  did  not  proceed  regularly,  that  is,  with  due  skill  and  diligence, 
after  the  receipt  of  the  notice.  I  do  not  think  it  necessary  there- 
fore to  say  more  on  the  subject  of  the  second  contract. 

The  only  remaining  contract  is  that  designated  as  8  L,  in  the 
London  and  Reading  contract ;  this  contract  bears  date  the  30th  of 
August,  1836,  being  between  five  and  six  months  after  the  date  of 
the  first  or  1  B  contract,  and  nearly  four  months  after  the  date  of 
the  second  or  2  B  contract ;  the  portion  of  the  line  to  which  it 
relates  is  a  distance  of  about  six  miles  from  the  Caversham  Road, 
at  or  near  Beading,  eastward  towards  London ;  the  sum  to  be 
paid  by  the  company  to  the  plaintifi*  was  186,3442. ;  the 
*  contract  is  framed  substantially  on  the  same  principle  as  *  108 
the  two  preceding  contracts. 

The  first  point  made  by  the  appellant  as  to  this  part  of  the 
works  is,  that  he  is  not  bound  in  reference  to  them  by  the  contract 
8  L,  inasmuch  as  that  contract  related  not  to  the  line  actually  pro- 
ceeded with,  but  to  a  different  line,  the  construction  of  which  was 
eventuaUy  abandoned.  For  this  argument  I  cannot  discover  the 
slightest  foundation.  By  the  express  terms  of  the  contract  the 
respondents  were  authorised  to  make  any  alterations  in  the  works 
contracted  for  which  they  might  deem  expedient,  and  I  cannot 
conceive  any  thing  more  legitimately  coming  within  the  meaning 
of  an  alteration  than  a  carrjring  of  the  line  one  or  two  hundred 
yards  to  the  south,  avoiding  thereby  the  necessity  of  a  tunnel. 
[His  Lordship  here  referred  fully  to  the  evidence  to  show  that  the 
deviation  was  required,  and  that  at  the  time  the  appellant  did  not 
object  to  it ;  and  he  then  narrated  the  circumstances  under  which 
the  respondents  had  taken  possession  of  this  portion  of  tlie  work.] 

The  original  bill  was  filed  on  the  21st  of  July,  so  that  it  did  not, 
indeed  it  could  not,  make  mention  of  the  notice  of  the  30th  of 
July,  or  the  subsequent  seizure  of  the  plant  on  the  20th  of  August. 
These  new  facts  were,  however,  brought  before  the  Court  by  the 
bill  of  revivor  and  supplement,  filed  on  the  5th  of  March,  1840,  by 
which  the  appellant  seeks  relief  in  respect  of  this  8  L  contract, 
similar  to  what  he  sought  by  the  original  bill  in  respect  to  the 
Bristol  contracts.  There  is  nothing  to  distinguish  this  8  L  con- 
tract from  the  others  on  the  general  question  of  the  relief  asked, 
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aiid  it  is  Uierefore  unnecessary  to  repeat  the  observations  already 
made. 
Having  thus  considered  all  the  contracts  one  by  ope,  I  will  now 
look  to  the  prayer  of  the  bill  to  see  how  iar  the  appellant 
*  104  makes  out  a  title  to  any  part  of  the  relief  which  *  he  asks. 
He  first  asks  a  declaration,  that  as  to  the  contract  1  B,  he 
was  imposed  upon  in  respect  of  the  strata  through  which  the  tunnels 
and  cuttings  were  to  be  made,  and  so  that  he  is  entitled  to  be  paid 
for  these  works  at  fair  prices  without  regard  to  the  contract.  I 
have  already  stated  that  no  such  case  of  imposition  appears  to  me 
to  be  made  out,  so  that  all  title  to  relief  founded  on  it  falls  to  the 
ground.  The  appellant  then  asks,  secondly,  a  declaration  that  all 
the  clauses  in  the  different  contracts  giving  any  authority  to  Mr. 
Brunei  as  tlie  principal  engineer  of  tlie  company  are  fraudulent 
and  void  as  against  the  appellant,  with  a  declaration  that  he  is  not 
bound  by  any  certificates  given  by  Mr.  Brunei.  On  this  head, 
also,  I  have  already  fully  stated  my  reasons  for  thinking  that  the 
appellant  has  no  ground  for  complaint,  and  is,  therefore,  entitled 
to  no  relief. 

The  next  head  of  relief  asked  by  the  bill  has  reference  to  the 
taking  possession  by  the  respondents  of  ttie  works  at  Buscombe,  oa 
the  8  L  line,  aud  of  the  tunnel  No.  3  in  the  1  B  contract,  accord- 
ing to  the  arrangement  embodied  in  a  paper  dated  the  18th  of 
April,  1838,  set  out  in  the  pleadings.    The  bill  prays  a  declara- 
tion that  these  acts  of  the  respondents,  as  well  as  the  obtaining 
from,  the  appellant  of  his  signature  to  the  paper  in  question,  were 
fraudulent  and  void.    It  is  unnecessary  to  consider  these  branches 
of  the  case,  for  they  were  abandoned  by  the  counsel  in  argument 
at  the  bar.     The  bill  then  prays  a  declaration  that  the  appellant 
did  Dot  incur  any  penalties,  or  if  he  did,  then  that  they  were 
waived,  or  that  the  appellant  is  entitled  to  be  relieved  from  them. 
I  have  already  stated  my  opinion,  that  what  are  in  these  contracts 
called  penalties  are,  iu  fact,  fixed  sums  agreed  upon  as  tlie  con- 
ventional amount  of  damages  to  be  paid  by  the  contractor  in  the 
vent  of  his  failing  to  execute  certain  portious  of  the  work 
before  certain  defined  times;    nothing  could  be  more 
easouable  than  such  a  stipulation.     It  was  obviously  of 
portance  to  the  respondents  to  get  the  works  completed  by 
ited  time,  and  iu  order  to  secure  this  object  they  made  it 
of  positive  contract  that  certain  particular  portions  of  the 
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work  should  be  finished  by  certain  specified  times ;  and  on  failure 
to  fulfil  this  engagement  the  contractor  bound  himself  to  pay  cer- 
tain stipulated  sums,  increasing  every  week,  as  the  increased  delay 
might  be  likely  to  be  more  and  more  Injurious  to  the  respondents. 
All  the  circumstances  which  have  been  relied  on  in  the  different 
reported  cases  as  distinguishing  liquidated  damages  from  penalties, 
are  to  be  found  here.  The  injury  to  be  guarded  against  was  one 
incapable  of  exact  calculation.  The  sum  to  be  paid  is  not  the 
same  for  every  default,  for  that  which  should  occasion  small  as  for 
that  which  should  cause  great  inconvenience,  but  one  increasing 
as  the  inconvenience  would  become  more  and  more  pressing ;  and, 
finally,  the  payments  are  themselves  secured  by  the  penalty  of  a 
bond ;  and  this  is  hardly  consistent  with  the  notion  that  the  pay- 
ments secured  were  themselves  the  very  penal  sums  provided  to 
secure  something  else.  For  these  reasons  I  think  it  clear  that 
these  payments,  though  called  penalties,  are  in  truth  liquidated 
damages  agreed  on  by  the  parties,  and  which  the  respondents 
might  set  off  against  the  demand  of  the  appellant  upon  them  under 
the  contract.  But  then  the  appellant  contends  that  the  respon- 
dents never  had  a  title  to  recover  these  penalties,  because  the 
delays  in  respect  of  which  they  are  claimed  were  produced  by  the 
harassing  and  vexatious  conduct  of  the  respondents  themselves,  or 
their  agents.  It  is  sufficient  on  this  head  to  say  that  the  appellant, 
in  my  judgment,  wholly  fails  to  make  out  in  point  of  fact  the  prop- 
osition for  which  he  contends. 

*  The  bill  next  prays  a  declaration  that  the  respondents  *  106 
were  not  entitled  to  give  the  notice  of  the  23d  of  June, 
1838,  under  which,  on  the  2d  of  July  following,  they  took  pos- 
session of  all  the  plant  and  works  on  the  contract  1  B  and  2  B, 
including  the  1  B  extension  ;  and  further,  a  declaration  that  they 
were  not  justified  in  taking  such  possession,  and  that  they  may  be 
ordered  to  account  for,  and  pay  to  the  appellant,  the  value  of  the 
I^ant  and  property  of  which  they  so  unjustly  possessed  them- 
selves. 

The  supplemental  bill  prays  a  similar  declaration,  and  similar 
relief,  in  respect  to  the  plant  and  stock  on  the  Reading  line,  of 
which  the  respondents  took  possession  on  the  25th  of  August, 
1838.  The  right  of  the  company  to  take  possession  of  these 
works  depends  on  the  question  whether,  after  the  giving  of  the 
notices,  the  appellant  did  or  did  not  make  default  in  regularly 
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proceeding  with  the  works.  If  he  did  not,  then  the  respondents, 
or  their  servants,  were  trespassers,  and  so  were  responsible  in 
damages.  This,  however,  is  not  the  right  insisted  on  by  the  appel- 
lant. The  bill,  after  asking  the  declarations  as  to  the  seizures  to 
which  I  have  referred,  goes  on  to  pray  for  accounts  of  what  is  due 
to  the  appellant,  on  the  footing  of  there  never  having  been  any 
contracts,  or  of  the  contracts  having  been  abandoned  ;  and  this  is 
clearly  an  erroneous  view  of  his  rights,  whether  the  seizures  were, 
or  were  not,  justifiable.  The  bill  prays  further,  that,  in  taking  the 
accounts  of  what  is  due  to  the  plaintiff,  it  may  be  ascertained  what 
was  due  to  him  at  the  several  dates  of  the  different  advances  made 
to  him  by  way  of  mortgage,  and  that  those  advances  may  be  treated, 
to  the  extent  of  the  sums  then  due,  as  being  payments  and  not 
loans,  with  all  necessary  consequential  directions.  This  relief  is 
asked  on  the  notion  that  the  sums  to  be  treated  as  actually  pay- 
able, from  time  to  time  during  the  progress  of  the  works, 
*  107  *  were  not  the  sums  certified  by  the  engineer,  but  such 
sums  as  the  Master  should  find  to  be  the  real  value  of  the 
work  done,  disregarding  the  contract  altogether.  This,  as  I  have 
already  explained,  is  an  erroneous  view  of  the  appellant's  right. 
The  contracts  cannot  be  disregarded ;  and,  according  to  the  con- 
tracts, nothing  was  payable  during  the  progress  of  the  works, 
except  the  sums  certified  ;  and,  at  the  times  of  the  several  mort- 
gage advances,  all  these  sums  had  been  fully  paid.  The  respon- 
dents, therefore,  had  a  clear  right  to  the  full  benefit  of  the 
securities  given  by  the  appellant  for  the  several  advances  made  by 
way  of  loan  on  mortgage  of  the  plant,  the  stock,  and  the  reserved 
funds,  and  the  appellant  could  not  be  entitled  to  an  account  on 
any  other  principles.  The  bill  then  prays,  lastly,  that  an  account 
may  be  taken  of  the  engines,  tobls,  materials,  articles,  and  things 
of  which  the  respondents  took  possession,  and  that  they  may  be 
debited  in  account  with  the  value  thereof,  with  interest  for  the 
same.  The  right  of  the  appellant  to  such  an  account  depends  on 
the  question  whether,  according  to  the  true  construction  of  the 
agreement,  the  respondents  were,  on  taking  possession  of  the 
plant,  to  become  absolute  owners  of  it  to  all  iutents  and  purposes ; 
or  whether  the  possession  was  only  to  bo  for  the  purpose  of  ena- 
bling them  to  go  on  with  the  works,  and  to  complete  them  at  the 
risk  and  cost  of  the  appellant,  holding  the  plant  as  a  security,  so 
far  as  it  would  go,  for  whatever  outlay,  if  any,  they  might  have  to 

[82] 


BANGER  V,  GREAT  WESTERN  RAILWAY  COMPANY.  *107 

make,  beyond  what  they  would  have  had  to  pay  under  the  contract 
in  case  the  appellant  had  duly  performed  his  engagements. 

The  provisions  of  the  contract  are  very  explicit.  First,  upon 
the  appellants  default,  after  the  seven  days'  notice,  the  respon- 
dents were  authorised  to  proceed  and  complete  the  works  them- 
selves, paying  for  the  same  out  of  the  money  then  remain- 
ing due  to  the  appellant  on  account  of  *  the  contract.  *  108 
Secondly,  the  payments  then  already  made  to  the  appellant 
were  to  be  taken  as  full  satisfaction  for  all  works  then  already 
done  by  him.  Thirdly,  all  money  then  due,  or  which  would  there- 
after have  become  due  to  him  under  the  contract,  and  all  the  tools 
and  materials  in  and  about  the  works,  were  to  become  the  abso- 
lute property  of  the  company.  And,  fourthly,  if  the  monies,  tools, 
and  materials  so  to  become  the  property  of  the  company  should 
be  insufficient  to  cover  all  charges  occasioned  by  completing  the 
works,  then  the  appellant  was  to  make  good  the  deficiency. 

I  assume  that,  in  taking  possession  of  the  plant,  the  respondents 
did  no  more  than,  under  these  clauses,  they  were  warranted  in 
doing.  The  question  is,  whether,  having  taken  possession,  they 
became  absolutely  entitled  to  all  which  they  seized,  or  whether 
the  whole  provision  is  not  to  be  regarded  as  mere  machinery  for 
enabling  them  to  complete  the  works,  at  the  risk  and  cost  of  the 
appellant.  I  think  the  latter  is  the  true  construction  of  the 
clauses.  When  I  was  considering  the  question  whether  the  pen- 
alties for  delay  were  to  be  treated  as  mere  penalties  to  secure  the 
due  performance  of  the  work,  or  as  liquidated  damages  to  be  paid 
for  each  default,  I  observed  that  one  argument,  leading  strongly 
to  the  latter  conclusion,  was  founded  on  the  uncertain  nature  of 
the  damage  to  be  provided  against ;  that  is  to  say,  on  the  impossi- 
bility of  saying  (as  matter  of  mere  calculation)  how  much  the 
respondents  were  prejudiced  by  the  fact  that  a  particular  portion 
of  the  work  was  delayed  for  a  week,  or  a  fortnight,  or  a  month. 
This,  of  itself,  afforded  strong  ground  for  construing  the  clause  as 
meaning  to  fix  the  amount  of  damage,  as  being  intended  to  make 
certain  what  was  otherwise  uncertain.  But  this  test  fails  in  the 
clauses  now  under  consideration.  The  object  of  these 
*  clauses  was  to  enable  the  respondents  to  do,  at  the  cost  of  *  109 
the  appellant,  the  work  which  he  had  failed,  or  seemed 
likely  to  fail,  in  doing  himself.  The  amount  of  their  damage  was 
capable  of  exact  admeasurement.     It  was  the  sum  which  they 

[83] 


*109  CASES  m  THE  HOUSE  OF  LOBDS. 

should  expend  in  doing  what  the  appellant  ought  to  have  done  less 
the  amount  payable  to  the  appellant.  In  such  a  case,  if  the  prop- 
erty seized  is  made  available  as  a  fund  for  indemnifying  the  respon- 
dents, all  the  ends  of  the  clauses  in  question  are  fully  answered. 

It  is  to  be  observed,  that  the  property  seized  comprised  (inter 
olid)  the  three  reserved  sums  of  40002.  each.  It  coidd  hardly 
have  been  in  the  contemplation  of  the  parties  that,  without  refer- 
ence to  what  the  respondents  should  be  obliged  to  spend  in  com- 
pleting the  works,  they  should  be  at  liberty  to  appropriate  to 
themselves  three  sums  of  money,  amounting  to  12,0002.,  and  that, 
too,  even  though  the  work  remaining  to  be  completed  might  not 
amount  to  10002.  But  further,  it  was  clearly  contemplated  that 
the  respondents  should  keep  an  account,  not  only  of  all  which 
they  expended  in  completing  the  works,  but  also  of  all  which  they 
made  by  the  tools  and  materials  seized  ;  for  the  appellant  was  to 
make  good  any  deficiency,  and  the  amount  of  deficiency  could 
only  be  ascertained  by  keeping  accounts  of  all  which  was  realized ; 
and  if  accounts  were  to  be  kept  for  the  purpose  of  charging  the 
contractor  with  the  deficiency,  it  can  hardly  be  supposed  to  have 
been  the  intention  of  the  parties  that,  if  there  was  a  surplus,  the 
respondents  should  retain  it  for  their  own  use. 

Again,  it  is  to  be  observed,  that  the  right  of  the  respondents  to 
make  the  seizure  would,  in  case  of  seven  days'  default  after  notice, 
arise  at  any  period  of  the  contract ;  that  is,  when  work  to  the 
amount  of  only  10002.  or  1002.  remained  to  be  done,  as 
*  110  well  as  when  work  to  *  the  amount  of  50,0002.  was  incom- 
plete. The  evidence  as  to  the  value  of  the  plant  is  con- 
flicting, but  it  could  hardly  be  stated,  on  a  rough  estimate,  at  less 
than  10,0002.,  in  addition  to  which  there  were  the  three  reserved 
sums  of  40002.  each.  Now,  it  could  hardly  have  been  intended 
tliat  the  respondents  should  be  at  liberty  to  appropriate  to  them- 
selves the  whole  of  this  large  stock  and  these  sums  of  money, 
without  reference  to  the  amount  of  what  remained  to  be  done ; 
that  they  should  be  at  liberty  to  make  a  profit,  and  it  might  be  a 
very  large  profit,  from  the  default  of  the  appellant.  There  are 
cases  in  which  the  mere  fact  that  the  same  sum  is  made  payable 
for  a  small  default  as  for  a  large  one,  has  been  held  to  prove  that 
the  sum  so  payable  was  meant  merely  as  a  penalty  to  secure  the 
due  performance  of  the  act  intended  to  be  provided  for,  and  not 
as  a  sum  really  recoverable.    The  same  principle  is  applicable 
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here.  A  default  on  the  part  of  the  contractor  might  be  very 
injurious  at  one  stage  of  the  works,  and  very  unimportant  at 
another.  So  long  as  a  large  portion  of  the  works  remained  to  be 
done,  a  large  fund  might  be  necessary  to  indemnify  the  respon- 
dents, when  driven  to  undertake  the  prosecution  of  the  work 
themselves.  But  when  very  little  remained  to  be  done,  that 
which  was  only  a  reasonable  security  in  the  former  case  would 
become  excessive. 

On  these  grounds  I  have  come  to  the  conclusion  that  the  true 
meaning  of  this  part  of  the  contract  is,  that  the  respondents, 
though  at  liberty  to  seize  and  appropriate  the  plant  belonging  to 
the  appellant,  were  yet  bound  to  account  for  its  value  in  settling 
their  accounts  with  him. 

Having  thus  gone  through  the  several  points  of  the  case,  it  now 
only  remains  to  consider  what  the  precise  decree  ought  to  have 
been,  and  how  far  it  requires  correction. 

*  The  appellant  complains  of  a  portion  only  of  the  *  111 
decree.  The  respondents  complain  of  it  altogether,  con- 
tending that  the  bill  ought  to  have  been  dismissed.  The  observa- 
tions I  have  made  show  that  I  do  not  agree  with  the  view  of  either 
party.  I  am  not  prepared  to  say  that  tlie  appellant  was  not  enti- 
tled to  some  relief,  —  I  certainly  do  not  think  he  was  entitled  to 
what  he  asked,  —  and  it  therefore,  in  this  state  of  things,  becomes 
necessary  to  consider  what  the  decree  below  ought  to  have  been. 

In  the  first  place,  then,  I  think  that  so  much  of  the  several  bills 
as  seeks  a  declaration  that  the  plaintiff  was  imposed  upon  in  re- 
spect to  the  strata  on  the  line  1  B,  and  all  declarations  and  relief 
consequent  thereon,  and  as  seeks  to  impeach  the  right  of  Mr. 
Brunei  to  act  as  engineer,  by  reason  of  his  being  a  shareholder, 
and  as  seeks  a  declaration  that  the  respondents,  in  possessing 
themselves  of  the  works  at  Ruscombe  Hill  and  the  tunnels  on  the 
1  B  line,  took  undue  advantage  of  the  plaintiff,  with  all  conse- 
quential relief  thereon,  and  as  seeks  a  declaration  that  the  plain- 
tiff's signature  to  the  paper  of  the  18th  of  April  was  obtained  by 
fraud,  with  all  consequential  relief  thereon,  and  as  seeks  a  declara- 
tion that  the  plaintiff  had  not  incurred  any  penalties  under  the 
contracts,  and  was  entitled  to  be  relieved  therefrom,  and  as  seeks 
a  declaration  that  the  defendants  were  not  entitled  to  take  pos- 
session of  the  works,  and  to  give  the  notices  for  that  purpose,  and 
that  by  such  taking  possession  the  plaintiff  was  relieved  from  all 
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obligation  under  the  contracts,  and  that  the  same  must  be  consid- 
ered as  abandoned,  ought  to  be  dismissed  with  costs. 

But  the  appellant  is  entitled  to  a  decree  to  the  following  effect : 

First,  an  account  must  be  taken  of  all  sums  properly  expended  by 

the  respondents  in  completing,  according  to  the  terms  and 

*  112    conditions  of  the  several  contracts,  *the  works  thereby 

respectively  agreed  to  be  done  by  the  appellant,  including 
extra  works,  with  a  declaration  that,  for  the  purpose  of  such 
accounts,  the  1  B  extension  ought  to  be  deemed  to  be  part  of  the 
original  1  B  contract. 

Secondly,  an  account  must  be  taken  pf  what  is  due  to  the 
respondents  for  principal  and  interest  on  the  several  advances 
made  by  them,  by  way  of  mortgage,  in  the  year  1837. 

And  it  ought  to  be  declared  that  the  appellant  is  chargeable  in 
account  with  the  respondents  for  all  sums  so  expended  by  them  in 
the  completion  of  the  works,  and  also  with  what  shall  be  found 
due  in  respect  of  the  said  mortgages.  Against  what  shall  be 
found  due  from  him  on  these  accounts  the  appellant  is  entitled  to 
have  an  account  of  what  would  have  been  payable  to  him  under 
the  contracts  at  the  completion  thereof  in  case  the  works  had  been 
finished  by  him,  instead  of  being  completed  by  the  respondents ; 
and  also  an  account  of  the  value  of  the  plant,  materials,  and  other 
goods,  of  which  the  respondents  took  possession  in  the  months  of 
July  and  August,  1838. 

And  it  must  be  declared  that  in  taking  the  foregoing  accounts 
the  appellant  is  chargeable  with  the  sum  of  200/.,  with  which  he 
was  debited  in  a  certificate  of  the  11th  of  November,  1836,  under 
the  head  of  penalties;  and  that  ho  is  also  chargeable,  by  way  of 
liquidated  damages,  with  all  other  sums  which  shall  have  become 
payable  by  him  under  the  conditions  of  the  several  bonds  executed 
by  him,  in  the  penal  sums  of  4000Z.,  4000/.,  and  5000/.  mentioned 
in  the  said  three  contracts,  1  B,  2  B,  and  8  L  respectively,  save 
only  so  far  as  the  appellant  shall  show,  to  the  satisfaction  of  the 
Court,  that  the  delay  or  default  in  respect  of  which  any 

*  113    such  liquidated  *  damages  are  claimed  was  occasioned  by 

the  act  or  default  of  the  respondents,  their  agents,  or  ser- 
vants, and  save  also  that  no  penalty  is  to  be  deemed  payable  under 
the  said  bonds  respectively,  from  and  after  the  time  when  the 
respondents  took  possession  of  the  works  to  which  such  bonds 
respectively  related. 
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The  third  bill,  that  I  mean  relative  to  the  particular  nature  of 
t)ie  masonry  work  done,  was  wholly  unnecessary,  and  must  be 
dismissed  with  costs.  I  do  not  think  it  necessary  to  consider 
whether  it  was,  as  is  alleged  by  the  respondents,  demurrable.  It 
was  certainly,  with  reference  to  the  only  accounts  to  which  the 
appellant  is  entitled,  quite  unnecessary.  The  masonry  work,  as 
to  which  this  question  arises,  was  either  work  included  in  what 
was  to  be  done  for  the  original  contract  sums,  or  it  was  extra 
work,  to  be  paid  for  differently.  I  collect  that  it  was  chiefly  of 
the  latter  description  ;  but  this  matter,  and  the  sufiiciency  of  the 
amount  certified,  will  form  proper  subjects  for  discussion  in  the 
inquiry  which  must  now  take  place.  I  can  discover  no  reason 
whatever  for  a  separate  bill  on  this  subject ;  it  is  merely  a  dispute 
as  to  a  particular  class  of  items  in  the  accounts  to  be  taken.  The 
filing  of  a  separate  bill  for  such  a  purpose  was  altogether  unneces- 
sary, and  the  costs  must  be  borne  by  the  appellant. 

I  have  thus  gone  through  the  whole  of  this  long  and  compli- 
cated case,  and  the  course  which  I  respectfully  recommend  to  the 
House  is,  that  your  Lordships  should  declare  the  rights  of  the 
parties  to  be  such  as  I  have  just  indicated,  and,  with  such  a  decla- 
ration, to  refer  it  back  to  the  Court  of  Chancery  to  deal  further 
with  the  case  as  justice  may  require. 

The  appellant,  by  the  terms  of  his  bill,  expressly  submits 
to  pay  what,  if  any  thing,  should  be  found  due  *  from  him,    *  114 
so  that  afler  the  accounts  have  been  taken,  full  justice  may 
be  done  to  both  parties. 

I  do  not  recommend  your  Lordships  to  make  any  order  as  to 
the  costs  of  the  appeal.     Each  party  must  bear  his  own. 

Lord  Brougham.  —  My  Lords,  we  have  at  length  arrived  at  the 
end  of  this  very  long  case,  which  has  been  twice  heard  before  this 
House,  and  on  each  occasion  at  great  length ;  the  death  of  our 
noble  and  learned  friend,  Lord  Chancellor  Cottenham,  having 
prevented  the  House  from  coming  to  a  decision  upon  the  former 
occasion.  I  cannot  sufiiciently  express  my  admiration  of  the 
great  clearness  of  the  statements  of  my  noble  and  learned  friend 
who  has  so  ably  gone  through  the  whole  particulars  of  this  case, 
or  of  the  acuteness,  only  to  be  equalled  by  the  patience,  which  he 
has  shown  in  bringing  the  whole  of  these  matters  before  the 
House.     It  is  for  me  only  to  address  a  few  observations  to  your 
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Lordships  upon  those  parts  of  the  case  on  which  I  had  originally 
entertained  some  doubt,  both  in  the  former  session  and  in  this ; 
and  I  think  it  better  that  I  should  confine  myself  to  those  points 
than  that  I  should  endeavour  to  follow  my  noble  and  learned 
friend  over  the  whole  ground  over  which  he  has  gone. 

The  first  three  prayers  of  this  bill  refer  to  fraud  and  imposition. 
The  first  alleged  imposition  is  respecting  the  fallacious  representa- 
tions which  have  been  made  touching  the  kind  of  stone  through 
which  the  railway  was  to  be  made.  The  second  is  respecting  the 
possession  of  shares  by  the  engineer,  Mr.  Brunei,  unknown  to 
the  appellant ;  and  the  third  relates  to  the  obtaining  fraudulently 
the  signature  of  Mr.  Banger  on  the  18th  of  April.  Upon  one 
only  of  those  three  heads  am  I  about  to  offer  any  remarks 
*  115  *  to  your  Lordships.  I  mean  the  second,  that  which  relates 
to  the  possession  of  the  shares  by  the  engineer,  upon  which 
I  certainly  originally  entertained  very  considerable  doubt.  But 
upon  further  consideration  of  the  particulars  of  the  relative  posi* 
tion  of  the  principal  engineer  and  the  company,  and  also  of  the 
relative  position  of  the  engineer  and  the  company  on  the  one  hand, 
and  the  contractor  on  the  other,  I  have  fully  made  up  my  mind  to 
agree  with  my  noble  and  learned  friend  in  the  conclusion,  that  this 
transaction  does  not,  when  well  and  duly  considered,  support  the 
claim  of  the  appellant.  The  position  of  the  engineer  was  such  that 
he  really  may  be  said,  in  some  respects  altogether,  and  in  all  re- 
spects almost,  to  have  represented  the  company ;  he  may  almost  be 
taken  for  the  company.  The  case  of  DimeB  v.  The  Gfrand  Junction 
Canal  ^  is  that  of  a  Judge,  a  person  clothed  with  high  judicial 
functions,  being  found  to  have  been  a  party  in  the  case,  from  being 
interested  in  the  subject  matter  which  came  before  him  for  his  de- 
ciaon.  We  have  here  the  case  not  of  a  Judge,  nor  indeed  of  any 
thing  like  a  Judge ;  the  utmost  that  he  can  be  said  to  be  is  a  kind 
of  referee  to  whom  certain  matters  were,  by  the  agreement  of  the 
parties,  to  be  referred,  I  will  not  say  for  his  arbitration,  but  rather 
for  his  report  and  decision.  In  some  instances  it  is  even  found  that 
the  company  and  he  are  referred  to  in  the  alternative.  However, 
looking  at  him  in  those  matters  in  which  he  may,  to  some  extent, 
be  said  to  decide  judicially,  I  consider  that  there  he  was  the  known 
officer  of  the  company,  and  his  decision  as  such  was  accepted.  He 
is  not  named  personally  as  Mr.  Brunei,  but  as  ^^  the  principal  en- 

>  8  H.  L.  Caa,  759. 
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gineer  for  the  time  being  "  ;  whatever  principal  engineer  the  com- 
pany appoints  is  to  give  certificates  and  to  make  payments. 
Nay,  moreover,  he  is  to  decide,  as  it  were,  upon  *  appeal  *  116 
from  the  assistant  or  resident  engineer,  for  it  is  provided 
that  tlie  resident  engineer  differing  with  the  contractor  upon  any 
of  these  matters  the  principal  engineer  is  to  decide.  Then,  was  it 
not  known  to  the  contractor  that  Mr.  Brunei  was  the  principal 
engineer  of  the  company,  was  largely  interested  on  the  side  of  the 
respondents  as  their  paid  servant,  and  largely  profiting  by  his  con- 
nection with  them  ?  Was  it  not  known  that  he  miglit  hold  shares 
in  the  company  ?  Was  it  not  generally  understood  amongst  en- 
gineers (though  I  do  not  go  so  far  as  the  Yice-Chancellor  of  Eng- 
land, who  said  it  was  notorious  that  in  all  instances  the  engineers 
were  shareholders),  and  must  it  not  have  been  very  well  known  to 
Mr.  Banger  that  it  was  an  ordinary  case  for  the  engineers  to  hold 
shares  ?  He  might  have  made  that  an  exception  in  the  contract, 
and  required  that  the  engineer  should  not  hold  shares,  but  that 
provision  has  not  been  made.  Besides,  the  interest  which  the 
engineer  had  in  shares  was  perfectly  trifling  compared  with  his 
general  interest  arising  out  of  his  connection  with  the  company. 
Had  this  proviso  been  made  this  absurdity  would  happen,  to  which 
my  noble  and  learned  friend  has  adverted,  that  although  not  pos- 
sessed of  shares  at  that  time,  he  might  any  day  have  become  pos- 
sessed of  shares;  he  might  have  purchased  them  or  inherited 
them ;  they  might  have  come  to  him  by  devise,  and  then  he 
would  have  been  put  in  this  position,  that  he  must  either  have 
given  up  what  had  come  to  him  or  have  ceased  to  be  the  engineer 
employed  by  the  company,  for  if  he  had  continued  possessed,  either 
by  purchase  or  inheritance,  of  a  single  share,  according  to  the 
rigour  of  the  argument  deduced  from  Dimes  v.  l^e  ChrandJunetum 
Canalj  he  must  have  ceased  to  act  under  these  covenants,  and 
the  whole  operations  of  the  company  must  at  once  have  been  con- 
vulsed. 

I  think,  tha^fore,  that  there  is  no  ground  for  considering 
*  that  the  position  in  which  he  was  placed  was  a  qtuisi  judi-  *  IIT 
cial  position.  I  think  it  is  clear  that  he  was  the  company ; 
that  the  contractor  considered  him  as  the  company,  and  that  in  all 
matters,  as  in  this,  the  interests  of  the  company  and  of  the  engi- 
neer were  the  same,  and  that,  with  his  eyes  open,  the  contractor  put 
himself,  to  a  certain  degree,  in  the  hands  of  the  company,  only 
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securing  himself  by  the  express  stipulations  which  are  made  to 
limit  the  discretion  of  the  company.  For  I  look  really  upon  Mr. 
Brunei,  the  principal  engineer  for  the  time  being,  as  in  this  case 
the  company  itself. 

My  Lords,  I  have  known  cases,  and  I  suggested  an  instance  dur- 
ing the  argument  at  the  bar,  in  which  in  private  local  Acts  of  con- 
siderable importance  there  has  been  an  express  provision  that  cer- 
tain judicial  proceedings  shall  take  place,  in  which  a  jury  shall  be 
impanelled,  and  shall  act  under  one  or  other  of  the  directors  of 
the  company.  Although  the  company  is,  in  fact,  the  party  iiiter- 
ested,  yet  one  or  other  of  their  directors,  as  I  have  seen,  while  at 
the  bar,  sits  to  direct  the  jury,  to  dispose  of  questions  of  evidence  ; 
and  this  is  the  case,  although  they  were,  in  fact,  the  parties  between 
whom  and  the  claimant  to  compensation  the  whole  proceedings  were 
then  going  on.  An  arrangement  of  this  sort,  for  the  convenience 
of  the  work- and  of  both  parties,  appears  to  have  been  voluntarily 
entered  into  by  the  parties  to  this  suit. 

The  next  head  upon  which  I  should  wish  to  make  a  few  observa- 
tions, is  one  upon  which  I  certainly  had  some  doubt  during  the 
argument.  I  mean  whether  the  evidence  was  sufficient,  on  that 
part  of  the  bill  which  relates  to  the  taking  possession  of  the  plant, 
to  show  that  the  respondents  were  justified  in  that  proceeding. 

But,  even  if  I  had  still  a  doubt  upon  that  question,  I  entirely 
*  118  agree  with  my  noble  and  learned  friend,  that  this  *  would 
have  been  the  ground  of  an  action  of  trespass  ;  and  that,  in 
fact,  the  fourth  prayer  of  the  bill  is  really  turning  an  action  of 
trespass  into  a  bill  in  equity ;  it  is  calling  upon  a  Court  of  equity 
to  give  damages  for  a  trespass.  Because,  if  there  was  no  sufficient 
ground  for  the  seizure,  if  the  respondents  were  trespassers,  an  ac- 
tion at  law  might  have  been  maintained  against  them  for  damages 
on  account  of  the  seizure. 

But  in  the  sixth  prayer  another  view  is  taken  of  the  matter  ;  the 
first  prayer  is  for  an  account  and  for  damages,  equitable  damages 
under  the  contract,  a  kind  of  fusion  of  law  and  equity  being  at- 
tempted in  this  case ;  equitable  damages  for  wrongfully  taking 
possession,  because,  though  notice  had  been  given,  there  were  no 
laches  on  the  part  of  the  appellant.  But  the  sixth  prayer  is  to 
pass  by  the  contract  altogether,  and  in  respect  of  the  tortious  pos- 
session to  disaffirm  or  set  aside  the  contract,  and  to  give  the  con- 
tractor the  benefit  of  a  quantum  meruit^  as  if  there  had  been  no 
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contract.  Now  I  entirely  agree  with  my  noble  and  learned  friend, 
that  this  is  what  we  cannot  do,  and  what  the  Court  of  Chancery, 
from  which  the  appeal  proceeds,  could  not  do,  and  that  the  appel- 
lant must  be  left,  on  that  ground,  to  his  action  at  law,  and  that 
this  act  of  the  company  assuming  it  to  be  tortious  did  not  get  rid 
of  the  contract,  and  entitle  him  to  go  beside,  above,  or  beyond  it, 
and  to  obtain  the  account  thus  sought  for.  Nor  do  I  think  that 
the  deviation  in  the  line  put  an  end  to  the  contract,  and  enabled 
the  appellant  to  call  for  an  account  in  equity,  as  on  the  principle 
of  a  quarUum  meruit ;  for  a  deviation  of  one  hundred  or  two  hun- 
dred yards,  for  a  short  distance,  was  no  more  than  might  have 
been  expected  in  such  a  contract,  and  here  the  evidence  does  not 
show  it  to  have  been  injurious  to  the  appellant. 

The  last  point,  upon  which  I  have  a  word  to  say  refers  to 
the  question  of  liquidated  damages  ;  and  I  greatly  *  lament  *  119 
that  the  law  should  have  been  laid  down  as  it  has  been  by 
cases,  upon  which  it  is  too  late  now  to  make  any  comment,  except 
to  express  one's  regret.  I  think  this  has  been  lamented,  formerly, 
by  learned  Judges ;  and  although  Lord  Eldon  very  cautiously,  as 
was  his  wont,  expressed  himself  on  this  matter,  yet  it  is  impossible 
to  read  his  observations  in  AiUey  v.  Weldon^  without  seeing  that 
he  was  dissatisfied  with  the  previous  decisions.  He  expresses  the 
great  difficulty  which  he  had  often  found  in  making  his  way 
through  these  cases ;  and  I  think  there  can  be  little  doubt  that  he 
rightly  lanxented  the  course  which  the  law  had  taken.  But,  my 
Lords,  it  is  now  too  late  to  alter  this,  and  we  are  in  every  case 
bound  to  consider  whether  we  are  to  grant  liquidated  damages,  or 
penalties,  according  to  the  principles  that  those  cases  have  estab- 
lished. According  to  those  principles,  I  have  no  doubt  whatever 
that  in  this  case  liquidated  damages  are  due  as  regards  the  fourth 
prayer  of  the  bill,  in  respect  of  injuries  sustained  by  the  respon- 
dents from  the  appellant's  delay,  in  a  case  in  which  that  delay  was 
increasing,  and  in  which  no  specific  sum  could  be  apportioned  in 
respect  of  a  particular  injury  done  to  the  respondents.  In  those 
cases,  I  agree  with  my  noble  and  learned  friend,  that  we  must  con- 
sider the  sum  mentioned  as  liquidated  damages,  as  a  compensa- 
tion to  the  company  for  the  loss  sustained  by  the  delay.  In  the 
other  case,  it  is  equally  clear,  upon  the  principles  laid  down  both 
in  Aitley  v.  Wddon,  to  which  I  have  referred,  and  also  in  Kemble 

^  2  Bos.  &  P.  846. 
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V.  Farren^  that  it  is  to  be  taken  as  penalty.    The  learned  Lord 

Chief  Justice,  in  giving  in  the  latter  case  the  decision  of  the  Court, 

says :  "  It  is  difficult  to  suppose  any  words  more  explicit  or  express 

than  those  used  in  the  agreement ;  the  same  declaring  not 

*  120    only  affirmatively  that  *  the  sum  of  1000?.  should  be  taken 

as  liquidated  damages,  but  negatively  also,  that  it  should 
not  be  considered  as  a  penalty,  or  in  the  nature  thereof."  Yet, 
nevertheless,  because  there  were  in  that  case  some  things  more 
specific,  and  others  less  specific  or  more  general,  the  Court  thought 
itself  bound  by  the  current  of  cases,  to  draw  that  distinction  be- 
tween the  two  ;  and,  in  spite  of  the  positive  and  distinct  statement 
of  the  meaning  of  the  parties,  the  Court  felt  compelled  to  consider 
that  the  parties  did  not  mean  that  statement  to  be  taken  as  apply- 
ing to  the  whole,  but  only  as  to  a  part,  and  therefore  to  decide  that 
one  part  of  the  sum  should  be  penalty,  although  the  party  had  said 
that  none  should  be  penalty,  and  that  the  other  part  should  be 
liquidated  damages,  although  the  parties  had  declared  that  the 
same  character  should  apply  to  the  whole. 

However,  my  Lords,  we  have  no  choice  in  the  instance  that  I 
have  referred  to,  as  to  the  fourth  prayer  of  the  bill,  but  to  con- 
sider them  as  liquidated  damages.  And  with  regard  to  the  other, 
we  must  consider  them  as  in  the  nature  of  penalty.  The  result  is, 
as  has  been  stated  by  my  noble  and  learned  friend,  that  we  must 
decide  against  the  appellant,  both  on  the  original  appeal,  and  upon 
the  cross  appeal.  But,  my  Lords,  I  fear  that  we  cannot  say  that 
we  shall  put  an  end  to  this  case ;  it  must  undergo  some  further 
inquiry  in  the  Court  of  Chancery  upon  the  matters  which  have 
been  mentioned  by  my  noble  and  learned  friend. 

The  Lord  Chancellor. —  The  declaration  is  substantially  what 
I  stated.    There  must  be  an  account  taken  in  favour  of  the  appel- 
lant, of  what  would  have  been  favourable  to  him  if  he  had  been 
allowed  to  complete  the  contract,  also  the  value  of  the  stock. 

*  121    On  the  other  hand,  he  must  be  charged  with  *  all  sums  of 

money  properly  expended  in  completing  the  works  tliat  be 
was  bound  to  complete,  and  also  to  be  charged  with  the  sums  due 
on  mortgage.     And,  under  the  bonds,  the  penalties. 

Decree  reversed  tffith  declarations  and  remit. 
Lords'  Journals,  26  May,  1854. 

^  6  Biog.  141. 
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SYNNOT  I?.  SIMPSON. 
1854.    May  16,  18,  19,  SO. 

Mabcus  Synnot,  and  others,       .        .        •  AppeUants. 

The  Rev.  John  Edward   Henry  Simpson  and  )  R^^ondmt^  * 
others, ) 

TnMt  for  Creditors. 

A.  and  B.,  father  and  son,  executed  in  1818  an  indenture  of  settlement  on  occa- 
sion of  the  son's  intended  marriage.  The  father  and  son,  the  lady  and  her 
&ther,  and  other  persons,  trustees,  were  parties  to  the  indenture.  Certain 
freehold  estates  were  conveyed  to  the  trustees  for  A.  for  life,  remainder  to  B., 
and  these  estates  were  exonerated  from  dehts  due  by  A.,  which  debts  were 
made  charges  on  certain  leasehold  premises  expressly  named.  These  premises 
were  vested  in  trustees,  on  trust  (among  other  things)  to  keep  down  the  inter- 
est of  A/s  debts  affecting  any  of  the  estates  comprised  in  the  deed,  and  they 
were  empowered  **  with  the  desire  and  consent "  of  A.  and  B.,  and  notwith- 
standing any  of  the  trusts  therein  contained,  to  sell  the  leasehold  premises  so 
put  in  settlement  for  the  payment  of  the  debts  and  encumbrances.  Another 
deed  was  executed  by  A.  and  B.  in  1824,  which  recited  the  fonner,  appointed 
new  trustees,  added  new  debts,  and  made  provision  for  the  payment  of  all. 
The  trustees  never  acted  in  discharge  of  the  trust,  and  the  deeds  were  not 
communicated  to  the  creditors,  but  B.,  who  by  an  arrangement  with  his  father 
had  possession  and  management  of  the  estates,  paid  the  interest  on  the  debts. 
After  the  deaths  of  both  A.  and  B.,  the  son  of  the  latter  entered  into  posses- 
sion of  the  estates.  C,  a  bond  creditor,  whose  name  and  claim  were  set  forth 
in  the  schedule  to  the  deed  of  1818,  filed  a  bill  to  have  the  trusts  of  that  deed 
carried  into  execution.  The  Court  of  Chancery  in  Ireland  held  that  this  debt 
"  was  within  the  trust  contained  in  the  indenture  for  the  payment  of  the  sched- 
uled debts.*" 

On  appeal,  this  decision  was  affirmed.  Lord  St  Leonards  disnendente, 

•  On  the  30ih  May,  1799,  Francis  Synge  and  Dorothy  *  122 
Hatch  (his  mother  in  law),  both  of  St.  Sepulchre's,  in  the 
county  of  Dublin,  granted  unto  the  Rev.  John  Simpson,  of  Guffe 
Street,  Dublin,  a  bond,  conditioned  in  the  sum  of  10002.,  to  secure 
payment  of  a  sum  of  5002.,  with  interest.  On  the  10th  of  May, 
1817,  Francis  Synge  granted  to  the  Rev.  John  Edward  Henry 
Simpson,  the  son  and  representative  of  the  former  obligee,  a  bond, 
conditioned  in  the  sum  of  3400Z.,  to  secure  payment  of  the  sum  of 
1700/.,  with  interest.    On  the  17th  April,  1818,  on  occasion  of  the 

^  Montefiore  v.  Browne,  7  H.  L.  Cas.  251. 
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marriage  of  John,  the  eldest  son  of  Francis  Synge,  with  Miss 
Hamilton,  an  indenture  of  settlement  was  executed,  to  which 
Francis  and  John  Synge,  the  lady,  her  father,  and  her  trustees 
were  parties.  It  recited  the  settlement  made  on  the  marriage  of 
Francis  Synge  in  1786,  and  the  limitations  of  the  estates  thereby 
settled,  and  provided  that  some  of  such  estates  should  be  set  apart 
in  exoneration  of  others  to  provide  for  rents,  renewable  fines,  and 
keeping  down  interest  and  encumbrances,  and  for  payment  of  such 
debts  as  were  thereinafter  mentioned.  Certain  freehold  and  lease- 
hold lands,  situated  in  the  counties  of  Meath  and  Sligo,  and  the  city 
of  Dublin,  were  settled  to  the  use  of  Francis  and  John  Synge  until 
marriage,  then  to  trustees  for  ninety-nine  years  ;  remainder  to  Fran- 
cis Synge  for  life  ;  remainder  to  trustees  to  secure  jointure,  &c. ; 
remainder  to  first  and  other  sons,  &c. ;  similar  provisions  were 
made  with  respect  to  lands  in  Wicklow ;  and  then  there  was  a 
conveyance  by  Francis  Synge  to  J.  D.  Latouche  and  E.  S.  Cooper 
of  certain  lands  at  Kilberry  and  St.  Sepulchre's,  Dublin,  held  on 
leases  for  lives,  renewable  for  ever,  upon  trust,  out  of  the  rents  to 
pay  head  rents,  &c.,  keep  down  the  interest  upon  debts  and  encum- 
brances affecting  the  several  estates  in  the  said  indenture  granted, 
due  by  Francis  Synge,  and  specified  in  a  schedule  thereto  ; 
*123  remainder  to  Francis  Synge  for  life,  without  *  impeach- 
ment, &c. ;  remainder  to  John  Synge,  his  heirs,  &c.,  and 
his  executors,  &c.  The  leaseholds  thus  settled  were  to  be  subject 
to  the  debts  and  encumbrances  of  Francis  Synge,  specified  in  a 
schedule  annexed  (except  a  mortgage  for  8500/.) :  these  debts 
were  to  be  liens  and  charges  thereon  in  exoneration  of  certain 
premises  in  Glover's  Alley  and  York  Street :  this  mortgage  was  to 
be  a  charge  on  those  premises  only,  some  property  at  St.  Sepul- 
chre's being  expressly  exonerated  from  it.  Other  provisions  were 
then  made,  and  a  present  income  during  the  life  of  Francis  Synge 
was  to  be  secured  to  John  Synge,  amounting  to  600Z.  a  year,  and 
in  case  of  his  death  during  the  life  of  his  father,  to  his  intended 
wife,  to  the  amount  of  3001.  a  year.  Certain  lands  at  Glasnamul- 
len  and  Roundwood  (indemnified  against  the  debts  of  Francis 
Synge  in  his  lifetime)  were  leased  to  John  at  a  peppercorn  rent  in 
satisfaction  of  this  arrangement,  and  were  so  accepted  by  him ; 
and  there  was  a  declaration  that  the  lands  vested  by  the  settlement 
in  the  trustees  for  payment  of  debts  might,  notwithstanding  any 
of  the  trusts,  be  sold  by  the  trustees  for  the  payment  of  the  debts 
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aad  encumbrances  then  charged  thereon,  with  the  desire  and  con- 
sent of  Francis  or  of  John  Synge,  or  the  survivor  of  them.  The 
respondent  was  the  eldest  son  of  this  marriage. 

In  July,  1824,  another  deed  was  executed  by  Francis  Synge  the 
elder,  which  recited  the  former  one,  appointed  other  trustees,  and 
made,  among  other  things,  several  provisions  for  carrying  the 
former  deed  into  effect.  This  new  deed  added  considerable 
charges  to  the  lands  already  put  in  trust  for  the  payment  of  debts. 
The  trustees  never  interfered,  and  no  notice  was  given  by  them 
to  the  creditors  mentioned  in  the  schedule  annexed  to  the  deed  of 
1818,  but  John  Synge  paid  interest  on  the  debts  according 
to  the  deed,  *  and  he  and  his  son  Francis  wrote  to  creditors  *  124 
offering  to  pay  them  off  unless  they  would  accept  a  lower 
rate  of  interest. 

Francis  Synge,  senior,  died  in  1831,  and  by  his  will,  which  bore 
date  10  July,  1815,  gave  to  his  son  John  all  his  real  and  personal 
estates,  and  appointed  him  executor.  John  Synge  died  in  1845, 
leaving  all  his  real  and  personal  estates  to  his  eldest  son,  Francis 
Synge,  junior,  subject  to  the  payment  of  debts  and  legacies. 

On  the  13th  of  April,  1847,  a  bill  was  filed  in  the  Court  of 
Chancery,  in  Ireland,  by  a  creditor  of  John  Synge,  on  behalf  of 
himself  and  the  other  creditors,  praying  for  an  account  and  ad- 
ministration of  the  real  and  personal  estate  of  the  said  John  Synge. 

The  Kev.  John  Edward  Henry  Simpson,  on  the  2d  August, 
1847,  filed  his  bill  (which  was  duly  amended  in  January,  1848), 
against  Francis  Synge,  junior,  the  appellants  and  several  other 
persons,  setting  forth  the  two  bonds  already  stated,  and  the  inden- 
tures of  April,  1818,  and  July,  1824,  and  praying  that  the  said 
bonds  might  be  declared  to  be  the  same  bonds  as  those  described 
in  the  schedule  to  the  indenture  of  1818,^  and  might  be  declared 
to'  be  well  charged  by  the  indenture  and  schedule  on  the  lands 
and  premises  therein  mentioned,  and  asking  for  an  account,  &c., 
and  that  the  premises  might  be  sold  and  the  proceeds  applied  in 
discharge  of  the  said  bonds.  Answers  were  put  in,  and  the 
causes  came  on  for  hearing  before  Lord  Chancellor  Brady,  who 
on  the  15th  June,  1849,  made  a  decree  by  which  he  directed  the 
Uaster  to  take  an  account  of  what  was  due  to  Simpson  on  the  two 
bonds,  and  it  was  declared  that  the  bonds  were  identical  with 

^  This  was  necessary,  because  the  bonds  had  been  misdescribed  in  the  schedule. 
There  was  no  real  doubt  as  to  their  identity. 
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those  mentioned  in  the  schedule  to  the  indenture  of  April, 

*  125    1818,  and  were  ^*  within  *  the  trusts  contained  in  the  in- 

denture for  the  payment  of  the  said  schedule  debts ;  and 
it  was  further  declared  that  the  said  John  Synge,  deceased,  took 
the  trust  lands  and  premises  comprised  in  the  said  indenture  of 
April,  1818,  upon  the  trusts  in  the  said  indenture  stated,  and 
amongst  others,  subject  to  the  payment  of  the  interest  to  grow- 
due  on  the  said  respective  bonds,  and  that  the  interest  then  due 
and  thereafter  to  grow  due,  were  respectively  well  charged  by  the 
said  indenture  on  the  said  trust  lands,"  &c. 
The  appeal  was  brought  against  this  decree. 

The  Soluntor- General  {Sir  R.  BethelV)  and  Mr.  Teed  for  the 
appellant.  —  There  was  not  in  this  case  any  trust  created  for  the 
benefit  of  third  persons.  The  creditors  were  not  parties  to  the  deed, 
and  cannot  therefore  enforce  it,  for  there  is  no  contract  with  them 
which  alone  can  give  them  such  a  right.  The  deed  was  made  for 
the  convenience  of  two  parties,  father  and  son,  who  arranged  out 
of  what  property  certain  debts  should  be  paid,  and  what  property 
should  be  settled,  independent  of  those  debts,  and  no  third  party, 
who  had  nothing  to  do  with  the  deed,  can  claim  that  it  should  be 
treated  as  a  trust  for  his  benefit.  There  was  no  such  communi- 
cation made  to  the  creditor  as  would  influence  him  in  his  conduct 
regarding  the  enforcement  of  his  debt,  and  consequently  no  interest 
was  given  him  on  which  he  can  ask  for  the  interference  of  the 
Court.  Bill  V.  Ouretan^  shows  that  except  the  characters  of  trus- 
tee and  ee9tu%  que  trust  have  been  expressly  created  by  the  deed, 
there  is  no  power  to  enforce  its  provisions,  but  it  may  be  revoked 
by  the  person  who  voluntarily  made  it.     Q-arrard  v.  Lard 

*  126   Lauderdale^  and  Walwyn  v.  Coutts^  *  are  to  the  same  effect, 

and  both  were  considered  and  observed  on  in  Bill  v.  Curt- 
ton.    No  trust  has  been  actually  created  here. 

The  earliedt  case  on  this  subject  is  that  of  WarraU  v.  Harfordy^ 
where  it  was  held  that  the  indemnity  given  to  trustees  under  a 
deed  of  trust  does  not  give  the  persons  employed  by  them  a  right, 
as  creditors,  against  the  trust  funds.  GHbha  v.  O-lamU^  on  appeal 
before  the  Lord  Chancellor,^  enforced  the  same  principle. 

*  2  Mylne  &  E.  503.  «  S  Yes.  4. 

>  8  Sim.  1,  2  Ross.  &  M.  451.  *  11  Sim.  584. 

•  8  Sim.  14,  8  Mer.  707.  •  11  Sim.  591. 
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[Lord  St.  Leonards.  —  And  applied  it  to  a  still  greater  extent.] 
The  case  of  JBrotvne  v.  Cavendiih^  which  was  decided  by  Lord 
St.  Leonards,  in  Ireland,  seems  the  other  way.  There  it  was  held 
that  Toluntary  settlements  and  voluntary  conveyances  to  trustees 
for  payment  of  debts  differ ;  that  when,  under  a  voluntary  settle- 
ment the  fund  has  been  actually  vested  in  trustees,  though  there 
has  been  no  consideration  for  the  creation  of  the  trust,  and  though 
the  fund  has  got  back  by  accident  into  the  possession  of  the  person 
who  created  the  trust,  yet  the  trust  may  be  enforced  for  the  benefit 
of  volunteers,  for  the  relation  of  trustee  and  cestui  que  trust  has 
been  created.  But  there  it  was  expressly  stated  that  the  claim 
must  depend  on  the  manner  in  which  the  deed  had  been  acted  on. 
Applying  that  rule  here,  that  case  is  not  an  authority  against  the 
appellants.  The  distinction  too  was  taken  between  deeds  founded 
on  contract  and  deeds  where  no  contract  had  given  rise  to  them, 
but  where  they  were  mere  arrangements  for  the  convenience  of 
the  parties  making  them.  The  latter,  which  could  not  be  enforced, 
are  of  the  nature  of  the  deed  which  has  been  executed  here, 
and  that  brings  this  case  *more  within  that  of  Simmonds  v.  *  127 
Falles.^  Evans  (or  Lavf)  v.  Bagwell  ^  is  in  point.  There 
P.  was  an  encumbrancer  on  an  estate  to  the  extont  of  2000Z., 
which  he  had  advanced  as  an  intending  purchaser,  but  the  pur- 
chase was  broken  off,  and  the  estate  was  settled  upon  the  marriage 
of  the  son  of  the  vendor,  and  in  that  settlement  there  was  a  trust 
for  payment  of  debts,  and  P.  was  named  in  the  schedule  to  the 
settlement,  but  he  was  not  a  party  to  that  settlement,  and  so  he 
was  held  not  entitled  to  maintain  a  bill  for  the  performance  of  the 
trusts.    The  rule  there  acted  on  must  govern  the  present  case. 

The  respondent  Simpson  contributed  nothing  to  this  deed,  and 
his  right  to  an  action  at  law  upon  his  bond  is  not  affected  by  it. 
He  cannot  therefore  have  any  claim  under  it.  The  deed  is  a  mere 
voluntary  deed,  making  an  arrangement  between  the  father  and 
son,  but  not  changing  the  existing  rights  of  any  other  parties,  and 
not  giving  them  any  new  rights.  The  creditors  could  neither  have 
compelled  nor  prevented  any  different  arrangement  of  the  prop- 
erty ;  their  rights  against  it  remain  untouched  by  the  arrange- 
ment, and  the  authors  of  that  arrangement  can  at  any  time 
change  it. 

*  1  Jones  &  Lat  606.  *  2  Jones  &  Lat.  489. 

*  4  Drory  &  War.  398,  2  Con.  &  L.  612. 
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The  death  of  Francis  Synge  did  not  change  the  nature  of  this 
arrangement,  nor  make  it  more  a  trust  than  it  was  before. 

Mr.  Napier  and  Mr.  Molt  for  the  respondent.  —  The  decree 
below  is  right.  This  was  not  a  mere  voluntary  arrangement 
between  the  father  and  the  son ;  it  was  a  contract  for  a  valuable 
consideration,  part  of  that  consideration  being  marriage,  for  the 
parties  to  the  intended  marriage  were  parties  to  the  deed,  and  the 
friends  of  the  lady  might  well  have  refused  their  consent 

*  128    to  the  marriage  *  unless  an  arrangement  of  this  sort  was 

made  to  secure  payment  of  the  father's  debts,  and  a  pro- 
vision for  the  intended  wife.  Such  a  deed  being  once  entered  into 
cannot  be  revoked  but  by  the  consent  of  all  concerned :  Davenport 
V.  Buhopp ;  ^  and  after  the  execution  of  the  other  trusts  of  the 
deed  the  creditors  are  entitled  to  claim  the  execution  of  the  trust 
in  their  favour.  In  Ellison  v.  Ellison?  Lord  Eldon  said  that 
though  a  Court  of  equity  would  not  constitute  a  party  a  cestui  que 
trtist  so  long  as  the  stipulation  rested  in  covenant  only,  it  would 
do  so  when  that  stipulation,  though  voluntary,  had  been  in  part 
performed.  Bill  v.  Cureton^  is,  in  truth,  an  authority  for  the 
respondents.  There  is  just  as  much  an  actual  trust  created  here 
as  in  that  case.  There  an  unmarried  woman,  not  contemplating 
marriage  at  the  moment,  made  a  settlement  on  herself  for  life, 
and  then  on  her  possible  husband  and  children.  A  bill  was  after- 
wards filed  to  revoke  this  settlement  as  purely  voluntary,  but,  con- 
sidering the  nature  of  the  interests,  and  the  matter  in  respect 
of  which  the  settlement  was  made,  the  Court  held  that  it  could 
not  be  revoked.  So  here,  marriage  was  in  contemplation  and 
formed  part  of  the  consideration  for  the  deed.  That  marriage  has 
taken  place,  and  the  deed  is  irrevocable.  In  Acton  v.  WoodgatCj^ 
the  same  principle  had  been  applied  by  Sir  J.  Leech,  Master  of  the 
Rolls ;  and  even  in  Q-arrard  v.  Lord  Lauderdale?  Lord  Lyndhurst 
takes  a  distinction  between  a  mere  voluntary  arrangement  to  pay 
off  debts,  where  the  creditors  are  no  parties  to  it,  and  a  settlement 
which  embraces  other  purposes,  and  creates  trusts  for  effecting 

them.    Here  other  purposes  are  embraced  by  the  deed. 

*  129        *  A  good  consideration  existed  as  between  the  parties  to 

^  2  Younge  &  C.  Ch.  461.  «  2  Mylne  &  K.  492. 

*  6  Ves.  656.  *  2  Ross.  &  M.  461. 

'  2  Mylne  &  K  608. 
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the  deed  of  1818  for  the  stipulations  into  which  they  entered. 
One  part  of  that  consideration  was  a  settlement  as  to  the  debts  of 
the  father,  Francis  Synge  ;  another  was  the  marriage  of  his  son. 
Tlie  respondent  is  mentioned  as  a  creditor  in  the  schedule  to  the 
deed,  and  is  entitled  to  the  benefit  of  it. 

[Lord  St.  Leonards.  —  That  argument  equally  applies  to  one 
as  to  another  person  mentioned  in  the  schedule  attached  to  the 
deed.  What  do  you  say  to  a  man  filing  a  bill  to  carry  into  eflFect 
this  disposition  mentioned  in  the  schedule,  respecting  a  charity, 
"  To  family  of  the  late  James  Stewart,  an  intended  donation  to 
fulfil  a  supposed  intention  of  John  Hatch,  Esq.,  15002."  ?] 

The  rights  of  this  respondent,  who  is  a  bond  fde  creditor,  cannot 
be  prejudiced  by  what  may  affect  the  claims  of  other  persons.  It 
is  not  absolutely  necessary  that  the  creditor  should  sign^a  deed  of 
this  kind,  if  he  is  lawfully  entitled  to  the  advantages  it  gives, 
Gregory  v.  Williams,^  Field  v.  Lord  Bonoughmore?  It  is  true  that 
that  decision  of  Lord  Plunket  was  afterwards  reversed  by  Lord 
Chancellor  Sugden  on  a  rehearing,^  but  that  reversal  proceeded  on 
the  special  circumstances  under  which  the  deed  was  sought  to  be 
enforced,  circumstances  which  were  only  shown  at  the  rehearing, 
and  not  upon  any  question  of  law.  That  case,  therefore,  must  be 
taken  as  an  authority  for  the  present  decision ;  Acton  v.  Woodgate  * 
shows  that  a  communication  to  the  creditor  of  the  fact  of  such  a 
deed  having  been  executed  may  destroy  the  power  of  revocation 
contained  in  it,  because,  as  the  Master  of  the  Rolls  there  observed : 
"  The  creditors  being  aware  of  such  a  trust,  might  be  there- 
by induced  to  *  a  forbearance  in  respect  of  their  claims  *  130 
which  they  would  not  otherwise  have  exercised."  The 
truth  of  that  remark  appears  forcibly  to  have  struck  the  mind  of 
Lord  Chancellor  Sugden,  who  in  Browne  v.  Cavendish  ^  says,  in 
reference  to  it :  "  When  I  first  read  that  case,  I  made  this  observa- 
tion in  the  margin, '  This  has  always  been  my  opinion ' ;  but  in 
stating  this  I  do  not  bind  myself  to  hold  that,  in  every  case,  a 
representation  to  a  creditor  will  give  him  the  benefit  of  the  trust. 
It  must  depend  on  the  character  of  the  representation  and  the 
manner  it  is  acted  on.  On  the  other  hand,  I  should  be  sorry  to 
have  it  understood  that  a  man  may  create  a  trust  for  the  benefit  of 

1  3  Mer.  582.  *  2  Mylne  &  K.  492. 

•  2  Drury  &  Wal.  680.  »  1  Jones  &  Lat  686. 

»  1  Drury  &  War.  227. 
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his  creditors,  communicate  it  to  them,  and  obtain  from  them  the 
benefit  of  their  lying  by  until,  perhaps,  the  legal  right  to  sue  was 
lost,  and  then  insist  that  the  trust  was  wholly  within  his  own 
power."  In  Etrwan  v.  Daniel,^  Vice-Chancellor  Wigram  adopted 
the  same  view  of  the  subject*  Here  it  is  clear,  on  the  terms  of  the 
settlement,  that  the  trustees  are  directed  to  pay  the  interest  on  the 
debts,  and  subject  thereto,  and  to  the  debts  themselves,  the  prop- 
erty is  limited  in  settlement.  To  this  it  is  added  that  the  debts 
mentioned  in  the  schedule  shall  be  charges  on  the  trust  lands,  and 
the  interest  appears  to  have  been  for  years  paid  by  the  son,  and 
consequently  this  case  falls  within  the  description  of  those  already 
mentioned. 

[Lord  St.  Leonards.  —  You  cannot  raise  an  equity  on  a  com- 
munication of  the  deed  to  the  creditor  without  having  charged  the 
communication  in  the  bill.  To  do  so  would  be  to  take  the  defend- 
ant by  surprise.  Now  Lord  Chancellor  Brady  states,  in  his  judg- 
ment, that  the  bill  alleges  only  the  execution  of  the  deed  of  1818  ; 
but  not  that  the  trustees  entered  on  the  land  or  took  a  part  in  the 
execution  of  the  trust,  or  that  there  was  any  communication 
*  181  *  to  Simpson,  as  a  creditor,  or  that  he  was  aware  of  the 
deed.] 

The  evidence  here  consists  of  the  letters  of  Mr.  Francis  Synge, 
jun.,  the  real  appellant  to  Mr.  Simpson,  the  respondent ;  so  that 
there  is  no  ground  for  saying  that  he  can  be  taken  by  surprise. 
On  this  point  the  present  case  resembles  that  of  Fitzgerald  v.  Steuh 
art?  Thertf  a  consignment  of  goods  had  been  made  from  abroad, 
to  answer  an  annuity.  The  consignee  in  this  country  gave  a  notice 
to  the  annuitant,  and  made  payments  in  pursuance  of  it.  He  was 
held  not  to  be  entitled  afterwards  to  discontinue  such  payments, 
so  long  as  he  had  any  produce  of  the  consignments  in  his  hands. 
In  Harldnd  v.  Sinks  ^  A.  had  executed  a  deed,  assigning  all  his 
property  in  trust  for  his  creditors  who  should  come  in  and  sign  the 
deed.  B.,  the  assignee,  who  was  not  a  creditor,  took  possession  of 
the  property.  C,  a  creditor,  applied  to  B.  for  an  explanation,  de- 
clared himself  satisfied  with  it,  and  took  no  step  in  a  hostile  man- 
ner to  enforce  his  demand,  but  did  not  actually  sign  the  deed ; 
four  other  creditors  did  the  like ;  another  creditor,  treating  the 
deed  as  void,  issued  an  execution,  and  seized  the  property.     The 

»  5  Hare,  498.  »  16  Q.  B.  713. 

*  2  Ru88.  &  M.  457. 
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Court  held  that  the  deed  was  valid,  for  that,  by  what  had  taken  place 
between  B.  and  some  of  the  creditors,  the  relation  of  trustee  and 
cestui  que  tnut  had  been  created.  In  that  case  Williams  v.  Everett  ^ 
was  cited  and  adopted ;  for  though  there  the  decision  was  against 
the  existence  of  the  trust,  it  proceeded  entirely  on  the  ground 
that,  from  the  first,  the  person  sued  had  absolutely  repudiated  the 
trust ;  had  he  once  accepted  it,  had  the  situation  of  the 
creditor  been  in  any  way  altered,  the  *  trustee  could  not  *  132 
hare  retired,  nor  would  the  deed  be  revocable.^  Heap  v. 
T(mge^  is  also  a  strong  authority  to  show  that  where  the  consider- 
ation is  valuable,  and  the  interests  of  other  parties  are  affected  by 
the  deed,  it  cannot  be  treated  as  a  mere  voluntary  deed.  There 
has  been  a  course  of  dealing  here  which  distinguishes  this  case 
from  that  of  Garrard  v.  Lord  Lauderdaie^  and  fully  warrants  the 
decree  of  the  Court  below. 

> 

The  Solicitor' General^  in  reply.  —  No  notice  whatever  was  given 
of  the  existence  of  the  deed.  John  Synge  paid  interest  on  his 
father's  debts,  as  a  steward  might  have  done,  but  not  in  conse- 
quence of  the  deed,  or  of  any  notice  to  the  creditors  that  such  a 
deed  existed.     The  bill  does  not  allege  notice. 

The  rule  at  law  is  expressed  in  the  case  of  Williams  v.  Iherett^ 
that  the  adoption  by  the  trustee  of  the  trust,  as  such,  must  be 
shown,  and  is  distinctly  recognised  in  Harland  v.  Binks^  the  decis- 
ion in  which  proceeded  on  the  express  fact  that  there  had  been 
such  an  adoption ;  the  question  of  the  creation  of  the  relation  of 
trustee  and  cestui  que  trust  being  treated  as  one  of  fact  rather  than 
one  of  law. 

There  was  no  such  adoption  here,  nor  any  need  of  any  such 
trust,  so  far  as  this  respondent  was  concerned.  Being  a  bond 
creditor,  he  might  have  gone  in  under  the  administration  suit, 
which  was  instituted  against  John,  on  account  of  his  own  debts, 
and  of  those  of  his  father,  of  whom  he  was  the  personal  repre- 
sentative. 

♦The  Lord  Chancellor,  having  stated  the  facts  and    ♦ISS 

*  14  East,  582.     See  Lilly  v.  Hays,  2  Harris.  &  W.  838,  5  A.  &  E.  548. 

*  Per  Mr.  Justice  Wightman,  Harknd  v.  Binks,  15  Q.  B.  721. 

*  9  Hare,  90.  *  15  Q.  B.  718. 

*  14  East,  582. 
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pleadings,  said:  The  question  now  presented  for  consideration 
is,  what  were  the  rights  of  Mr.  Simpson,  the  bonds,  of  which 
he  is  the  holder,  as  representing  the  original  obligee,  being  in- 
cluded in  this  schedule  ?  The  Court  of  Chancery  decided  that 
the  deed  gave  to  Mr.  Simpson  an  equitable  right,  as  having  an 
encumbrance  or  a  charge  upon  the  land  of  Eilberry,  and  the  other 
lands  so  conveyed  to  trustees,  and  made  a  decree  upon  the  footing 
of  his  having  that  right.  One  of  the  defendants,  Mr.  Synnot, 
whom  I  may  treat  merely  as  a  judgment  encumbrancer,  claiming 
under  John  Synge,  appeals  against  that  decree,  upon  the  ground 
that  that  deed  gave  no  right  whatever  to  Mr.  Simpson  as  a  bond 
creditor,  or  at  least  no  right  which  entitled  him  to  come  and  claim 
relief  against  the  estate. 

I  do  not  at  all  question  or  doubt  the  doctrine  acted  on  in  the 
cases  of  Garrard  v.  Lord  Lauderdale^  and  Walwyn  v.  CovUs^ 
and  other  cases  which  have  followed  those  decisions.  They  pro- 
ceeded on  the  principle  that,  where  a  person  who  is  indebted 
makes  provision  for  payment  of  his  debts  by  vesting  property  in 
trustees  for  the  purpose  of  discharging  them,  but  does  so  behind 
the  backs  of  the  creditors,  and  without  communicating  with  them, 
the  trustees  do  not  become  trustees  for  the  creditors.  The 
arrangement  is  one  supposed  to  be  made  by  the  debtor  for  his 
own  convenience  only ;  it  is  as  if  he  had  put  a  sum  of  money 
into  the  hands  of  an  agent,  with  directions  to  apply  it  in  paying 
certain  specified  debts.  In  such  a  case  there  is  no  privity  between 
the  agent  and  the  creditor.  The  debtor  may  at  any  time  revoke 
the  authority  given  to  his  agent,  and  may  recall  the  money 
*  134  placed  in  his  hands.  The  *  agent  is  the  agent  exclusively 
of  the  debtor,  not  of  the  creditor.  No  action  could  be 
maintained  against  him  by  the  creditor ;  there  is  no  privity  be- 
tween them.  The  same  principle  precisely  applies  where  the 
debtor,  instead  of  placing  money  in  the  hands  of  another,  with 
directions  to  apply  it  in  discharge  of  his  debts,  conveys  real  estate 
to  him  in  order  to  its  being  converted  into  money  by  sale  or 
mortgage,  so  that  the  money  raised  may  be  applied  in  discharge 
of  debts.  The  person  in  whom  real  estate  is  so  vested  is  a  trustee, 
not  for  the  creditor,  but  for  the  debtor.  When,  in  pursuance  of 
his  trust,  the  trustee  sells,  and  pays  the  debtor  his  demand,  he 
does  so  in  pursuance  of  the  directions  given  to  him  by  his  prin- 

^  8  Sim.  1,  2  Ross.  &  M.  451.  *  3  Sim.  14,  3  Mer.  707. 
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cipal,  the  debtor,  from  whom  he  has  received  the  property,  not 
in  discharge  of  any  duty  which  he  owes  to  the  creditor ;  the 
debtor  is  alone  the  person  to  whom  the  trustee  is  to  look.  The 
debtor  may  regulate  the  disposition  of  the  property  as  he  thinks 
fit ;  may  order  the  proceeds  of  it  to  be  applied  in  discharge  of  his 
debts,  and  may  then  revoke  these  orders,  and  give  fresh  directions, 
without  regard  to  the  interests  of  those  for  whose  benefit  the  prior 
orders  would  have  operated. 

It  would  be  idle  and  worse  than  idle  to  go  through,  at  any 
length,  the  authorities  upon  this  subject.  They  were  all  cited  at 
the  bar,  but  the  doctrine  is  too  well  established  to  need  illustra- 
tion. I  shall  only  advert  to  two  cases  in  which  the  doctrine  is 
very  clearly  laid  down,  and  was  acted  upon  by  my  noble  and 
learned  friend  the  then  Lord  Chancellor  of  Ireland ;  I  allude  to  the 
cases  of  JEvans  or  Law  v.  Bagwell  ^  and  Browne  v.  Cavendish,^  the 
first  in  1843,  and  the  second  in  1844.  In  the  first  case  a  person  of 
the  name  of  John  Bagwell  was  indebted  to  George  Putland 
*  in  the  sum  of  2000Z.  (it  is  unnecessary  to  state  how  that  *  185 
arose),  in  respect  of  an  estate  which  Putland  had  agreed 
to  purchase,  and  on  the  proposed  purchase  of  which  he  had  ad- 
vanced 2000?.,  but  the  sale  went  oflF.  Putland,  of  course,  had  a 
lien  upon  that  estate,  and  Bagwell,  being  thus  indebted  to  him, 
conveyed  another  estate,  not  that  upon  which  Putland  had  a  lien, 
to  two  trustees  in  trust  to  pay  the  debts  mentioned  in  the  schedule, 
which  included  Putland's  20002.  Putland  died,  and  his  represen- 
tative finding  that  he  was  named  in  the  schedule,  filed  a  bill  to 
have  that  sum  of  20002.  paid  to  him  under  the  trusts  of  that  deed. 
But  the  Lord  Chancellor  held  at  once  that  there  was  no  doubt 
upon  the  question,  and  that  the  plaintiff,  not  being  a  party  to  the 
deed,  could  not  maintain  a  bill  for  the  performance  of  the  trusts, 
and  therefore  treated  it  as  a  case  that  came  exactly  within  the 
principle  of  Garrard  v.  Lord  Lauderdale^  and  several  other 
cases. 

Browne  v.  CavendUh^  went  really  upon  the  same  principle, 
though  it  appeared,  perhaps,  to  go  a  little  further.  In  that  case 
certain  lands  were  conveyed,  called  the  lands  of  Merton,  to  trus- 
tees, to  sell  and  pay  off  a  number  of  scheduled  debts  of  John 
Browne,  the  surplus  to  John  Browne  in  fee.     Amongst  the  debts 

1  4  Drury  &  War.  39S,  2  Con.  &  Laws,  612.         *  3  Sim.  1,  2  Rubs.  &  M.  451. 
*  1  Jones  &  Lat.  606.  *  1  Jones  &  Lat.  606. 
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in  the  schedule  was  a  bond  due  to  other  persons  of  the  name  of 
Browne.  The  property  having  been  put  up  for  sale,  Cavendish, 
the  defendant,  purchased  it,  and  there  having  been  some  question 
as  to  the  extent  of  the  debt  due  to  Browne  upon  the  bonds,  it  was 
arranged  between  Cavendish,  the  purchaser,  and  the  vendors,  that 
Cavendish  should  retain  in  his  hands  lOOOZ.  of  the  purchase  money, 

for  the  purpose  of  satisfying  that  demand ;  he  did  retain 
*136    the  lOOOZ.,  but  *  afterwards,  by  an  arrangement  between 

him  and  the  vendor,  banded  it  all  over  to  him  ;  and  then 
the  Brownes,  the  creditors,  filed  their  bill  claiming  to  be  entitled. 
The  same  principle  was  held  to  apply  as  in  the  former  case,  the 
only  distinction  being  that  the  purchaser  had  retained  for  a  time 
the  money  in  his  hands,  in  order  to  satisfy  the  debt.  The  Lord 
Chancellor  held  that  that  made  no  difference ;  that  it  was  still  a 
mere  arrangement,  to  which  the  creditor  was  no  party,  and  conse- 
quently the  bill  would  not  lie. 

Those  two  cases  seem  clearly  to  illustrate  a  principle  which 
needs  no  further  illustration.  The  doctrine  was  carried  very 
much  further  in  the  case  adverted  to  by  my  noble  and  learned 
friend,  before  the  Vice-Chancellor,  of  CHhh%  v.  GlamiB^  and  after- 
wards before  the  Lord  Chancellor  as  GHlbbn  v.  CHbhon^  and  by  the 
case  which  followed  it  in  the  Court  in  Ireland,  of  Simmonds  v. 
PalleB?  First  of  all,  the  Lord  Chancellor  of  England  held,  in 
GHhbi  V.  Gibbon^  that  the  same  principle  applied,  although  there 
did  undoubtedly  seem  to  be  a  distinction.  In  that  case  there  were 
certain  persons  who  appeared  in  Court  as  adverse  claimants  of  a 
fund  of  40002.  or  5000/.  Amongst  the  claimants  was  a  gentleman 
of  the  name  of  Hele.  A  bill  had  been  filed  upon  the  subject,  and 
Gibbs  had  been  made  a  party  improperly,  at  least  he  had  no  inter- 
est in  that  suit.  The  parties  who  were  claiming  that  fund  wanted 
to  divide  it  amongst  themselves,  and  they  concurred  in  assigning  the 
fund  to  a  gentleman  of  the  name  of  Gibbon  upon  trust,  first  of  all 
to  pay  the  trusts  of  the  deed,  and  of  the  transaction  itself,  and  to 

pay  the  costs  that  were  due  from  Hele  to  Gibbs.  Secondly, 
*  187    to  pay  a  certain  sum  to  Hele,  *  and  another  sum  to  the 

other  claimants,  and  to  pay  the  residue  to  Lady  Glamis. 
After  that  transaction  had  taken  place  Hele  died.  I  suppose  he 
must  have  died  insolvent,  for  Gibbs  then  filed  a  bill  in  order  to 

*  n  Sim.  584.  »  2  Jones  &  Lat  489. 

'  11  Sim.  591,  5  Jur.  378. 
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have  that  trust  executed,  so  that  he  might  obtain  the  costs  due  to 
him,  and  the  Yice-Chancellor  thought  he  was  entitled.  It  was 
taken  by  way  of  appeal  to  Lord  Cottenham,  upon  the  ground  that 
there  was  no  substantial  distinction  between  that  case  and  the 
others  to  which  I  have  adverted,  and  many  others  that  went  upon 
the  same  principle.  So  Lord  Cottenham  held,  for  he  held  that 
although  Oibbs  was  actually  named  as  the  party  to  whom  those 
costs  were  to  be  paid,  it  was  only  one  mode  of  expressing  that 
Hele  was  to  have  what  was  due  to  him,  and  also  the  costs  due  to 
Gibbs ;  that  the  circumstance  of  Gibbs  being  named  in  it  made  no 
difference,  and  that  therefore  he  had  no  right  to  institute  such  a 
suit.  That  seemed  a  strong  case,  because  the  result  was  that 
though  Lady  Glamis  by  the  terms  of  the  deed  was  to  take  the 
residue,  but  not  until  after  paying  the  costs,  there  were  no  means, 
at  least  at  the  suit  of  Gibbs,  of  claiming  as  against  her  the  amount 
of  those  costs.  But  the  truth  was,  that  applying  the  same  princi- 
ple, the  only  person  who  could  have  insisted  upon  that  trust  being 
performed  was  Hole's  executor,  it  being  a  trust  to  pay  to  Gibbs 
that  debt  of  Hele,  and  the  trust  was  held  to  be  a  trust  for  Hele's 
benefit,  and  not  for  the  benefit  of  Gibbs. 

That  case  was  followed  by  my  noble  and  learned  friend,  in  the 
case  of  Simmonds  v.  PalleB}  I  do  not  know  that  it  is  necessary 
to  state  the  particulars  of  that  case ;  there  is  a  good  deal  of  com- 
plication in  it,  but  the  short  way  of  stating  it  appears  to  me  to  be 
this:  two  persons,  of  the  name  of  Triston  and  Hardy, 
brought  two  actions,  in  which  *  Simmonds  was  their  attor-  *  138 
ney,  one  against  two  persons  of  the  name  of  Goold,  and 
the  other  against  only  one  of  those  persons.  While  that  action 
was  pending  the  defendant  agreed  to  pay  to,  and  the  plaintiffs 
Triston  and  Hardy  agreed  to  accept,  in  liquidation  of  their  de- 
mand, 10002.,  together  with  the  costs  as  between  attorney  and 
client.  The  defendant  Palles  was  indebted  to  some  members  of 
his  own  family,  and  he,  by  arrangement  with  them,  mortgaged  an 
estate  of  his  own  to  Triston  and  Hardy,  or  rather  to  Hardy,  in 
trust  for  Triston  and  Hardy ;  first,  to  secure  lOOOZ. ;  and  secondly, 
to  secure  to  Simmonds  the  costs  of  the  action  as  between  attorney 
and  client,  and  then  to  secure  certain  other  expenses.  Simmonds 
was  no  party  to  the  arrangement,  but  afterwards  filed  his  bill  to 
enforce  it.     Just  upon  the  same  principle  upon  which  that  case 

^  2  Jones  &  Lat  489. 
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of  CHbhs  V.  Gibbon  had  been  decided,  the*  Lord  Chancellor  held 
that  Simmonds  had  no  title  to  institute  such  a  suit. 

I  began  by  saying  that  I  did  not  at  all  question  the  case  of  Gar- 
rard V.  Lord  Lauderdale,  and  the  other  cases,  neither  have  I  the 
least  doubt  of  the  propriety  of  those  decisions.  I  say  that  with 
the  more  confidence,  because  I  collect  from  the  language  of  m^ 
noble  and  learned  friend  that  he  decided  as  he  did  in  deference  to 
what  had  gone  before,  though  he  rather  doubted  whether  those 
cases  had  not  gone  too  far.  I  confess  I  think  that  the  principle 
being  once  established,  it  follows  as  a  necessary  consequence  that 
those  decisions  were  perfectly  correct. 

The  case  is,  however,  obviously  different  when  the  creditor  is  a 
party  to  the  arrangement ;  the  presumption  then  is  that  the  deed 
was  intended  to  create  a  trust  in  his  favour,  which  he  therefore  is 
entitled  to  call  on  the  trustee  to  execute.  So  even  though  he  be 
not  made  a  party,  if  the  debtor  has  notice  given  him  of  the  exist- 
ence of  the  deed,  and  has  expressly  or  impliedly  told  him 
*  139  that  he  may  look  *  to  the  trust  property  for  payment  of  his 
demand,  the  creditor  may  thereby  become  a  cestui  que  tru9t 
and  may  acquire  a  right  as  such,  just  as  if  he  had  been  a  party 
and  had  executed  the  deed.  It  was  argued  that  in  this  case  the 
facts  afford  irresistible  evidence  that  the  existence  of  the  deed 
must  have  been  made  known  to  the  creditor,  and  that  he  must  be 
taken  to  have  abstained  from  enforcing  his  bonds  by  action  or 
otherwise,  relying  upon  the  security  afforded  by  the  trust  in  his 
favour.  The  appellants  deny  that  this  is  a  just  inference  from  the 
evidence,  but,  even  if  it  is  so,  they  say  that  no  such  case  is  made 
on  the  pleadings.  I  do  not  think  it  necessary  to  go  into  this 
question,  being  of  opinion  that  the  respondent's  title  as  a  cestui 
que  trust  is  good,  independently  of  all  considerations  arising  from 
notice  and  conduct.  I  think  the  circumstances  show  here  that 
the  schedule  creditors  were  objects  of  the  settlor's  bounty  just  as 
much  as  John,  the  son,  who  took  the  estate  subject  to  the  debts. 
It  may  be  that  the  trust  for  payment  of  the  debts  of  Francis  Synge 
was  during  his  life  a  trust  which  he  might  vary  or  revoke  at  his 
pleasure :  I  think  it  was ;  still,  when  such  revocation  became  by 
his  death  impossible,  I  think  that  John,  his  son,  could  only  take 
the  estate  as  it  was  given  to  him,  that  is,  subject  to  the  scheduled 
debts,  which  according  to  the  expressed  provision  of  the  deed 
were  to  be  liens  and  charges  thereon. 
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I  come  to  this  conclusion  on  the  following  grounds  :  the  trust  in 
question  was  not  to  come  into  operation  until  after  the  death  of 
Francis  Sjnge,  the  settlor.  Among  the  sums  mentioned  in  the 
schedules  and  directed  by  the  settlement  to  become  liens  and 
charges  on  the  lands  in  question,  is  a  sum  of  15002.  described  as 
an  intended  donation  to  the  family  of  the  late  James  Stewart. 
Now  so  far  as  relates  to  this  sum  there  could  be  no  claim,  except 
by  virtue  of  the  deed  ;  it  was  a  mere  gratuity  or  intended 
gratuity.  ♦  The  settlor  certainly  meant  that  it  should  be  *  140 
paid,  and  unless  the  settlor  is  to  be  considered  as  having 
conferred  on  the  members  of  Stewart's  family  a  right  to  treat 
themselves  as  cestuis  que  trust  having  a  valid  claim  against  the 
lands,  the  benefit  which  he  intended  them  to  have  could  never  be 
obtained  by  them. 

But  further,  the  first  item  in  the  schedule  is  thus  described. 
^*  To  Miss  Elizabeth  Synge,  by  notes,  bonds,  or  balance  of  accounts, 
due  to  her  by  the  late  John  Hatch  and  Francis  Synge,  Esq.,  about 
5500/."  The  almost  irresistible  inference  from  this  language  is, 
that  a  portion  at  least  of  that  sum  of  55002.  consisted  of  simple 
contract  debts,  as  to  which  therefore  the  creditor  in  the  then  state 
of  the  law  could  have  no  right  against  the  real  estate  indepen- 
dently of  the  deed.  In  such  a  case,  as  well  as  in  that  of  the  in- 
tended donation  to  the  family  of  James  Stewart,  the  provision 
would  be  altogether  inoperative,  unless  it  is  understood  as  having 
been  intended  to  be  a  benefit  to  the  creditor,  as  having  been  in- 
troduced for  the  purpose  of  giving  her  a  security  which  she  did  not 
previously  enjoy.  For  it  certainly  did  not,  in  favour  of  the  ex- 
ecutor, make  the  debt  a  charge  on  the  real  in  exoneration  of  the 
personal  estate,  so  that  if  the  creditor  did  not  acquire  a  right  to 
enforce  the  execution  of  the  trust,  no  one  ever  could  do  so. 

I  rather  think  that  these  remarks  may  apply  to  some  of  the 
other  items  of  the  schedule  besides  those  which  I  have  particularly 
mentioned ;  but  I  do  not  think  it  necessary  to  inquire  further,  be- 
cause I  feel  satisfied  that  the  intention  must  have  been  the  same 
as  to  all  the  persons  named  in  that  schedule :  it  could  not  be  that 
the  settlor  intended  the  trust  to  operate  by  way  of  bounty  as  to 
some  of  them,  and  not  as  to  all. 

I  have  pointed  out  these  special  circumstances  as  affording  to 
my  mind  satisfactory  reasons  in  favour  of  the  construction 
*  put  on   this   deed  by  the   Court  below ;  but  I   do  not    *  141 
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wish  to  be  taken  as  binding  myself  to  say  that  even  if  no  such 
specialties  had  existed  I  should  have  come  to  a  different  conclu- 
sion. 

I  doubt  whether  the  doctrine  acted  on  in  Garrard  v.  Lord 
Lauderdale^  and  in  the  other  authorities  which  I  have  adverted  to, 
applies  to  a  case  where  the  trust  is  to  come  into  operation  only  on 
the  death  of  its  author,  and  where,  subject  to  the  trust  for  payment 
of  debts,  the  lands  charged  are  conveyed  by  way  of  bounty  to  a 
third  person.  I  think  it  at  all  events  open  to  argument  that  in 
such  a  case  the  settlor  must  primd  facie  be  understood  to  be  deal- 
ing with  his  property  as  if  he  was  disposing  of  it  by  will,  and  there- 
fore as  contemplating  bounty  throughout ;  or  if  it  be  contract, 
so  far  as  the  party  taking  the  estate  is  concerned,  I  think  it  must 
still  be  construed  as  bounty  in  favour  of  the  plaintiffs  named  as 
encumbrancers.  This  must  of  course  be  in  each  case  a  question 
of  construction.  I  advert  to  this  point  only  to  guard  against 
being  misunderstood. 

It  remains  only  that  I  should  notice  an  argument  pressed  at  the 
bar  by  the  counsel  for  the  appellants,  derived  from  the  proviso 
occurring  late  in  the  deed,  and  authorising  the  trustees,  with  the 
consent  of  Francis  Synge  and  John  Synge,  to  sell  any  part  of  the 
property  in  question  for  the  payment  of  the  debts.  This  it  was 
urged  is  inconsistent  with  the  existence  of  a  trust  for  payment  of 
debts ;  for  if  such  a  trust  existed  there  would  have  been  a  clear 
right  on  the  part  of  the  creditors  to  compel  a  sale,  even  without 
the  consent  of  Francis  and  John  Synge ;  there  is,  however,  no 
such  inconsistency.  The  sale  contemplated  by  the  proviso  is  a 
sale  in  the  lifetime  of  Francis  Synge  before  the  trust  for  the 
*  142  scheduled  creditors  had  arisen,  and  when  *  the  lands  in  ques- 
tion were,  by  virtue  of  the  one  hundred  years*  term,  subject 
to  trusts  in  favour  of  John  Synge  and  Isabella,  his  intended  vnfe. 
It  is  certain,  therefore,  tliat  no  sale  could  then  take  place  under 
the  prior  trust  in  favour  of  the  creditors,  and  the  proviso  relied  on 
was  introduced  for  the  purpose,  if  Francis  and  John  Synge  desired 
it,  of  enabling  the  trustees  to  sell  in  spite  of  those  prior  trusts. 

On  the  whole,  therefore,  I  think  that  the  view  taken  by  the 
Court  below  was  correct.  I  need  only  say  that  I  have  come  to 
this  conclusion  with  very  considerable  diffidence,  knowing  that  I 
have  not  the  concurrence  of  my  noble  and  learned  friend ;  but 

>  3  Sim.  1,  2  Buss.  &  M.  451. 
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upon  the  whole,  I  think  the  judgment  of  the  Court  below  ought  to 
be  affirmed. 

Lord  St.  Leonards.  —  My  Lords,  I  have  never  been  in  the 
habit  of  lightly  differing  from  others,  or  raising  questions,  when  I 
have  taken  the  liberty  of  tendering  my  opinions  to  your  Lordships. 
Finding  at  the  close  of  this  argument  that  my  noble  and  learned 
friend  and  myself  did  not  agree,  I  at  once  wrote  my  view  of  the 
question,  and  I  communicated  that  writing  to  my  noble  and  learned 
friend,  on  whom  I  regret  to  find  that  it  did  not  make  a  very  favour- 
able impression.  I  will  now  read  what  I  wrote  immediately  after 
the  argument. 

A  clear  trust  was  raised  by  the  settlement  of  1818  for  keeping 
down  the  interest  on  the  debts  in  the  schedule ;  subject  to  that  trust 
the  estate  was  settled  (subject,  under  a  term  of  one  hundred  years, 
to  a  trust  for  indemnifying  an  estate  called  GlasnamuUen,  belonging 
to  John,  against  debts  and  encumbrances  of  Francis),  upon  Francis 
for  life,  with  remainder  to  John  absolutely,  and  it  was  provided 
that  this  estate  should  continue  charged  with  the  payment  of  all 
the  debts  and  encumbrances  of  Francis,  specified  in  the 
schedule, — *(I  may  just  notice  in  passing,  that  it  is  a  *143 
little  doubtful  whether  this  includes  all  the  charges,  or  only 
the  charges  specified  in  the  schedule),  —  which  are  to  remain 
charges  thereon  exclusively,  and  in  exoneration  of  Glover's  Alley 
and  York  Street  property.  And  it  was  further  provided  that  this 
estate  might  be  sold  in  Francis's  lifetime  for  the  payment  of  all 
or  any  of  the  debts  then  charged  on  any  of  the  estates  conveyed  or 
assigned  with  the  consent  of  Francis  and  John,  or  the  survivor. 
I  will  here  add  an  observation,  that  that  power  only  affected  the 
encumbrances  which  were  charged,  and  therefore  was  limited  in 
that  respect.  We  find  the  debts  in  the  schedule  to  include  debts 
due  from  the  late  Mr.  Hatch  and  Francis,  and  separate  debts  of 
each,  and  an  intended  donation  of  1500/.  to  fulfil  a  supposed  in- 
tention of  Mr.  Hatch,  and  two  annuities  probably  to  servants  ;  but 
how  granted,  or  by  whom,  does  not  appear. 

The  first  question  to  be  considered  is,  could  any  of  the  creditors 
or  other  persons  (for  all  were  not  creditors)  have  filed  a  bill  im- 
mediately after  the  execution  of  this  deed  for  the  payment  of  the 
interest  of  their  debts  and  claims  ?  (of  course  the  intended  dona- 
tion of  1500/.  could  not  have  been  enforced,)  but  could  the  real 
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creditors  of  Hatch  and  Francis,  or  either  of  them,  have  filed  such 
a  bill  ?  The  authorities  clearly  show  that  they  could  not,  for  they 
were  no  parties  to  the  deed ;  no  contract  was  entered  into  with 
them,  no  rights  or  remedies  of  theirs  were  prejudiced  by  the  deed. 
Francis  and  John  might  at  any  time  have  revoked  the  trust  for  the 
creditors,  for  as  they  created  so  they  could  defeat  the  trust,  and  it 
did  not  follow  that  the  creditors  would  ever  have  acquired  a  knowl- 
edge of  either  the  trust  or  its  revocation.  This  shows  how  wholly 
unaffected  the  creditors  were  by  the  transactions  of  1818. 

*  144       *  There  were  two  deeds  executed  subsequently  to  the 

deed  of  1818,  the  operation  of  which  I  must  now  consider. 
The  first  was  a  deed  of  1824,  between  Francis  and  John.  Francis 
conveyed  his  life  estate  in  part  of  the  settled  property  (including 
part  of  the  property  which  had  been  made  a  security  for  the  debts 
in  the  schedule  to  the  deed  of  1818)  to  John  and  another  person 
to  pay  the  annuities  and  interest  of  the  sums  of  money  and  debts 
mentioned  in  the  schedule  (which  included  all  the  debts  mentioned 
in  the  schedule  to  the  deed  of  1818),  during  Francis's  life,  and 
subject  thereto,  for  Francis  for  his  life.  The  schedule  to  this  deed 
of  1824  contains  the  former  debts,  and  also  other  debts  to  the 
amount  of  15,433Z.,  a  sum  exceeding  the  aggregate  amount  of  the 
other  debts.  It  could  hardly  be  contended  that  this  deed  gave  to 
the  new  creditors  of  Francis  any  right  to  sue,  and  as  to  the  old 
creditors,  Francis,  with  the  assent  of  John,  was  really  usurping 
upon  their  supposed  rights ;  for  if  the  trust  in  the  deed  of  1818 
was  binding,  and  could  not  be  revoked,  Francis  and  John  could 
not  place  any  new  debt  on  a  par  with  the  old,  although  this  they 
assumed  to  do ;  and  in  my  opinion  they  had  power  to  make  the 
additional  charge. 

The  other  deed  is  the  settlement  of  1832,  on  John's  second  mar- 
riage, after  the  death  of  his  father  and  of  his  first  wife.  This  was 
said  to  be  a  confirmation,  because  it  recites  the  settlement  of  1818, 
but  there  is  nothing  on  the  face  of  the  deed  of  1832  either  to  con- 
firm or  to  impeach  the  settlement  of  1818.  The  settlement  was, 
of  course,  operative,  and  John  accordingly  refers  to  it,  and  conveys 
his  interest  under  it. 

If  the  creditors  could  not  have  maintained  a  suit  immediately 

after  the  execution  of  the  deed  of  1818,  did  any  such  right  accrue 

to  them  at  a  later  period  ?    It  was  insisted  upon  for  the 

*  145   respondent,  that  after  Francis's  death,  *  at  all  events,  the 
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trust  could  not  be  revoked  by  John,  and  this  appears  to  have 
been  the  opinion  of  the  learned  Lord  GhaDcellor  of  Ireland ;  and 
further,  even  if  the  trust  standing  by  itself  could  have  been  re- 
voked, yet  that  that  acknowledgment  of  it  by  the  creditors,  and 
the  acting  under  it,  rendered  the  trust  no  longer  revocable,  and 
Iherefere  it  might  be  enforced  by  the  creditors. 

It  does  not  appear  to  me  that  the  death  of  John  varied  the  case. 
The  question  is  not  whether  the  trust  can  be  enforced  as  between 
the  parties,  but  whether  the  creditors  can  enforce  it.  It  is  a  con- 
sequence of  the  trust  not  being  binding  on  the  parties  who  created 
it,  that  they  may  revoke  it.  It  does  not  at  all  follow,  where  a 
trust  is  created  for  creditors  by  two  persons,  that  the  survivor  may, 
after  the  death  of  his  co-owner,  revoke  the  trust  to  the  injury  of 
the  estate  of  the  latter.  But  does  this  circumstance  give  a  right 
to  the  creditors  which  up  to  that  moment  they  did  not  possess  ?  If 
the  trust  was  originally  one  of  which,  though  they  might  reap  the 
benefit,  they  could  not  enforce  the  execution,  how  can  any  shifting 
right  of  the  owners,  as  between  themselves,  give  to  the  creditors  a 
claim  which,  under  the  contract  as  it  stood  originally,  the  law 
denied  to  them  ? 

It  is  almost  pedantry  to  go  through  cases.  The  clear  principle 
is,  that  a  trust  created  for  creditors  without  bargain  or  communi- 
cation with  them  cannot  be  enforced  by  them ;  the  case  is  altogether 
distinguishable  from  voluntary  settlements,  but  as  I  have,  in  for- 
mer cases  before  me,  very  fully  stated  my  view  on  this  point,  I  shall 
not  repeat  what  is  already  in  print.  The  cases  of  Wdltvyn  v. 
CoutU^  and  Garrard  v.  Lord  Lauderdak^  show  the  continuing 
powers  of  the  authors  of  such  a  trust  as  this,  notwithstand- 
ing the  creation  of  the  trust,  and  in  the  latter  case  the  *  Duke  *  146 
of  York's  trustees  resisted  the  demand  after  the  Duke's 
death,  so  that  the  death  of  the  single  author  of  such  a  trust  does 
not  give  the  creditor  a  right  to  sue. 

The  case  of  Gibbs  v.  Glamis^  which  I  have  several  times  had 
occasion  to  refer  to  in  deciding  cases  of  this  nature,  shows  that  al- 
though a  trust  is  expressly  created  in  favour  of  a  third  person  for 
the  mutual  benefit  of  all  parties  entitled  to  a  fund,  and  one  party 
is  only  to  take  the  residue  after  payments  of  the  costs,  and  the 
trusts  have  not  been  defeated,  yet  that  any  one  of  the  persons 

»  3  Sim.  14,  S  Mer.  707.  »  11  Sim.  584-691. 
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creating  the  trust  may  object  to  the  payment  of  the  costs  to  the 
person  for  whom  they  were  provided,  and  the  latter  cannot  file  a 
bill  for  the  execution  of  the  trust.  This  proves  that  although  it  is 
the  common  interest  of  several  parties  that  a  trust  created  by  all 
of  them  for  a  creditor,  not  a  party  to  the  arrangement,  shall  be 
duly  performed,  yet  the  creditor  cannot  enforce  it. 

I  may,  perhaps,  be  excused,  as  it  will  save  some  trouble,  for 
reading  what  I  stated  in  the  case  of  Simmonds  v.  PaUe9^  al- 
though, no  doubt,  it  is  unusual  to  read  what  has  fallen  from  one's 
self.  The  observations  which  I  there  made,  after  referring  to  the 
case  of  Garrard  v.  Lord  Lauderdale^  were  these  :  "  It  was  settled 
before  that  case,  that  if  a  man,  without  communication  with  his 
creditors,  make  a  provision  for  paying  them,  for  which  they  have 
not  bargained,  he  may,  before  the  execution  of  the  trusts,  destroy 
them.  The  questions  in  that  case  were,  whether,  under  the  cir- 
cumstances, the  Duke  of  York  had  exercised  that  power,  and 
whether  it  was  competent  for  him  to  do  so  ?  Without  going 
through  the  cases,  I  will  refer  to  Q-ibbs  v.  Q-lamU^  a  remarkable 
case,  one  upon  which  learned  persons  differed ;  for  the  de- 
*  147  cree  of  the  Vice-Chancellor  *  was  reversed  by  the  Chancel- 
lor ;  and  I  am  not  satisfied  that  some  learned  persons  would 
not  prefer  the  first  decision.  That  case  was  of  this  nature  :  a  Mr. 
Hele,  claiming  to  be  interested  in  a  sum  of  40002.,  filed  a  bill  ia 
respect  of  it.  Gibbs,  the  plaintiflF,  was,  I  suppose,  properly  a  de- 
fendant in  that  suit.  There  was  a  contest  as  to  who  was  entitled 
to  the  40002.,  and  the  several  claimants  came  to  an  agreement  be- 
tween themselves  that  they  would  divide  the  money  amongst  them 
in  certain  proportions,  and  that  all  the  costs  of  the  suit  should  be 
provided  for,  and  in  particular  Gibbs's  costs ;  and  without  any 
communication  with  him  they  assigned  the  40002.  to  trustees,  in 
trust,  first  to  pay  the  costs  and  expenses  of  all  parties  to  the  deed, 
in  or  about  the  suit  of  Hele  v.  Femie,  or  of  the  deed  or  otherwise, 
relating  to  their  claims  on  the  40002.,  as  between  solicitor  and 
client ;  and  also  the  costs  of  Gibbs,  and  other  costs  ;  and  then  to  pay 
8002.  to  Hibbert,  18002.  to  Hele,  and  the  residue  to  Lady  Glamis  ; 
so  that  Lady  Glamis  had  no  right  to  receive  any  thing  until  after 
payment  of  the  costs  to  Gibbs.  There  was  as  express  a  trust  to 
pay  Gibbs  his  costs  as  to  pay  Lady  Glamis  the  residue.  The 
trustees  received  the  money,  and  paid  the  other  persons  named  in 

^  2  Jones  &  Lat  505,  506.  *  11  Sim.  584. 
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the  deed,  and  were  willing  to  pay  Gibbs,  when  Lady  Glamis  ob- 
jected that  he  was  not  entitled  to  be  paid  out  of  that  fund.  The 
Vice-Chancellor  held  that  the  several  parties  to  the  deed  had  a 
common  interest  in  the  payment  of  Gibbs's  costs  out  of  the  fund  ; 
that  the  agreement  had  only  been  entered  into  on  the  condition 
that  payment  of  Gibbs's  costs  would  be  provided  for  out  of  the 
fund ;  and,  therefore,  that  the  case  was  not  within  the  authorities, 
and  he  sustained  the  bill ;  but  the  Lord  Chancellor  reversed  that 
decree,  and  that  reversal  appears  to  have  been  submitted  to. 
He  said  in  his  judgment,^  *  that  Hele  was  liable  to  pay  the  *  148 
plaintiff,  Gibbs,  his  costs,  and  in  order  to  protect  him 
against  the  consequences  of  that  liability,  the  parties  provided,  in- 
cidentally, that  the  plaintiff's  costs  should  be  paid  out  of  the  fund ; 
that  the  question  then  was,  whether  that  provision  gave  the  party 
whose  costs  were  to  be  so  provided  for,  a  right  to  institute  a  suit 
as  a  cestui  que  trusty  he  having  no  interest  in  the  fund,  not  having 
been  a  party  to  the  arrangement,  and  the  agreement  having  been 
made  between  the  parties  interested  in  the  fund,  for  their  own 
benefit  or  convenience  ;  and  that  the  case  was  not  distinguishable 
from  Grarrard  v.  Lord  Lauderdale,  and  the  other  cases  which  had 
been  cited ;  and  he  added,  that  the  objection  was  one  which  was 
open  to  all  the  defendants,  and  that  it  was  immaterial  what  inter- 
est the  party  who  made  the  objection  had. 

The  paper  which  I  wrote  goes  on  to  say :  Like  the  case  of 
Worrall  v.  Harford,^  wliere  the  attorney  could  not  recover  his 
costs  under  the  trusts,  it  was  not  that  the  trusts  did  not  provide 
for  them,  or  that  they  were  not  to  be  paid,  but  simply  that  the 
attorney  was  not  a  cestui  que  trust  under  the  trust  for  payment  of 
them.  In  such  a  case,  of  course,  it  is  wholly  immaterial  that  the 
trust  cannot  be  revoked,  or  that  any  of  the  authors  of  the  trust 
are  dead ;  for  the  trust  remains  capable  of  execution,  and  may  be 
enforced,  but  not  by  the  attorney. 

I  do  not  place  any  reliance  upon  the  cases  before  me,  in  Ireland. 
I  unwillingly  followed  the  principle ;  but  although  I  believe,  in 
one  of  the  cases,  Broume  v.  Cavendish,^  an  appeal  was  lodged  in 
this  House,  yet  it  was  withdrawn  ;  at  all  events  the  decisions  were 
acquiesced  in. 

It  still  remains  to  consider  the  alleged  case  of  acknowledgment 

>  11  Sim.  591.  *  1  Jones  &  Lat.  606. 
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of  the  right  of  the  creditors  by  the  Synges.     Now,  as  was 

*  149    observed  by  Lord  Chancellor  Brady,  no  *  such  case  is  made 

by  the  bill ;  and  there  is  nothing  in  the  answer  which  can 
be  made  use  of  against  the  appellant.  The  evidence  therefore 
was  not  properly  receivable ;  but  this  is  not  material,  for  upon 
examining  the  evidence  it  proves  no  such  case.  It  does  not  ap- 
pear that  the  creditors  ever  saw  the  deed,  and  certainly  no  repre- 
sentations were  made  in  regard  to  any  security  provided  for  them. 
It  is  therefore  the  naked  case  of  payment,  by  the  several  persons 
in  succession,  of  interest  on  the  debts  ;  and  to  this  they  might  be 
liable  in  various  characters ;  but  however  that  may  be,  the  pay- 
ment of  interest  by  the  parties  would  not  give  a  right  to  the  cred- 
itors to  sue  the  trustees;  nor,  indeed,  does  it  appear  how  far  the 
trustees  acted  in  the  trusts.  The  cases  of  Garrard  v.  Lord  Lau- 
derdale^ and  La  Touche  v.  Lord  Lucan?  show  that  some  distinct 
act  of  dealing  with  the  creditors  must  take  place,  in  order  to  entitle 
the  latter  to  enforce  the  trusts. 

Upon  the  whole,  therefore,  I  submit  to  your  Lordships  that  this 
question  is  settled  by  the  authorities,  and  that  therefore  the  bill 
should  be  dismissed  with  costs,  so  far  as  it  sought  to  have  the 
benefit  of  the  trusts  of  the  deed  of  1818,  and  remit  the  case  to  the 
Court  of  Chancery  in  Ireland,  to  do  therein  as  shall  be  just,  and  in 
conformity  with  your  Lordships'  judgment. 

I  need  not  say,  after  the  opinion  which  has  been  delivered  by 
my  noble  and  learned  friend,  that  there  will  be  no  such  conse- 
quence of  this  appeal,  because,  as  we  are  divided  in  opinion,  the 
decision  will,  as  a  matter  of  course,  be  affirmed  ;  but  I  thought  it 
would  be  right  to  read  what  I  had  written,  that  it  may  be  known 
to  the  profession  what  the  effect  of  this  decision  is.  I  very  much 
fear  that  it  will  entirely  unsettle  the  law  upon  this  sub- 

*  150   ject.    The  law  upon  this  *  subject  is  perfectly  well  known 

at  present,  and  although  I  followed  the  decisions  very  reluc- 
tantly, yet  they  proceed  upon  a  principle  which,  being  carried  out, 
every  man  can  understand.  Now,  I  believe  it  will  be  found  ex- 
ceedingly difficult  to  understand,  in  any  complicated  case,  whether 
the  rule  does  apply  or  not.  I  was  very  glad  to  hear  my  noble  and 
learned  friend  say  that  he  did  not  dispute  any  of  the  cases,  because, 
that  being  so,  this  decision  must  be  considered  as  standing  by 
itself,  and  does  not  overrule  the  former  authorities.     In  point  of 

*  3  Sim.  1,  2  Ru88.  &  M.  461.  *  7  Clark  &  F.  772. 
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fact,  but  for  that  statement  I  should  have  considered  this  decision 
by  your  Lordships'  House  as  overruling  the  case  before  Lord  Cot- 
tenham,  and  clearly  as  overruling  the  case  before  me,  in  Ireland, 
of  Simmonds  v.  Palles^  in  which  I  followed  that  decision  of  Lord 
Cottenham,  because  that  was  almost  as  strong  as  the  case  of  GribhB 
V.  Lady  CHami%?  I  do  not  know  where  we  are  to  stop  if  we  are 
not  to  follow  the  case  of  Lady  Glamis.  If  we  are  to  say  that  that 
is  not  law,  and  to  reverse  it,  which  this  House  may  certainly  do, 
that  I  understand ;  and  then  it  would  come  to  this,  that  where 
there  are  several  parties  who  have  a  common  interest  in  a  trust 
which  they  have  created  for  the  benefit  of  a  person  who  is  not  a 
party  to  the  deed,  and  has  no  abstract  right  to  claim  the  benefit 
of  the  arrangement,  yet,  the  several  parties  being  interested  in 
it,  any  one  party  by  whom  it  was  created  may  have  the  benefit 
of  it,  in  order  indirectly  to  give  to  all  the  parties  who  created 
the  trust  the  benefit  of  the  arrangement.  But  I  understood 
my  noble  and  learned  friend  to  put  this  case  upon  two  grounds : 
first  of  all,  that  the  trust  was  not  to  come  into  execution  until 
after  the  death  of  Francis  Synge ;  next,  that  this  was  a 
bounty.  I  wish  that  I  could  concur  in  that  view  ;  I  confess  I 
cannot.  In  the  first  place,  as  to  the  fact.  I  do  not  appre- 
hend *  that  the  fact  is  that  this  trust  was  not  to  come  into  *  151 
execution  until  the  death  of  Francis  Synge.  The  first  trust 
was  for  the  payment  of  the  interest  of  debts  due  during  the  life  of 
Francis  Synge ;  the  trust  therefore  began  immediately.  Francis 
Synge  was  then  alive.  Supposing  the  capital  not  to  be  paid  till 
after  his  death,  what  then?  Both  principal  and  interest  were 
secured,  the  interest  during  the  life,  the  principal  after  the  death. 
If  the  creditors  could  not  claim  interest  during  the  life  of  Francis 
Synge,  1  think  it  is  utterly  impossible,  in  point  of  law,  to  hold  that 
tliey  could  claim  the  benefit  of  the  principal  after  his  death. 
Observe  what  the  difficulty  is ;  and  that  is  the  one  great  ground 
upon  which  these  cases  have  proceeded.  If  you  are  providing  for 
trustees'  costs,  and  if  you  are  providing  for  creditors  incidentally, 
and  with  a  view  to  your  own  arrangements,  without  any  com- 
munication with  the  creditors,  without  even  their  knowledge  of 
the  instrument,  the  knowledge  of  which  may  never  reach  them, 
can  any  thing  be  more  inconvenient  than  that  a  creditor  whose 
right  you  have  not  touched,  an  attorney  who  is  employed  by  the 

^  2  Jones  &  Lat.  489.  *  11  Sim.  584  -  591. 
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trustees,  and  who  may  know  nothing  of  the  trust,  should  be  en- 
abled to  file  a  bill,  and  bring  anybody  at  once  before  a  Court,  and 
claim  the  execution  of  the  trust  in  invitumf  Suppose  that,  in  this 
particular  case,  the  decision  of  the  Court  below  was  right,  I  think 
it  is  utterly  impossible  to  deny  that  the  creditors  might  have  filed 
a  bill  immediately  after  the  execution  of  the  deed.  Could  that  be 
prevented  ?  What  was  there  to  prevent  it  ?  Was  not  the  trust 
just  as  operative  for  the  payment  of  the  interest  as  it  was  for  the 
payment  of  the  principal  ?  Was  not  there  a  general  charge  upon 
the  estate,  independently  of  the  trusts  created  for  the  payment  of 
the  interest  during  Francis's  lifetime,  a  charge  of  the  corpus  of  the 

debt  generally,  without  restriction  ?  What  was  tlie  opera- 
*  152    tion  of  that  ?    *  To  give  to  all  those  parties  who  were  cestuu 

qtie  trusts  an  absolute  lien,  an  equitable  mortgage,  the  right 
to  enforce  the  trust  for  payment  of  their  capital  as  well  as  the 
interest.  Then  they  might  file  a  bill,  beyond  all  question.  Is  that 
within  the  authorities  ?  I  cannot  persuade  myself  that  it  is. 
I  think,  in  order  to  say  that  it  is,  you  must  overrule  the  case 
before  Lord  Cottenham,  and  certainly  the  last  case  before  me  in 
Ireland,  to  which  I  can  have  no  possible  objection,  if  the  law 
is  put  upon  the  right  footing.  Of  course,  my  anxiety  is  that 
the  law  should  be  perfectly  settled  and  understood ;  but  the 
effect  of  this  decision  will  be,  in  my  mind,  to  overrule  all  those 
cases. 

Then  it  is  said  by  my  noble  and  learned  friend  that  this  is  a 
bounty.  It  would  give  me  great  pleasure  to  agree  with  him  on 
this  subject,  but  I  cannot.  In  the  first  place  it  clearly  could  not 
be  enforced.  If  it  could,  how  could  the  parties  to  the  deed,  after 
they  had  created  the  trust  as  it  is  called,  for  a  sum  under  14,000/., 
create  by  another  deed  and  out  of  the  same  property,  without  the 
concurrence  of  any  of  the  creditors  entitled  to  the  prior  charge, 
another  trust  for  other  creditors,  placing  them  pari  passu  with  the 
first  creditors,  for  a  sum  exceeding  the  amount  of  the  first  debts  ? 
It  passes  my  conception  to  imderstand  that :  it  was  a  trust  they 
could  not  create.  They  do  not  make  the  second  subject  to  the 
former  trust,  but  they  make  a  common  trust  of  former  debts, 
and  of  all  the  additional  debts  which  have  been  incurred  by 
Francis,  and  that  therefore  shows  what  their  intention  was.  But 
if  it  was  a  bounty  as  to  any  one,  I  do  not  think  it  can  be  said  (I  do 
not  understand  my  noble  and  learned  friend  to  have  said  so)  that 
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it  was  a  bounty  between  the  present  settlors,  because  this  settle- 
ment was  for  a  valuable  consideration.  There  were  a  great  many 
arrangements  upon  this  settlement ;  it  was  of  course  the 
foundation  of  the  marriage  *  settlement ;  it  was  not  a  *  153 
bounty  in  any  respect;  it  was  a  contract,  the  parties  to 
which  took  the  property,  beyond  all  doubt.  The  only  question  is, 
whether  the  creditors  who  were  no  parties  to  it,  suppose  it  to  be  a 
bounty,  could  enforce  it  ?  Let  us  look  a  little  at  the  consequence ; 
let  anybody  read  through  that  bill  and  read  the  number  of  encum- 
brances. Francis  went  on  making  encumbrances,  so  did  John  to 
a  very  great  amount  indeed.  Bead  through  the  bill  which  was 
filed  in  the  Court  of  Chancery  in  Ireland,  and  see  the  number  of 
persons  who  were  necessary  parties  to  that  suit.  Can  anybody 
imagine  that  the  settlement  of  1818  contemplated  involving  the 
parties  to  that  arrangement,  and  their  descendants,  in  the  ex- 
penses which  would  be  incurred  in  such  a  suit,  bearing  always  in 
mind  that  it  is  not  a  question  whether  the  trust  is  to  be  executed 
or  not  ?  That  is  not  the  question ;  but  the  simple  and  only  ques- 
tion is,  whether  it  is  a  trust  which  can  be  enforced  by  the  credit- 
ors? That  parties  having  adverse  rights  or  mutual  rights  can 
enforce  the  trust,  nobody  doubts.  Take  the  case  before  Lord 
Eldon  of  the  trustees.  In  that  case  there  was  a  proviso  that  the 
trustees  should  pay  all  the  costs  occasioned  in  the  execution  of 
their  trust.  The  attorney  who  was  employed  by  the  trustees  filed 
a  bill,  saying  that  he  was  a  cestui  que  trust ;  his  costs  no  doubt 
were  provided  for  by  the  deed,  but  Lord  Eldon  held,  and  properly 
held,  that  he  had  no  rights  as  a  cestui  que  trust ;  his  demand  was 
against  the  trustees,  and  the  trustees'  remedy  was  upon  their 
trust  fund.  It  is  a  convenient  decision,  and  I  think  a  very  just 
decision ;  it  enables  the  parties  to  make  arrangements  for  paying 
claims  which  may  afterwards  arise  as  between  themselves,  for  in 
this  particular  case,  for  example,  it  does  not  follow  when  the  claim 
is  to  arise.  The  claim  might  and  probably  would  arise  after  the 
death  of  every  party  to  the  deed.  The  death  of  the  settlor, 
therefore,  *  does  not  seem  to  be  so  very  material.  It  is  *  154 
quite  clear  that  any  costs  occasioned  after  the  death  of 
every  party  to  the  deed  might  and  would  be  obtainable  by  the 
trustees  under  the  trusts  of  the  deed ;  yet,  though  the  attorney,  a 
quasi  creditor,  certainly  has  a  right,  as  a  creditor  of  the  trustees, 
which  trustees  are  to  be  paid  out  of  the  fund,  he  has  not  as  such 
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creditor  a  right  to  come  into  a  Court  of  equity  aud  ask  for  the 
execution  of  th&  trust. 

I  very  much  regret  that  I  cannot  concur  with  my  noble  and 
learned  friend.  I  hope  that  this  decision  may  not  have  the  effect  I 
fear  of  unsettling,  in  a  great  measure,  that  which  I  have,  up  to  this 
time,  considered  to  be  the  settled  rule  of  law.  I  am  very  glad  to 
have  heard  my  noble  and  learned  friend  state  that  he  does  not  find 
fault  with  any  of  the  decisions ;  that,  I  hope,  will  be  considered  to 
place  this  case  as  a  decision  of  the  House,  only  upon  the  special 
circumstances,  and  the  authorities  therefore  will  be  considered  to 
remain,  as  they  ought  to  remain,  untouched,  and  the  law  settled. 
The  result  here,  of  course,  will  be  that  the  decision  in  the  Court 
below  will  be  affirmed. 

Lord  Chancellor.  —  Of  course  there  will  be  no  costs. 

Decree  affinned. 
Lords'  Journals,  June  80, 1854. 


*155  •MOSTYN  V.  MOSTYN. 

1854.    Ja]y6,  7,  10,  14. 

Thomas  Mostyn,  Appellant. 
Robert  John  Mostyn,  Bespondent,^ 

Will.     Mistake  in  Name  of  Legatee. 

A  testatrix,  who,  without  professional  assistance,  made  her  own  will,  named 
Robert  John  M.  (the  eldest  son  of  her  brother)  her  executor.  She  then 
created  two  annuities,  of  50/.  each,  in  favour  of  two  persons,  and  made  a  gift 
to  a  third,  but  in  terms  which  left  it  doubtful  whether  the  gift  was  of  that 
specific  sum,  or  of  an  annuity  to  that  amount ;  she  then  proceeded  thus :  "  My 
dear  nephew,  John  Henry  M.  of  H.,  surgeon,  but  late  of  Calcott  Hall,  the 
above  bequests  to  fall  into  his  hands  and  should  he  not  marry  to  be  divided 
equally  between  Samuel  M.,  John  M.,  and  Mary  D.**  (formerly  Mary  Margaret 
M.,  but  then  a  married  woman),  *'all  of  them  late  of  Calcott  Hall,  must  receive 
each  50/.,  the  residue  to  fall  into  my  above-named  executor's  hands.''  There 
was  a  son,  Thomas,  born  between  Samuel  and  Mary,  but  there  was  no  son 
named  only  John;  the  second  nephew,  John  Henry,  died  unmarried;  the 
others  survived  him. 

>  Drake  v.  Drake,  8  H.  L.  Cas.  176. 

[118] 


MOSTYN  v.  MOSTYN.  *155 

Hddy  affirming  a  decision  of  the  Master  of  the  Rolls,  and  of  Lord  Justice  Turner 
(Lord  Justice  Knight  Bruce  having  dissented),  that  Thomas  was  not  entitled 
to  anj  share  of  the  residue. 

Barbara  Sheldon,  by  a  will,  written  entirely  by  herself,  dated 
24th  November,  1824,  but  not  executed  till  2d  December,  in  that 
year,  devised,  among  other  things,  as  follows :  "  I  direct  all  my 
just  debts,  being  made  as  moderate  as  possible,  by  my  nephew, 
Robert  Mostyn,  of  Calcott  Hall,  North  Wales,  Flintshire,  who  I 
here  nominate  my  executor,  who  will  of  course  be  liable  to  the 
following  bequests.  I  leave  to  my  cousin,  Mr.  Thomas  Lemon, 
the  sum  of  fifty  pounds  a  year  for  his  life,  and  also  the  same  sum 
of  fifty  pounds  a  year  to  his  sister,  Mary  Lemon,  for  her  life.  I 
also  bequeath  to  my  dear,  long-tried  friend,  Margaret  English,  — 
when  I  look  back,  and  recollect  the  number  of  years  that  she  has 
expended  more  than  that  sum  of  fifty  pounds  upon  me,  her  un- 
worthy friend,  I  feel  ashamed  in  now,  yes,  in  now  writing 
so  shabby  a  sum.  *  The  above  Margaret  English  now  re-  *  156 
sides  at  St.  John's  Green,  Colchester,  Essex.  My  property 
in  this  house  to  be  taken  as  marked  out.  My  dear  nephew,  John 
Henry  Mostyn,  of  Holywell,  surgeon,  but  late  of  Calcott  Hall, 
Flintshire,  North  Wales,  the  above  bequests  to  fall  into  his  hands ; 
and  should  he  not  marry,  to  be  divided  equally  between  Samuel 
Mostyn,  John  Mostyn,  and  Mary  Davies,  all  of  them  late  of  Cal- 
cott Hall,  must  receive  each  fifty  pounds ;  the  residue  to  fall  into 
my  above-named  executor's  ha^ds."  The  testatrix  died  on  the 
6th  December,  1824. 

A  brother  of  the  testatrix,  named  Samuel  Mostyn,  had  formerly 
lived  at  Calcott  Hall,  but  he  died  in  her  lifetime.  He  left  five 
children,  Robert  John  Mostyn,  John  Henry  Mostyn,  Samuel  John- 
son Mostyn,  Thomas  Mostyn,  and  Mary  Margaret  Mostyn  (Mrs. 
Davies) ;  but  there  never  was  a  son  named  only  John.  The 
younger  children  resided  at  Calcott  Hall  till  the  death  of  their 
father,  when  Robert  John  Mostyn,  the  eldest  son,  took  possession 
of  the  house;  the  others  then  went  to  reside  elsewhere.  The 
will  was  proved  in  March,  1825,  by  Robert  John  Mostyn. 

John  Henry  Mostyn  died  in  1835,  unmarried. 

Of  the  three  persons  alleged  to  be  annuitants,  Margaret  English 
died  in  1828  and  Thomas  Lemon  in  1844.  Mary  Lemon  still 
survived. 

On  the  20th  October,  1852,  Thomas  Mostyn  filed  his  claim  in 
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Chancery  against  Robert  Henry  Mostyn,  for  two  undivided  third 
shares  of  the  residue  of  the  estate  of  Mary  Sheldon,  contending 
that  Margaret  English,  as  well  as  Thomas  Lemon,  was  an  annui- 
tant of  50^.,  and  not  a  mere  legatee  of  a  sum  of  money  to  that 
amount ;  and  that  on  the  death  of  each  of  these  annuitants  the 
capital  fund  required  to  produce  the  annuity  became  vested,  as 
residue,  in  the  three  persons  who  were  to  take  on  the  death  of 
John  Henry  Mostyn  unmarried  ;  and  he  further  contended 

*  157    that  *  he  was  one  of  those  persons,  although  erroneously 

named  in  the  will  as  John  Mostyn. 
The  claim  came  on  for  hearing  before  the  Master  of  the  Bolls, 
on  the  14th  of  February,  1853,  when  it  was  ordered  to  be  dis- 
missed, but  without  costs.  The  case  was  taken  before  the  Lords 
Justices  Knight  Bruce  and  Turner,  who  were  divided  in  opinion  ; 
and  so  the  judgment  in  the  Court  below  stood  affirmed.^  The 
present  appeal  was  then  brought  to  this  House. 

Mr.  Anderson  and  Mr.  W.  B.  A.  Boyle  for  the  appellant.  — The 
testatrix  has  here  made  a  mistake  in  the  Christian  name  of  the 
appellant ;  but  the  whole  context  of  the  will  shows  that  she  in- 
tended to  benefit  him.  John  Henry  is  the  only  person  whose 
name  is  correctly  given  in  the  will.  He  was  the  favourite  object 
of  the  testatrix's  bounty ;  but  if  he  died  unmarried,  she  meant 
that  the  property  should  go  to  the  younger  nephews  and  the  niece. 
Robert  was  provided  for  by  his  father's  fortune ;  the  others  were 
not,  and  therefore  were  naturally  objects  of  her  bounty,  next  after 
her  favourite,  John  Henry.  At  the  time  of  the  date  of  the  will, 
and  of  the  death  of  the  testatrix,  the  eldest  son,  Robert  John, 
actually  resided  at  Calcott  Hall ;  the  others  had  quitted  it ;  and 
she  describes  them  as  "  late  of  Calcott  Hall."  That  is  a  material 
fact,  and  affords  a  clear  and  undoubted  key  to  the  intention  of  the 
testatrix.  Another  important  fact  is,  that  the  sons  are  duly  named 
in  their  order  of  seniority ;  and  the  mistake  as  to  the  name  of  one 
of  them  becomes  therefore  entirely  immaterial.  John  Henry 
could  not  be  intended  to  take  this  particular  interest,  for,  in  the 
first  place,  she  knew  how  to  name,  and  had  already  named 

*  158    him,  correctly  ;  and  in  the  next  to  give  him,  *  first  of  all, 

the  whole  fund,  and  then  to  declare  that  if  he  should  not 
marry,  he  is  only  to  be  entitled  to  a  portion  of  it,  is  to  make  an 

>  8  De  6.,  M.  &  6.  140. 
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absurd  devise  ;  for  whether  he  married  or  not  could  not  be  known 
till  his  death.  Tlie  testatrix  really  meant  that  he  should  have  the 
whole  fund,  but  that  if  he  died  unmarried,  by  which  she  meant 
without  children,  it  should  go  to  his  younger  brothers  and  sisters  ; 
and  she  has  simply  made  a  mistake  in  naming  one  of  those  broth- 
ers, as  she  did  in  naming  Robert  himself. 

Under  these  circumstances,  the  principle  of  construction  derived 
from  the  decided  cases  is  clearly  in  favour  of  the  appellant.  They 
are  collected  in  Jarman  on  Wills.^  Dent  v.  Pepys^  shows  that 
tlie  context  of  a  will  may  correct  a  mistake  in  a  name  used  in  it. 
PUcairm  v.  Bra%e^  is  to  the  same  effect,  and  so  are  Dowset  v. 
Sweety^  Parsons  v.  Parsons^  and  Stochdale  v.  Bushby^  in  the  last 
of  which  the  name  was  mistaken,  and  Garth  v.  Meyrick^  where, 
in  a  devise  to  six  children,  one  name  was  twice  repeated,  and 
another  wholly  omitted,  but  each  of  the  six  was  held  entitled  to 
take ;  and  Doe  d.  Cook  v.  Danvers^  RyaU  v.  Hdnnam,^  and  Blun- 
dell  V.  Qladstom^^  where  the  description  was  incorrect.  When  the 
last  of  these  cases  was  in  this  House,  Lord  Brougham  clearly  ex- 
plained ^^  the  principle  on  which  questions  of  this  sort  must  be 
decided.  Adams  v.  Jones^'^  and  Doe  v.  Muthwaite  ^^  establish  the 
same  principle ;  and  in  this  last  case  it  was  held  to  be  a  question  of 
fact  for  the  jury,  on  evidence  admitted  for  that  purpose, 
whether  a  mistake  was  in  a  *  name  or  a  description.  In  *  159 
Beaumont  v.  Fell^^  though  both  tlie  legatees'  Christian  and 
surnames  were  mistaken,  the  legacy  was  held  good. 

Mr,  Shapter  for  the  respondent.  —  The  cases  quoted  are  inap- 
plicable here.  In  all  of  them  the  doubt  was  created  by  the  testa- 
tor in  the  name  or  in  the  description,  but  his  intention  was  clear, 
and  by  name  or  description  he  furnished  the  means  of  ascertain- 
ing it.     That  was  the  case  in  Newbolt  v.  Pryce}^    In  this  case  it  is 

*  Vol.  L  p.  3S1.  »  Finch,  403. 

'  6  Mad.  S50.  «  Ambler,  1 75. 

*  1  Yes.  Jun.  266  ;  see  the  note  there,  where  many  cases  are  collected. 

*  G.  Coop.  229.  •  10  Beav.  686. 

'  1  Brown,  C.  C.  30.  »  1  Phillips,  279, 

*  7  East,  299. 

**  1  H.  L.  Cas.  791,  nom,  Camoys  v.  Blundell.  , 

"  9  Hare,  485.  »  8  B.  &  Aid.  632. 

**  2  P.  Wms.  141,  overruled  in  Miller  v.  Travers,  8  Bing.  244,  1  Moore  &  S. 
312. 

^  14  Sim.  354. 
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Otherwise.  Here  there  is  no  patent  ambiguity  on  the  face  of  tlie 
will,  and  the  evidence  shows  that  the  testatrix  was  not  personally 
acquainted  with  Thomas.  Delmare  v.  Hobello^  is  an  authority 
directly  against  the  appellant.  There  the  testator  devised  to  all 
the  children  of  his  two  sisters,  A.  and  B.  He  had  a  third  sister, 
but  did  not  name  her.  Before  the  date  of  the  will,  A.  became  a 
nun  and  had  changed  her  name,  and  the  third  sister,  who  was 
married  and  had  children,  put  in  her  claim,  but  the  Court  dis- 
missed the  bill.  There  is  nothing  in  this  will  to  show  that  the 
testatrix  intended  to  provide  for  all  the  children.  She  plainly 
selected  some  from  the  others,  and  she  left  Thomas  without  any 
provision.  The  eldest  son,  too,  is  named  executor  in  terms  which, 
before  the  11  Geo.  4,  and  1  Wm.  4,  c.  40,  would  give  him  the  whole 
of  the  property  in  the  residue.  The  first  and  third  propositions  in 
Wigram  on  Extrinsic  Evidence  ^  are  decisive  against  the  appellant. 
The  former  is,  that  '^  a  testator  is  always  presumed  to  use  the 

words  in  which  he  expresses  himself  according  to  their 
*  160    strict  and  primary  *  acceptation,  unless,  from  the  context 

of  the  will,  it  appear  that  he  has  used  them  in  a  different 
sense,  in  which  case  the  sense  in  which  he  thus  appears  to  have 
used  them  will  be  the  sense  in  which  they  are  to  be  construed." 
The  other  proposition  is  :  "  Where  there  is  nothing  in  the  context 
of  a  will,  from  which  it  is  apparent  that  a  testator  has  used  the 
words  in  which  he  has  expressed  himself  in  any  other  than  their 
strict  and  primary  sense,  but  his  words  so  interpreted  are  in- 
sensible with  reference  to  extrinsic  circumstances,  a  Court  of  law 
may  look  into  the  extrinsic  circumstances  of  the  case,  to  see 
whether  the  meaning  of  the  words  be  sensible  in  any  popular  or 
secondary  sense,  of  which,  with  reference  to  those  circumstances, 
they  are  capable."  There  is  nothing  here  to  show  that  the  testa- 
trix used  the  words  in  any  but  their  strict  and  primary  accepta- 
tion. 

Mr.  Anderson^  in  reply.  —  NewhoU  v.  Pryce  is  an  authority  for 
the  appellant,  for  it  shows  that  a  mistake  in  a  name  and  descrip- 
tion may  be  corrected  by  reference  to  the  context  of  the  wilL 
The  fifth  proposition  in  Wigram  on  Extrinsic  Evidence  justifies 
the  course  which  the  appellant  asks  the  Court  here  to  pursue.     It 

'  1  Yes.  Jun.  412,  fwm,  Del  Mare  v.  Bebello,  S  Brown,  C.  C.  446. 
*  Pages  13,  29. 
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is  this :  ^  "  For  the  purpose  of  determining  the  object  of  a  testa- 
tor's bounty  or  the  subject  of  disposition,  or  the  quantity  of 
interest  intended  to  be  given  by  his  will,  a  Court  may  inquire  into 
every  material  fact  relating  to  the  person  who  claims  to  be  in- 
terested under  the  will  and  to  the  property  which  is  claimed  as 
the  subject  of  disposition,  for  the  purpose  of  enabling  the  Court 
to  identify  the  person  or  thing  intended  by  the  testator,  or  to 
determine  the  quantity  of  interest  he  has  given  by  his  will."  The 
case  of  Delmare  v.  RelellOy  as  reported  in  Brown's  Chancery 
Cases,*  shows  very  distinctly  that  the  doctrines  *  now  con-  *  161 
tended  for  by  the  appellant  were  there  acted  on,  but  that 
the  Court  decided  that  case  on  the  ground  that  the  testator  had 
expressly  named  the  two  persons  whom  he  intended  to  benefit ; 
that  there  was  no  ambiguity  about  either,  and  that  he  had  not 
iutended  to  make  any  devise  in  favour  of  the  third  sister. 

The  Lord  Chancellor,  after  fully  stating  the  case,  said :  The 
question  which  we  have  now  to  consider  is,  whether  the  "  John 
Mostyn  "  named  in  the  will  is  the  "  Thomas  Mostyn  "  who,  among 
the  children  of  the  testatrix's  brother,  followed  Samuel  Mostyn  in 
the  order  of  birth ;  that  is  the  first  question ;  and  if  that  is  decided 
against  him,  it  is  the  only  question.  The  Master  of  the  Rolls  held 
that  that  was  a  conclusion  at  which  the  Court  could  not  safely 
arrive,  and  Lord  Justice  Turner  was  of  the  same  opinion.  Lord 
Justice  Knight  Bruce  differed  from  them.  Having  considered  the 
case  attentively  with  reference  to  the  authorities  bearing  upon  it, 
I  am  clearly  of  opinion  that  the  decision  of  the  Master  of  the  Bolls 
and  of  Lord  Justice  Turner  is  the  correct  view  of  the  case  and  of 
the  law  upon  this  subject. 

It  is  very  possible  that  this  was  a  mistake,  but  I  think  that  is  a 
conjecture  upon  which  it  would  be  very  unsafe  for  any  Court  of 
justice  to  act.  What  is  said  is,  that  inasmuch  as  the  testatrix  first 
mentions  her  eldest  nephew,  who  was  Robert  Henry  Mostyn,  and 
calls  liim  Robert  Mostyn,  and  then  mentions  her  second  nephew 
correctly,  John  Henry  Mostyn  (the  only  one  whom  she  does  name 
quite  correctly),  and  then  says,  that  in  the  event  of  his  dying 
without  issue,  his  interest  was  to  fall  into  the  hands  of  Samuel 
Mostyn  and  John  Mostyn  and  Mary  Davies,  these  must  mean 
the  three   other  children.     It  is  said  that  "  Samuel  Mostyn " 

*  Page  51,  3d  ed.  •  Vol.  III.  p.  446. 
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*  162    may  reasonably  be  supposed  to  mean  *  Samuel  Johnson 

Mostyn,  that  "  Mary  Davies  "  may  well  mean  Mary  Marga- 
ret Davies,  and  that  "  John  Mostyn  "  may  have  been  written  by 
mistake  for  Thomas  Mostyn.  And  to  confirm  this  view  there  is 
some  evidence  given  that  she  had  not  known  the  family  intimately 
for  some  years,  and  that  she  mistook  the  name,  probably,  be- 
cause Thomas  was  born  after  the  intimacy  with  the  family  had 
ceased. 

Now  I  agree  with  Lord  Justice  Turner  upon  this  subject,  that 
possibly  it  may  be  a  mistake,  but  I  do  not  know  that  the  circum- 
stance of  her  calling  a  legatee  "  John  Mostyn  "  would  of  itself 
have  excluded  John  Henry  Mostyn,  because  then,  by  a  parity  of 
reasoning,  all  the  other  children  would  have  been  excluded. 
Robert  Henry  Mostyn  is  called  in  the  will  "Robert  Mostyn," 
Mary  Margaret  Davies  is  called  "  Mary  Davies,"  and  Samuel 
Johnson  Mostyn  is  called  "  Samuel  Mostyn " ;  and  therefore 
"  John  Mostyn "  might  well  have  meant  John  Henry  Mostyn. 
But  it  is  said  that  she  could  not  mean  John  Henry  Mostyn, 
because,  in  the  previous  part  of  her  will  she  has  designated  him 
as  John  Henry  Mostyn,  and  has  given  to  him  an  absolute  interest 
if  he  marries ;  and  that  it  is  strange  that  she  should  then  mean 
to  give  him  an  interest  with  the  others  if  he  did  not  marry,  for  it 
could  only  be  an  interest  that  vested  at  his  death.  Certainly  all 
these  circumstances  make  it  not  an  improbable  conjecture  that 
this  might  have  been  a  slip.  But  I  think  it  is  impossible  for  a 
Court  of  justice  to  act  upon  that  suggestion.  We  cannot  ask  the 
testatrix  in  her  grave  what  she  meant ;  if  we  could,  she  might 
say,  "  I  said  John,  and  I  meant  John."  There  is  nothing  in  the 
will  inconsistent  with  that.  And,  therefore,  what  we  are  now 
asked  to  do  might  be  in  direct  violation  to  the  intentions  of  the 

testatrix. 

*  163        The  next  question  is,  how  is  this  case  affected  by  the  *  au- 

thorities upon  the  subject  ?  It  seems  to  me  that  the  authori- 
ties that  have  been  relied  on  in  no  respect  bear  out  the  proposition 
which  has  been  contended  for.  We  were  referred  to  Mr.  Jarman's 
very  excellent  work,^  in  which  all  the  cases  upon  this  subject  are 
collected  ;  but  they  are  distinguishable  at  the  very  first  blush  from 
this  case.  The  earliest  case  that  was  referred  to  was  that  of  Pit- 
eaime  v.  Brase?    In  that  case  there  was  a  bequest  to  "  William 

'  VoL  I.  p.  881.  •  Finch,  408. 
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Pitcairne,  the  eldest  son  of  my  brother,  John  Pitcairne."  By  the 
context  it  was  clear  that  the  party  intended  was  the  eldest  son, 
though  he  was  wrongly  called  **  William."  There  was  a  perfect 
constat  as  to  the  person  intended. 

In  Dowset  v.  Sweet  ^  the  testator  gave  his  property  to  John  and 
Benedick,  "  the  two  sons  of  my  brother,  John  Sweet" ;  whereas 
the  names  were  really  "  James "  and  "  Benedick."  But  the 
brother  had  only  two  sons,  so  that  it  was  perfectly  clear  that  it 
was  a  mere  lapse,  and  that  he  could  not  mean  any  one  else.  It 
was  stated  in  the  report  that  there  was  further  evidence  adduced 
that  the  testator  was  in  the  habit  of  calling  this  son  ^'  Jackey," 
which  might  have  been  a  short  way  of  describing  him  either  as 
John  or  James.  But  Lord  Hardwicke  did  not  rely  upon  that ;  he 
said  that  if  the  name  had  been  Andrew,  or  any  thing  quite  dif- 
ferent, or  if  he  had  given  it  to  ''  Arthur  and  Edward,  the  two  sons 
of  my  brother,"  neither  of  whom  was  named  Arthur  or  Edward, 
he  should  have  held  that  that  would  not  have  altered  the  case, 
because  it  was  plain  that  the  persons  he  meant  were  the  two 
sons. 

So,  again,  in  Parsons  v.  Parsons^  the  testator  gave  some  prop- 
erty to  his  brother,  Edward  Parsons ;  whereas  his  name  was  not 
Edward  ;  that  was  clearly  a  slip,  for  he  must  have  known 
his  brother's  name  ;  he  gave  to  Edward  *  Parsons  for  his  *  164 
life,  and  afterwards  "  to  the  two  children  of  my  said  brother 
by  his  present  wife."  He  had  only  one  married  brother  at  that 
time.  It  was  perfectly  obvious  that  the  person  to  take  was  a 
brother  who  had  a  wife,  and  as  there  was  only  one  person  who 
answered  that  description.  Lord  Loughborough  had  no  hesitation 
in  saying  that  that  was  a  mere  slip,  and  that  ^^  Edward  "  had  been 
written  wrongly  for  another  name. 

There  are  many  other  cases  to  the  same  effect.  One  of  them  is 
Camatfs  v.  BlundeU^  which  went  through  all  the  Courts,  and  was 
eventually  decided  in  your  Lordships'  House.  It  was  a  gift  to  the 
second  son,  "Edward  Weld,  of  Lulworth."  The  person  really 
intended  was  Joseph  Weld,  of  Lulworth,  who  succeeded  as  being 
the  then  second  son  of  the  former  possessor,  the  real  second  son, 
Edward  Weld,  having  died  without  issue,  and  the  third  son,  there- 
fore, Joseph  Weld,  succeeded  as  the  second  sou,  and  the  estate 

# 

»  Ambler,  176.  •  1  H.  L.  Cas.  778. 

•  1  Ve«.  Jun.  266. 

[125] 


•164  CASES  IN  THE  HOUSE  OF  LORDS. 

was  given  to  the  second  son,  described  as  "  Edward  Weld,  of  Liil- 
worth,"  although,  in  truth,  it  was  Joseph  Weld,  of  Lulworth. 
There  was  no  "Edward  Weld,  of  Lulworth,"  excepting  one  of 
Joseph's  sons  who  was  named  Edward.  The  learned  Judges  were 
consulted  in  that  case,  and  this  House  adopted  their  opinion. 
The  clear  opinion  of  the  Judges  was,  that  in  describing  a  man  as 
"  of  Lulworth,"  the  father  was  meant,  and  not  one  of  the  younger 
children. 

There  are  many  other  cases,  but  all  of  them  go  upon  the  same 
principle,  that  there  is  something  either  of  legitimate  extrinsic 
evidence  or  of  internal  evidence,  not  only  to  show  that  the  name 
must  have  been  put  wrongly,  but  also  to  show  who  must  have 
been  intended.  But  there  was  a  case  much  relied  upon,  which 
goes  upon  a  different  principle,  the  case  of  Dent  v.  Pepys} 
*  165  before  Sir  John  *  Leach.  In  that  case  it  was  apparent 
upon  the  face  of  the  will,  at  least  so  Sir  John  Leach  thought, 
not  from  extrinsic  evidence  at  all,  but  upon  the  face  of  the  will, 
that  the  testator  had  written  "  William,"  meaning  "  Mary."  The 
testator  there  gave  two  fifths  of  his  property  to  the  four  children 
of  his  sister,  or  late  sister,  Mary,  in  the  following  proportions : 
that  is  to  say,  it  appearing  that  there  had  been  one  child,  William, 
by  a  former  marriage,  and  three  by  a  subsequent  marriage,  a  cer- 
tain proportion  of  the  two  fifths  is  given  to  the  children  of  William, 
and  the  residue  to  the  children  of  William.  Sir  John  Leach  said 
that  that  was  an  absurdity ;  that  in  the  gift  of  the  residue  he  must 
have  meant  Mary.  He  begins  by  saying  that  he  means  to  give  it 
to  all  the  children,  and  then  gives  a  clear  definite  proportion  to  the 
children  of  the  son  by  the  first  marriage,  and  the  residue  to  the 
other  children.  Whether  that  was  quite  a  legitimate  conclusion  or 
not,  is  not  now  necessary  to  speculate  upon ;  but  it  is  clear  that 
that  went  upon  a  totally  different  principle  from  the  other  cases. 

None  of  these  doctrines  applies  to  the  present  case.  There  is 
nothing  that  shows  of  necessity  that  John  Mostyn  was  not  in- 
tended ;  still  less  is  there  any  thing  of  necessity  to  show  that 
Thomas  Mostyn  was  intended,  which  is  the  point  the  plaintiff  has 
to  make  out.  Upon  these  short  grounds  it  appears  to  me  that  we 
ought  to  afiirm  the  judgment  of  the  Court  below,  though  I  do  not 
mean  to  say  that  we  may  not  possibly  be  coming  to  a  decision 
which  in  truth  may  not  carry  into  effect  the  testatrix's  intention. 

>  Madd.  &  6.  850. 
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But  I  think,  as  a  general  rule,  it  is  not  open  to  Courts  of  justice 
to  speculate  about  what  is  meant  when  the  words  that  have  been 
used  may  receive  a  rational  and  intelligible  meaning.  I  am  there- 
fore of  opinion  that  the  judgment  below  was  perfectly  right,  and 
that  consequently  the  decree  ought  to  be  affirmed.  If 
Thomas  had  taken,  there  would  *have  been  a  question  as  *166 
to  what  he  took,  but  that  question  does  not  arise  now. 

Lord  Brougham.  —  My  Lords,  in  this  case  extrinsic  evidence 
has  been  admitted,  but  not  for  the  purpose,  as  I  apprehend,  of 
enabling  your  Lordships  to  speculate  upon  the  intention  of  the 
testator,  but  of  showing  (which  was  the  only  ground  upon  which 
it  could  have  been  admitted)  what  the  state  of  the  family  was  at 
the  time  the  will  was  made.  I  entirely  put  out  of  view  what  is 
said  in  the  affidavit  of  the  respondent,  and  in  the  counter  affidavit 
on  the  other  side,  as  to  the  declarations  of  the  testatrix  ;  I  throw 
that  entirely  out  of  the  question  ;  but  it  may  be  material  to  con- 
sider the  fact  stated  in  the  respondent's  affidavit  as  to  the  impossi- 
bility, from  the  dates  of  the  various  events,  of  her  having  a 
knowledge  of  Thomas  Mostyn,  who  was  born,  I  think,  after  she 
quitted  Galcott  Hall.  That  is  very  fit  to  be  considered,  and  un- 
doubtedly it  rather  goes  in  support  of  the  opinion  that  by  "  John 
Mostyn  "  she  did  not  mean  Thomas  Mostyn. 

My  Lords,  the  question  is,  whether,  in  this  case,  there  is,  upon 
the  state  of  the  family  as  disclosed  to  us,  and  not  disputed,  and 
upon  the  will  itself,  any  reasonable  ground  for  supposing  that  the 
words  "  John  Mostyn,"  here  coming  between  "  Samuel  Mostyn  " 
and  "  Mary  Davies,"  meant  Thomas  Mostyn.  Now,  upon  the  best 
consideration  that  I  have  been  able  to  give  to  this  matter,  I  really 
can  see  but  one  circumstance  tending  to  that  conclusion,  and  that, 
I  thmk,  is  too  feeble  to  support  any  such  conclusion  ;  namely,  that 
it  is  in  evidence,  and  is  not  disputed,  that  the  order  in  which  these 
persons  came  in  the  family  was,  Samuel  Johnson  Mostyn,  then 
Thomas  Mostyn,  and  then  Mary  Margaret  Davies.  They 
came  in  the  family  in  that  order,  *  undeniably ;  and  here  *167 
you  have  in  this  will  a  direction  that  the  bequest  is  to  be 
divided  equally  between  Samuel  Mostyn,  that  is  Samuel  Johnson 
Mostyn,  John  Mostyn,  and  Mary  Davies.  It  may  be  contended, 
and  it  is  possible,  and  even  probable,  that  the  party  coming  in  the 
will  between  Samuel  Johnson  Mostyn  and  Mary  Margaret  Davies 
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is  this  Thomas  Mostyn,  because  he  comes  in  that  order  in  the 
ages  of  the  family.  But  I  think  that  is  much  too  feeble  a  ground 
upon  which  to  rest  a  speculation  as  to  what  was  the  meaning  of 
the  testatrix,  and  therefore  I  certainly  come  to  the  same  conclu- 
sion as  my  noble  and  learned  friend,  that  there  is  not  enough  to 
justify  us  in  supposing  that  by  John  Mostyn  she  here  meant 
Thomas  Mostyn. 

Reference  has  been  made  to  the  different  cases  that  bear  upon 
this  matter,  and  to  the  book,  most  justly  commended  by  my  noble 
and  learned  friend,  of  Mr.  Jarman.  He  there  gives  not  only  a 
most  convenient  summary  of  the  cases,  but  he  accompanies  them 
with  comments,  in  the  greater  part  of  which  I  entirely  concur. 

The  work  of  Sir  James  Wigram  on  extrinsic  evidence  was  also 
cited  at  the  bar,  and  it  is  a  book  deserving  of  the  greatest  commen- 
dation. I  think  notiiing  can  be  more  judicious  than  his  comments 
upon  the  cases  which  ho  has  collected ;  I  will,  however,  make  one 
exception.  There  is  one  case,  Eheocks  v.  JBiacocks^^  which  he  does 
not  appear  to  have  considered  in  its  relation  to  Beaumont  v.  FeU 
with  his  usual  accuracy  ;  for  after  referring  to  Beaumont  v.  JReH,* 
and  to  its  being  impossible  to  reconcile  it  with  MMer  v.  Traver$y 
he  says,^  "  The  case  of  Beaumont  v.  Fell  is  pointedly  noticed  with 

disapprobation  in  Hiacocks  v.  Bl%cock9y  Now  it  is  not 
*  168    pointedly  noticed  with  disapprobation  *  in  Hiscocks  v.  BRs- 

cocks;  for  in  the  very  able  and  elaborate  judgment  in 
Hiscocks  V.  Hiscocks  all  that  is  said  is,  that  **  Beaumont  v.  Fell^ 
though  somewhat  doubtful,  can  be  reconciled  with  true  principles 
upon  this  ground,  that  there  was  no  such  person  as  Catherine 
Earnley,  and  that  the  testator  was  accustomed  to  address  Gertrude 
Yardley  by  the  name  of  Gatly."  There  is  evidently  therein  no 
such  pointed  disapprobation  of  Beaumont  v.  Fell  as  Sir  James 
Wigram  appears  to  have  supposed.  But  I  take  Beaumont  v.  Fell  * 
no  longer  to  be  law  :  I  take  it  to  have  been  overruled  by  Miller  v, 
TraverSj^  a  case  which  received  the  greatest  possible  consideration 
from  those  two  most  learned  Judges,  the  then  Lord  Chief  Baron 
Lord  Lyndhurst  and  Lord  Chief  Justice  Tindal,  whose  assistance 
I  called  in  on  account  of  the  great  importance  of  the  question  then 
before  me.     We  had  it  argued  most  elaborately,  and  after  great 

»  5  M.  &  W.  368.  *  2  p.  Wms.  141. 
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consideration  judgment  was  given  by  Lord  Chief  Justice  Tindal, 
in  which  Lord  Lyndhurst  and  myself  entirely  concurred.  The 
judgment  in  MSler  v.  JVav^r*  has  been  repeatedly  referred  to  in 
yarious  cases,  and  always  with  the  greatest  approbation.  I  take  it 
that  it  may  be  said  to  lay  down  the  law  upon  the  subject  as  dis- 
tinctly as  it  is  possible  for  any  important  point  of  law  to  be  laid 
down.  The  cases  in  which  it  has  been  referred  to  are,  I  think, 
Doe  dem.  Gord  v.  Needs^  and  Siacocka  v.  Siscocks  ;  ^  and  it  must 
have  been  referred  to  in  many  other  cases,  and  always  with  ap- 
proval, or  at  least  never  in  a  way  to  show  that  any  learned  Judge 
has  thrown  any  doubt  whatever  upon  that  case.  I  thought  it  my 
duty  to  mention  the  case  of  Beaumont  v.  Fell^  as  alluded  to  in  Sir 
James  Wigram's  book,  in  consequence  of  the  reference 
made  to  *  that  work,  and  the  just  commendation  bestowed  *  169 
on  it  in  the  course  of  the  argument  at  the  bar.  Reference 
was  also  made  to  the  case  of  Camoyn  v.  Blundell^  in  which  I  had 
the  misfortune  of  differing  in  some  respects  from  the  opinion  of 
the  Judges,  and  also  from  my  noble  and  learned  friend  the  then 
Lord  Chancellor.  But  the  difference  of  opinion  which  I  then  ex- 
pressed did  not  go  in  the  least  degree  to  affect  the  principles  of  the 
decision  in  that  case. 

Lords'  Journals,  July  14, 1854. 


•O'CONNOR  V,  HASLAM.  *170 

1855.    March  19,  20. 

AuciA  O'Connor  and  others.  Appellants. 
John  Haslam,  Respondent. 

Will.    Debts  of  other  Persons.     Statute  of  Limitations. 

A,  wbo  had  a  life  interest  in  certain  estates,  gave  a  bond  to  a  creditor  and  a 
warrant  of  attorney  to  confess  judgment  for  its  amount.  No  judgment  was 
entered  up.  A.  died  within  three  years  of  the  date  of  the  bond,  leaving  no 
anets,  real  or  personal.  B.,  his  son,  the  first  tenant  in  tail  of  the  estates, 
entered  into  possession,  and  expressed  in  letters  to  the  creditor  a  wish  to  pay 

»  2  M.  &  W.  129.  •  1  H.  L.  Cas.  778. 

•  5  M.  &  W.  S68. 
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bis  father's  debts,  but  would  not  give  anj  security  for  them.  B.  made  a  will, 
in  which,  reciting  his  own  wish,  and  a  promise  in  conformity  with  it,  made  by 
him  to  his  father  and  mother,  he  said, "  And  in  case  I  should  not  be  able  to  fulfil 
my  intentions  during  my  lifetime,  and  that  I  should  not  have  a  sufficient  fund 
for  that  purpose  arising  from  my  personal  estate,  I  hereby  charge  all  my  just 
debts,  and  also  all  the  debts  of  my  late  father.  A.,  which  shall  remain  unpaid 

;  at  the  time  of  my  decease,  upon  all  my  real  estates  wheresoever,"  &c.  He 
then  directed  his  trustees  to  stand  seised  of  all  his  estates  '*  subject  in  manner 
aforesaid  to  the  payment  of  all  my  just  debts  and  to  the  debts  of  my  father." 
B.  survived  his  father  many  years.  The  obligee  of  the  bond  filed  a  charge 
thereof  against  the  trustee  under  the  son's  will :  — 

Heldj  that  the  debts  of  the  father,  which  were  not  barred  by  the  Statute  of 
Limitations  at  the  death  of  the  father,  were  charges  on  the  real  estates  of  the 
son. 


Henry  Malone  was  tenant  for  life  of  certain  estates  in  King's 
County,  and  had  a  son,  Richard  Malone,  who  was  first  tenant  in 
tail  in  remainder  of  these  estates,  and  who  bound  himself  by  a 
voluntary  promise  to  his  father  and  mother  to  provide  for  his 
father's  debts.  Henry  Malone,  in  April,  1811,  executed  a  bond 
and  warrant  of  attorney  to  secure  to  the  respondent  payment  of 
the  sum  of  lOOZ.  By  letter  of  the  80th  January,  1813,  Henry 
Malone  requested  the  respondent  not  to  enter  up  judgment  on  this 
warrant  of  attorney ;  but  then,  and  on  other  occasions,  the 
♦  171  *  last  of  which  was  on  the  26th  of  June,  1813,  he  acknowl- 
edged the  debt,  and  promised  to  pay  interest  thereon,  and 
to  pay  the  principal  when  in  his  power.  Henry  Malone  died  in 
1814,  having  no  assets  whatever,  though  he  left  a  will  and  appointed 
his  son  executor.  Richard  Malone  entered  into  possession  of  the 
estates.  In  September,  1823,  the  respondent  wrote  to  Richard 
Malone  on  the  subject  of  this  bond  debt,  and  on  the  22d  of  that 
month  received  an  answer,  saying  that  Richard  Malone  had  no 
doubt  of  the  justice  of  the  demand,  and  that  it  was  his  wish  and 
determination  to  settle  it,  as  well  as  any  others  of  the  same  nature, 
as  soon  as  he  could.  Upon  another  application  on  this  subject, 
Richard  Malone  declined  to  give  his  bond  for  the  amount,  but 
repeated  his  acknowledgment  of  the  debt,  and  his  wish  to  pay 
this,  as  well  as  the  rest  of  his  father's  debts,  adding  that  in  doing 
so  he  should  be  guided  by  the  nature  of  them,  and  by  his  own 
convenience,  but  that  it  had  always  been  his  determination  not 
to  make  himself  personally  responsible  for  them.  Towards  the 
end  of  1825,  the  respondent  again  wrote  to  Richard  Malone, 
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intimating  that  he  intended  taking  proceedings  on  Henrj  Malone's 
bond  and  warrant  of  attorney,  to  which  Richard  Malone,  on  22d 
November,  1825,  answered  that  he  was  not  liabl^  for  his  father's 
debts,  as  his  father  left  no  property,  and  had  only  been  tenant  for 
life  of  the  estates  ;  but  at  the  same  time  Richard  Maloue  declared 
that  it  was  his  intention  to  pay  his  father's  debts  so  soon  as  his 
own  affairs  would  admit  of  his  doing  so,  and  that  if  he  should 
not  live  to  pay  them,  he  would  take  measures  to  secure  them  on 
his  property,  in  whatever  manner  might  be  most  expedient,  under 
the  advice  of  counsel.     A  similar  letter,  and  a  like  answer,  passed 
between  the  parties  in  1827.     On  the  30th  April,  1830,  Richard 
Malone  made  and  published  his  last  will  and  testament,  by 
which  he  devised  all  his  estates,  ^real  and  personal,  to    *172 
trustees,  ^^  upon  the  trusts  and  for  the  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same,  which  trusts 
I  feel  confident  they  will  have  performed,  according  to  my  true 
intent  and  meaning.     And  as  it  is  my  most  anxious  wish  that  not 
only  all  my  own  just  debts  of  every  description  whatsoever  should 
be  paid,  but  also  those  of  my  father,  from  my  respect  to  his  mem- 
ory, and  in  compliance  with  a  promise  I  made  him  and  my  dearest 
mother  ;  and  in  case  I  should  not  be  able  to  fulfil  my  intentions 
during  my  lifetime,  and  that  I  should  not  have  a  sufficient  fund 
for  that  purpose  arising  from  my  personal  estate,  I  hereby  charge 
all  my  just  debts,  and  also  all  the  debits  of  my  late  father,  Henry 
Malone,  esquire,  which  shall  remain  unpaid  at  the  time  of  my  de- 
cease, upon  all  and  every  my  real  estates  wheresoever  situate,  to 
be  paid  out  of  the  rents,  issues,  and  profits  thereof,  in  the  manner 
hereinafter  mentioned,  but  not  to  be  raised  by  sale  or  mortgage 
thereof,  or  of  any  part  thereof."     After  making  certain  specific 
bequests,  the  testator  proceeded :  ^'  And  it  is  my  will,  and  I  do 
further  devise,  direct,  and  declare  that  the  said  Henry  O'Connor, 
and  Alicia  his  wife,  Hugh  Morgan  Tuite,  and  Thomas  Ardill,  and 
their  heirs  and  assigns,  shall  stand  and  be  seised  of  all  my  es- 
tates, lauds,  tenements,  and  hereditaments,  situate  in  the  King's 
County,  as  well  those  which  I  inherited  from  my  late  father  as 
those  which  have  come  to  me  under  and  by  virtue  of  a  deed  of 
conveyance  made  to  me  by  the  late  Miss  Henrietta  Malone,  and 
Miss  Catherine  Malone,  including,  amongst  said  estates,  my  house 
and  demesne  of  Pallas  Park  ;  subject,  however,  in  manner  afore- 
said, together  with  my  other  estates  hereinafter  mentioned,  to  the 
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payment  of  all  my  just  debts,  and  to  the  debts  of  my  father,  and 
to  the  payment  of  the  annuities  and  legacies  hereinbefore  and 

after  mentioned,  in  trust  for  the  use  of  my  said  sister, 
*  178    Alicia  O'Connor,  and  of  the  *  said  Henry  O'Connor,  and 

of  the  survivor  of  them,  for  and  during  the  natural  lives  of 
them,  the  said  Alicia  O'Connor  and  Henry  O'Connor,  and  of  the 
survivor  of  them."  Towards  the  close  of  the  will  there  was  a 
declaration  that  the  trustees  should  stand  possessed  of  the  said 
estates,  for  the  various  purposes  therein  mentioned,  ^^  and  also  in 
payment  and  discharge  of  the  debts  of  my  late  father,  Henry 
Malone."    Richard  Malone  died  on  the  6th  January,  1834. 

Lydia  Garr,  a  judgment  creditor  of  Richard  Malone,  filed  her 
bill  in  the  Court  of  Chancery  in  Ireland  on  the  18th  April,  1839, 
against  the  executors  and  trustees  of  the  testator  and  the  other 
persons  interested  in  the  estates,  praying  for  an  account  of  his 
real  and  personal  estates  and  for  relief,  and  on  the  14th  of  June, 
1841,  the  Lord  Chancellor  made  the  usual  order  and  decree. 

The  respondent,  on  the  25th  January,  1842,  filed  his  charge  in 
the  Master's  o£5ce  under  this  decree,  alleging  that  Henry  Malone, 
the  father  of  the  said  Richard  Malone,  was  justly  indebted  to  him 
in  lOOZ.,  and  to  secure  the  same  had  granted  his  bond  and  warrant 
of  attorney  ;  that  judgment  had  never  been  entered  up ;  and  then 
he  set  out  the  various  letters  already  noticed.  The  appellants 
filed  their  discharge  to  the  said  charge  on  24th  May,  1842,  deny- 
ing the  matters  stated,  and  insisting  that  if  such  matters  could  be 
duly  proved  the  provisions  of  the  will  of  Richard  Malone  did  not 
operate  to  make  the  bond  debt  a  charge  on  his  estates,  and  they 
relied  on  the  Statute  of  Limitations  (3  &  4  Wm.  4,  c.  27,  §  40)  as 
a  bar  to  the  charge.  On  the  14th  January,  1845,  the  Master  dis- 
allowed the  charge,  and  ruled  that  the  right  to  recover  on  the 
bond  was  barred  and  extinguished.  On  the  9th  December,  1850, 
the  Master  made  a  formal  report,  finding  that  the  respondent 

was  not  entitled  to  be  paid  his  demand  out  of  the  funds 
*174    *in   the  said  cause.      The  respondent  excepted  to  this 

report,  and  the  exceptions  having  been  heard  before  Lord 
Chancellor  Brady,  his  Lordship,  on  the  20th  February,  1851,  made 
his  decree,  by  which  he  allowed  the  exceptions.  This  appeal  was 
brought  against  that  decree. 

Mr.  Fleming  and  Mr.  Cairns  for  the  appellants.  —  There  was 
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not  at  the  period  of  the  death  of  Richard  Maloiie  any  debt  due  to 
the  respondent  to  which  the  estate  of  Richard  Malone  was  liable. 
If  any  such  debt  had  ever  existed  it  was  then  barred  by  the  Stat- 
utes of  Limitations,  and  the  will  did  not  revive  it,  and  no  debt  of 
Henry  Malone  was  made  a  charge  on  the  estates  of  Richard 
Malone,  except  such  as  was  valid  and  subsisting  at  the  time  of  his 
death.  The  Lord  Chancellor  was  disposed  to  adopt  the  view  taken 
by  the  Master  until  the  case  of  Sichards  v.  Foster^  (heard  in  the 
Common-Law  Courts  as  Foster  v.  2^)  was  quoted  to  him.  His 
Lordship  adjourned  the  matter,  in  order  to  make  inquiries  into 
that  case,  and  afterwards  declared  himself  bound  by  its  authority 
and  unable  to  distinguish  this  case  from  it.  But  there  the  point 
now  to  be  considered  was  really  never  discussed.  In  Foster  v. 
Letf  it  was  held  at  common  law,  that  where  a  testator  had  directed 
payment  of  debts  not  his  own,  the  legacy  duty  was  payable  by  the 
creditor  and  not  by  the  testator's  estate.  When  the  case  was  in 
Chancery  it  appeared  that  in  the  will  of  a  testatrix  there  was  a 
direction  to  pay  all  the  debts  of  Glubb,  her  first  husband,  ^'  that 
can  legally  and  satisfactorily  be  proved  against  him."  The  bill 
was  filed  to  ascertain  what  debts  could  be  so  proved ;  but 
the  order  to  the  Master  was  to  find  what  *  debts  of  Glubb  ♦  175 
^'  remained  undischarged.'*  Such  an  order  upon  such  a 
bill  never  could  have  been  made  but  by  consent,  and  for  that 
reason  the  case  was  not  reported.  It  is,  under  these  circum- 
stances, a  case  of  no  authority  in  the  present  discussion.  There, 
too,  no  question  arose  as  to  the  Statute  of  Limitations :  time  had 
not  run  against  the  claim. 

Here  time  had  run  against  the  claim  before  the  death  of  Richard 
Malone.  It  cannot  be  taken  that  there  was  a  charge  created  to 
pay  all  the  debts  of  the  father,  for  then  all  that  he  had  ever  owed, 
and  not  merely  those  which  were  not  barred  at  the  time  of  his  death, 
would  be  charged  upon  the  son's  estate,  a  kind  of  charge  which, 
in  Burke  v.  Jotm%^  Vice-chancellor  Plumer  condemned  as  ^^  ab- 
surd." Yet,  without  such  a  construction  of  this  will,  the  present 
claim  cannot  be  maintained.  The  testator's  intention,  which  the 
Lord  Chancellor  of  Ireland  proceeded  upon  as  the  foundation  of 
his  judgment,  certainly  did  not  go  to  that  extent,  for  he  makes 

*  M.  S.  It  utMe  out  of  the  will  which  was  the  sulject  of  diflcuwion  in  Foster 
r.  Ley,  2  Bing.  N.  C.  269.     The  words  of  the  will  are  there  aet  out 

•  2  Ves.  &  B.  275. 
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"  my  own  just  debts  "  payable  in  the  first  instance,  and  then  those 
of  his  father.  On  these  words  the  rules  of  law  become  applicable, 
and  those  debts  which  are  not  barred  by  the  statute  at  the  time  of 
the  testator's  death  are  those  alone  which  can  come  under  the 
description  of  "  my  own  just  debts."  That  restrictive  description 
applies  to  both  classes  of  debts,  and  such  as  would  have  been 
recoverable  by  process  of  law  at  the  death  of  the  debtor  are  those 
alone  which  can  be  charged  on  his  real  estate.  This  is  undoubt- 
edly the  case  as  to  the  son's  debts,  and  there  cannot  be  a  different 
rule  of  law  applied  to  the  same  words  of  a  charge  of  debts  merely 
because  the  subject  of  the  charge  is  in  one  instance  the  debt  of 
a  father  and  in  the  other  the  debt  of  a  son.  Such  a  double 
*176  *  construction  of  the  same  direction  in  a  will  would  be 
anomalous. 

The  debt  claimed  by  the  respondent  is  barred  by  the  statute. 
There  is  not  in  any  of  the  letters  any  thing  like  a  promise  to  pay, 
so  as  to  revive  it,  and  the  words  of  the  will  cannot  have  that 
efifect.  Fearn  v.  Lewis  ^  much  resembles  this  case.  The  defend- 
ant there  said,  any  obligation  should  receive  such  attention  as  an 
honourable  man  would  be  bound  to  give  it ;  that  it  was  his  inten- 
tion to  pay,  but  that  he  must  be  allowed  time ;  and  the  Court  held 
that  these  words  did  not  constitute  such  a  promise  as  would  take 
the  case  out  of  the  Statute  of  Limitations.  *Yice-Ghancellor 
Plumer  acted  on  a  like  principle  in  Burke  v.  Jonts^  though  there 
the  will  directed  the  executor  not  to  set  up  the  statute. 

The  rule  of  law,  as  stated  by  Lord  Redesdale  in  Fergus  v.  Q^ore  ' 
is,  that  "  a  devise  in  trust  for  payment  of  debts  does  not  prevent 
the  setting  up  the  statute,  if  it  had  run  before  the  death  of  the 
testator ;  for  the  debts  are  then  presumed  to  be  paid."  Scott  v. 
Jone%^  in  this  House,  overruling  J(me%  v.  Scott^  proceeded  upon 
that  principle,  as  did  also  Freake  v.  Cranefeldt^^  and  in  that  respect 
there  is  no  distinction  between  simple  contract  debts  and  bond 
debts.  In  Hargreaves  v.  MichelP  the  Vice-Chanoellor  said  that  a 
trust  to  pay  debts  could  only  apply  to  such  debts  as  the  person 
creating  it  was  bound  to  pay,  and  not  to  such  debts  as  were  barred 
by  the  Statute  of  Limitations.    The  decisions  are  uniform  upon 

^  6  Bing.  S49.  »  1  Russ.  &  M.  255,  261. 

•  2  Ves.  &  B.  275.  •  S  Mylne  &  a  499. 

>  1  Sob.  &  L.  107.  f  Madd.  &  G.  326. 
«  4  Clark  &  F.  882. 
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this  point.  It  is  clear  that  that  rule  must  apply  to  the  son's  debts, 
and  the  same  rule  must  be  equally  applicable  to  those  of 
*  the  father,  for  by  writing  and  acknowledgment  he  might  *  177 
have  kept  alive  his  father's  debts,  and  an  action  might  have 
lain  against  him  in  his  lifetime  for  his  father's  debts,  as  well  as  for 
his  own.  The  two  classes  of  debts  were,  therefore,  in  the  same 
position,  and  consequently  were  governed  by  the  same  rules,  and 
such  of  them  of  either  sort  as  became  barred  in  his  lifetime  were 
not  revived  by  his  will,  and  are  not  chargeable  against  his  estate. 

The  Solicitor- General  for  Ireland  (ifr.  Fitzgerald)^  and  Mr. 
Setherin^fton  for  the  respondent,  were  not  called  upon  to  argue. 

The  Lord  Chancellor.  —  My  Lords,  this  is  an  appeal  from  a 
decree  of  the  Lord  Chancellor  of  Ireland,  made  on  die  20th  of 
February,  1851. 

The  single  question  for  your  Lordships  to  decide  is,  whether 
the  Lord  Chancellor  of  Ireland  was  correct  in  the  conclusion  at 
which  he  arrived. 

When  cases  are  being  argued  at  your  Lordships'  bar,  even  if  I 
think  the  appellant  has  not  made  out  his  case,  I  am  seldom 
inclined  to  stop  the  argument,  because  I  think  sometimes  the 
elucidation  of  these  cases,  and  the  arguments  on  both  sides,  tend 
to  throw  light  which  is  useful  to  a  Court  of  ultimate  appeal.  But 
this  case  has  appeared  to  be  so  entirely  free  from  doubt,  that  it 
would  be  a  waste  of  time  to  occupy  any  further  time  with  the 
discussion  of  it. 

The  principles  which  regulate  charges  of  debt  upon  the  real 
and  personal  estate  of  testators,  although  at  one  time  doubtful, 
have,  I  think,  of  late  years  been  pretty  well  settled.  As  a  general 
principle,  it  may  be  taken  that  a  charge  of  debt  upon  personal 
estate,  where  it  merely  directs  that  to  be  done  which  must 
have  been  done  if  no  direction  *  had  been  given,  is  simply  *  178 
inoperative.  It  was  so  decided  in  the  case  of  Scott  v. 
Jofne%^  which  came  before  your  Lordships'  House. 

With  regard  to  the  charge  of  a  testator's  own  debts  upon  the 
real  estate,  by  his  will,  the  effect  is,  that  whereas  the  real  estate 
could  not,  but  for  that  charge,  and  according  to  the  old  law  would 
not  have  been,  liable  to  the  payment  of  the  debts,  it  is  thereby 

>  4  Clark  &  F.  382. 
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made  liable  to  them  ;  but  what  constitutes  debts  is  a  question  not 
affected  by  that  charge;  therefore  wherever  there  was  a  good 
defence  to  any  demand,  that  defence  remained  good,  notwithstand- 
ing the  charge  of  the  debts  upon  the  real  estate.  That  was  settled 
in  the  case  of  Burke  y.  JoneSj^  and  I  believe  has  never  been 
questioned. 

In  this  case  there  is  this  difference ;  there  is  no  doubt  that  the 
Statute  of  Limitations  would  be  a  perfectly  good  bar  to  a  charge 
by  this  testator  on  his  own  estate  for  the  payment  of  his  own 
debts.  There  is  no  doubt  that  that  would  mean  such  debts  as 
could  be  recovered  from  him  on  the  day  of  his  death.  If  the 
debt  has  been  barred  before  his  death  the  charge  does  not  revive 
it.  How  is  it  then,  when  a  testator  charges  on  his  real  estate  the 
debts  not  only  of  himself,  but  of  his  father  ?  That  is  said  to  be  a 
new  question.  So  far  as  I  know,  with  the  exception  of  the  case 
of  Richards  v.  Foster j  it  may  be  a  new  question.  But  I  must  own 
that  it  appears  to  me,  at  all  events  with  reference  to  the  present 
will,  to  be  a  question  admitting  of  as  little  doubt  as  can  possibly 
be  imagined.  It  is  said  that  it  is  a  very  anomalous  thing  if  a  man 
is  making  a  will  and  charging  his  real  estates  with  the  payment  of 
his  own  debts  and  the  debts  of  his  father,  that  a  different  con- 
struction should  be  put  upon  what  he  means  by  ^^  debts  "  when 

speaking  of  his  own  debts,  and  what  ho  means  by  the 
*  179    *  same  word  when  speaking  of  the  debts  of  his  father.    I 

agree  that  it  would  be  very  anomalous,  and  I  think  that  no 
different  construction  is  to  be  put  upon  the  words  when  the  testa- 
tor adds  the  debts  of  his  father  to  those  of  himself  as  a  charge 
upon  his  real  estate ;  in  one  case  he  means  all  that  could  be  recov- 
ered at  his  own  death  as  being  his  own  debts,  in  the  other,  all  that 
could  be  recovered  from  the  father  at  his  father's  death.  That  is 
obviously  what  is  meant.  So  far  from  putting  a  different  con- 
struction upon  the  same  words,  we  are  putting  substantially  the 
same  construction  upon  them.  In  the  present  case  any  other 
construction  would  lead  to  consequences  the  most  absurd.  It  was 
a  voluntary  act  of  the  testator  to  charge  the  debts  of  his  father 
upon  his  own  estate,  and  you  cannot  suppose  that  at  the  moment 
he  was  writing, ''  I  charge  all  my  just  debts,  and  also  all  the  debts 
of  my  late  father,  upon  my  estate,"  he  meant  to  exclude  all  the 
debts  of  his  father  which  would  become  barred  before  his  own 

^  2  Yes.  &  B.  275. 
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death,  for  that  would  have  been  to  exclude  nine  tenths,  if  not  the 
whole  of  them,  from  payment,  and  to  render  the  charge  wholly 
ineffective.  The  will  is  dated  1880.  The  testator^s  father  had  died 
in  1814 ;  there  is  a  period,  therefore,  of  sixteen  years ;  in  fact,  it  is 
nearly  twenty,  for  there  are  two  codicils,  duly  executed  and  attested, 
not  altering  the  terms  of  the  will,  yet  in  both  instances  referring 
to  it,  and  therefore  adopting  it,  at  those  remoter  times,  one  of 
them  being  made  at  the  end  of  1833,  when  within  a  year  at  all 
erents,  probably  within  a  few  months,  the  whole  charge  of  the 
father's  debts  would  have  been  a  nugatory  act  if  the  construction 
contended  for  by  the  appellants  is  to  be  put  upon  the  language  of 
the  will. 

That,  therefore,  appears  to  me  to  exhaust  the  subject,  indepen- 
dently of  that  case  of  Foster  v.  Richards^  the  decision  in  which,  I 
believe,  my  noble  and  learned  friend  thinks  was  altogether 
right.  I  think,  myself,  that  in  all  *  probability  it  was  so  ;  *  180 
I  am  not  quite  certain  about  the  facts  in  that  case.  I  think 
there  is  an  indication  that  there  was  something  in  the  nature  of  an 
arrangement  there,  and  for  this  reason :  the  Master,  by  his  report, 
finds  the  debt  to  be  due,  but  disallows  the  interest ;  I  cannot 
understand  why  that  should  be  done,  for  if  there  was  a  debt  due 
from  the  defaulting  trustee,  I  think  that  debt  so  due  from  the 
defaulting  trustee  must  have  been  a  debt  due  with  interest  at  four 
per  cent.  I  think  probably,  therefore,  there  was  some  arrange- 
ment in  that  case.  It  appears  to  me,  however,  that  the  conclusion 
which  was  come  to  in  that  case  was  perfectly  reasonable,  and  ex- 
actly the  same  as  was  come  to  in  this  case.  I  do  not  suppose  it 
ever  was  very  elaborately  argued,  because  otherwise  we  should 
have  had  it  reported.  That,  however,  does  not  nullify  the  author- 
ity of  the  decree.  Perhaps  it  is  of  less  authority  than  if  it  had 
been  canvassed  and  then  reported.  But  at  the  same  time  it  was  a 
very  good  authority  for  the  Lord  Chancellor  of  Ireland  to  deal 
with.  It  is  not,  however,  necessary  to  refer  to  that  case,  for  I  hold 
that  if  this  case  had  been  simply  to  be  decided  as  res  integra^  I 
should  have  had  no  hesitation  in  coming  to  the  same  conclusion  as 
did  the  Lord  Chancellor  of  Ireland ;  I  therefore  move  your  Lord- 
ships to  affirm  this  decree. 

■ 

Lord  St.  Leonards.  —  I  entirely  concur  with  the  view  stated  by 
my  noble  and  learned  friend,  and  if  your  Lordships  look  at  the 
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words  of  this  will,  you  will  perceive  that  it  would  be  a  great  dis- 
appointment of  the  intention  of  the  testator  if  you  adopted  a  con- 
struction diiFerent  from  that  which  has  already  been  placed  upon 
them. 

It  must  first  be  borne  in  mind  that  the  testator  was  in  no 
respect  liable  for  the  debts  of  his  father.     I  think  your 

*  181    *  Lordships  must  consider,  although  it  is  not  proved  to  be  a 

fact,  that  the  father  was  only  tenant  for  life  of  the  real 
estates,  and  the  son  succeeded  to  those  estates  as  the  tenant  in  tail 
in  remainder,  and  therefore  was  not  in  respect  to  those  estates 
liable  to  any  of  the  debts  of  his  father.  I  think  it  must  be  taken 
as  a  fact,  that  although  he  was  his  father's  executor,  there  were  no 
assets,  and  the  creditor  now  claiming  does  not  appear  ever  to  have 
attempted  to  take  any  steps  in  order  to  recover  his  debt  against 
the  assets  of  Henry  Malone,  the  father,  which  would  have  been  the 
proper  fund  for  the  payment  of  his  debts,  if  any  such  fund  had 
ever  existed. 

As  there  was  no  liability  on  the  part  of  the  son,  let  us  see  what 
the  words  of  the  will  are.  [His  Lordship  read  them.]  The  words 
are  perfectly  clear.  The  difficulty  has  arisen  alone,  as  I  appre- 
hend, from  the  circumstance  that  the  same  provision  includes  the 
two  classes  of  debts,  viz.  his  own  debts,  to  which  he  was  clearly 
liable,  and  the  debts  of  his  father,  to  which  he  was  clearly  not 
liable,  and  it  is  said,  ^^  How  can  you  place  a  different  construction 
upon  the  same  words  ?  " 

Now,  as  far  as  a  man  provides  for  his  own  debts,  he  provides 
for  that  to  which  he  is  liable,  and  the  question  that  you  have  to 
determine  in  this  case  simply  is,  to  what  extent  is  he  liable  to  cer- 
tain debts  which  are  now  barred  by  the  Statute  of  Limitations  ? 
The  provision  of  that  statute  was  introduced  by  the  Legislature  to 
bar  all  dormant  and  stale  claims.  When,  therefore,  a  man  makes 
a  provision  for  his  debts,  he  makes  a  provision  for  those  debts 
which  are  not  barred  by  the  Statute  of  Limitations,  that  is  to  say, 
for  those  which  can  be  deemed,  and  in  law  are  deemed,  debts,  be- 
cause he  has  the  benefit  which  the  Legislature  has  given  to  him  as 
a  protection  against  stale  demands.    They  are  not  debts 

*  182   which  are  recoverable ;  *  therefore  they  are  not  his  debts. 

The  law  has  barred  them.  But  as  regards  the  debts  of  an- 
other person,  in  this  particular  case  the  debts  of  the  father,  what 
possible  aid  can  he  require  from  the  Statute  of  Limitations  ?    They 
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never  were  the  testator's  debts.  He  never  was  liable  to  one  of 
them.  The  Statute  of  Limitations,  therefore,  protecting  persons 
against  stale  demands,  was  a  dead  letter  as  to  them  so  far  as  he 
was  concerned,  because  no  such  debt  could  be  charged  against 
him  at  all ;  he  was  not  liable  to  it.  Consequently  he  required  no 
aid  from  the  Statute  of  Limitations.  How  then,  when  he  chooses 
voluntarily  to  make  a  provision  for  his  father's  debts,  to  which  he 
was  not  liable,  can  you  bring  in  force  the  Statute  of  Limitations, 
as  against  that  provision,  to  bar  these  debts  which  the  statute 
never,  by  any  possibility,  could  operate  upon  as  regarded  him? 
To  him  it  was  wholly  a  matter  of  indifference  whether  the  statute 
had  operated  or  not.  He  was  not  at  any  time  liable,  therefore  the 
statute  never  could  operate  in  his  favour.  The  statute  operates 
upon  his  own  debts,  because  his  executors  are  to  ascertain  his 
debts,  such  as  the  law  places  as  liabilities  against  his  real  and  per- 
sonal estate.  But  as  regards  the  debts  of  his  father,  they  never 
were  chargeable  upon  him,  and  therefore  the  statute  has  no 
operation. 

We  are  not  called  upon  to  ascertain  what  the  law  would  be  with 
regard  to  debts  barred  as  against  the  father.  We  are  only  called 
upon  to  decide  what  is  the  effect  of  the  law  upon  debts  which  were 
good  debts  at  the  death  of  the  father,  and  were  debts  which  would 
have  been  charged  upon  any  assets  of  the  father.  The  son  says, 
^^  Out  of  respect  to  my  father's  memory,  and  in  compliance  with  a 
promise  that  I  made  to  him  and  my  dearest  mother,  I  will  volun- 
tarily pay  all  the  just  debts  of  my  father.  I  will  provide  a 
fund  for  that  purpose."  That  fund  must  necessarily  *  be  *  183 
to  answer  that  obligation  which  existed  against  the  father, 
and  to  meet  which  the  father  left  no  assets. 

This  debt  was  precisely  in  that  predicament.  It  was  a  debt 
which  legally  existed  at  the  time  of  the  father's  death.  It  was  a 
debt  binding  upon  the  father  at  his  death,  and  would  have  bound 
his  assets,  if  there  had  been  any,  and  this  gentleman,  his  son,  very 
much  to  his  credit  and  honour,  provides  a  fund  for  that  purpose. 
The  law  fortunately  does  not  stand  at  all  in  the  way  of  giving 
effect  to  that  provision,  and  without  feeling  any  difficulty  whatever 
as  regards  the  two  classes  of  debts  being  provided  for  by  one  pro- 
vision in  the  will,  I  think  the  decision  of  the  Lord  Chancellor  of 
Ireland  was  perfectly  right.  You  refer  each  gift  to  the  particular 
clause,  and  I  agree  with  my  noble  and  learned  friend  who  has 
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already  spoken  upon  this  subject,  that  it  is  in  effect  the  same.  The 
debts  of  each  are  referred  to  the  death  of  each,  and  you  then  in- 
quire whether  it  was  an  operative  debt  or  not.  I  hold  that  it  is  a 
case  not  open  to  any  doubt,  and  therefore  that  this  appeal  should 
be  dismissed  with  costs. 

Lord  Brougham.  —  I  am  quite  clear  upon  this  case,  and  I 
entirely  concur  with  the  views  which  have  been  expressed  by  my 
noble  and  learned  friends. 

With  reference  to  the  case  of  Richards  v.  Fostery  I  have  no 
doubt  that  it  was  rightly  decided.  At  the  same  time  I  think  it 
quite  clear  that  if  that  had  differed  from  other  cases  and  had  been 
the  only  case  of  the  sort,  it  would  have  been  liable  to  all  the  obser- 
vations which  have  been  made  upon  it  at  the  bar,  especially  those 
which  were  made  by  Mr.  Cairns,  because,  from  the  history  of  the 
case,  it  clearly  appears  that  it  had  received  no  argument  at  the 
Bolls  Court,  and  therefore  we  may  say  that  it  had  not  received  a 
very  full  consideration. 

♦  184  *  Lord  St.  Leonards.  —  The  decree,  of  course,  in  that 
case,  went  in  words  much  beyond  the  will,  and  that  might 
be  open  to  observation,  because  the  will  certainly  spoke  of  debts 
which  could  be  legally  proved,  and  therefore  were  legally  recover- 
able, whereas  the  decree  itself  spoke  generally  of  debts  undis- 
charged ;  but  whether  ^^  debts  undischarged  "  were  the  debts  which 
the  testator  meant  to  include,  might  be  a  question  in  the  case.  It 
would  rather,  therefore,  be  a  criticism  upon  the  words  of  the  will 
than  an  impeachment  of  the  principle  upon  which  the  case  was 
decided. 

Decree  cffirmed^  with  costs. 

Lords'  Journals,  20  March,  1855. 
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•  JORDEN  V,  MONEY.  *  185 

1854.    June  22,  23,  26,  27,  SO ;  Jolj  3,  7 

W.  P.  JoRDEN  and  Louisa,  his  wife,  Appellants. 
James  Wiluam  Batlet  Monet,  Respondent} 

Agreement,    Representatum,    Marriage.     Equity.    Evidence. 

Wbere  a  penon  poaBesBes  a  legal  right,  a  Court  of  equity  will  not  interfere  to 
restrain  bim  from  enforcing  it,  though,  between  the  time  of  its  creation  and 
that  of  bis  attempt  to  enforce  it,  he  has  made  representations  of  his  intention 
to  abandon  it.  Nor  will  Equity  interfere  even  though  the  parties  to  whom 
these  representations  were  made  have  acted  on  them,  and  have,  in  full  belief 
In  them,  entered  into  irreTocable  engagements.  To  raise  an  equity  in  such  a 
case,  there  must  be  a  misrepresentation  of  existing  facts,  and  not  of  mere  in-* 
tention  (Lord  St  Leonards  dissentiente). 

Per  LoBD  St.  Leonardb  :  "  It  is  immaterial  whether  there  is  a  misrepresentation 
of  a  &ct  as  it  actually  existed,  or  a  misrepresentation  of  an  intention  to  do  or 
abstain  firom  doing  an  act  which  would  lead  to  the  damage  of  the  party  whom 
yon  thereby  induced  to  deal  in  marriage,  or  in  purchase,  or  in  any  thing  of  that 
sort,  on  the  faith  of  that  representation/' 

W.  M.  had  given  a  bond  and  warrant  of  attorney  to  secure  the  repayment  of  a 
sum  of  money.  Judgment  had  been  entered  up,  but  not  executed  ;  the  bond 
and  warrant  of  attorney  came  into  the  possession  of  L.,  as  personal  representa- 
tiye  of  the  original  obligee.  She  was  on  terms  of  affectionate  friendship  with 
W.  M.,  and  often  said  that  he  had  been  un&irly  treated,  in  being  made  to 
enter  into  these  securities.  L.  had  in  early  life  received  from  the  father  of  W. 
M.  a  conveyance  of  some  property  in  India ;  the  deed  of  conveyance  was 
expressed  to  be  for  a  money  consideration  of  10,000  rupees:  in  truth  the 
money  consideration  was,  if  any,  a  debt  of  1200  rupees,  the  rest  was  a  purely 
voluntary  gift,  and  no  money  whatever  passed,  when  the  conveyance  was  exe- 
cuted. W.  M.  was  about  to  marry,  and  when  his  marriage  was  in  contempla- 
tion discussions  arose  about  the  bond  and  warrant  of  attorney.  W.  M/s  father 
told  L.,  that  he  was  advised,  if  she  did  not  abandon  the  claim  on  the  bond  and 
warrant  of  attorney  against  his  son,  to  execute  a  deed  which  would  put  an  end 
to  the  conveyance  of  this  Indian  property  as  a  voluntary  conveyance  made 
without  consideration.  In  his  depositions,  he  said  that  L.  promised  not  to 
enforce  the  bond  and  warrant  of  attorney,  if  he  would  abstain  from  interfering 
with  the  conveyance.  Other  evidence  was  given  of  declarations  by  her,  that 
she  *'  had  abandoned  "  the  claim,  and  of  a  premise,  often  repeated,  that  she 
would  never  trouble  W.  M.  about  it :  — 

*  Heldy  that  this  promise,  if  it  constituted  a  contract,  was  not  a  contract   *  186 

>  Smith  V.  Osborne,  6  H.  L.  Cas.  886 ;  Rose  v,  Watson,  10  H.  L.  Cas.  677. 
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made  ^  in  consideration  of  marriage,''  so  as  to  bring  it  within  the  words  of  the 
Statute  of  Frauds. 
The  evidence  of  a  single  witness  cannot  be  received  against  the  answer  of  a  de- 
fendant, unless  there  are  circumstances  which  go  to  corroborate  the  witness  as 
against  the  answer.^ 

This  was  an  appeal  against  a  decree  originally  made  by  the 
Master  of  the  Bolls,  and  afterwards  affirmed  on  appeal  in  the 
Court  of  the  Lords  Justices.  The  decree  was  pronounced  in  a 
cause  instituted  by  James  William  Bayley  Money,  commonly 
called  in  the  suit  William  Money,  against  Mr.  and  Mrs.  Jorden, 
and  other  parties,  praying  that  a  certain  debt  of  1200/.,  secured  by 
a  bond  and  warrant  of  attorney,  might  be  declared  to  have  been 
abandoned,  and  that  the  defendants,  Mr.  and  Mrs.  Jorden,  might 
be  decreed  to  release  the  plaintiff  from  the  bond,  the  warrant  of 
attorney  be  given  up  to  be  cancelled,  and  satisfaction  entered  up 
on  the  judgment  which  had  been  obtained  against  the  plaintiff,  or 
else  that  it  might  be  declared  that  this  was  a  partnership  transaction 
arising  upon  this  bond,  and  that  the  plaintiff  was  liable  only  for  a 
portion  of  the  bond  debt. 

Mrs.  Jorden  was  formerly  Miss  Marnell.  She  married  late  in 
life,  in  England,  having  been  in  the  earlier  period  of  her  life  in 
India,  with  her  two  brothers,  one  of  them  Richard  Marnell,  a  bar- 
rister, at  Calcutta,  and  the  other  Charles  Browne  Marnell,  an  at- 
torney and  solicitor  there.  Mr.  George  Money,  the  father  of  the 
plaintiff  in  the  cause,  was  also  a  barrister  at  Calcutta,  and  held  the 
lucrative  office  of  Master  of  the  Supreme  Court.  These  parties 
were  upon  very  friendly  terms  with  each  other,  and  while  tliey 
were  all  resident  in  India,  Mr.  George  Money  made  a  conveyance 
to  Miss  Marnell  of  a  house  and  some  land  at  Midnapore.  This 
property  was  variously  described  as  of  the  value  of  1219 
*  187  rupees  —  that  is,  120i.  —  a  year,  and  as  *  worth  only  about 
70/.  a  year.  On  the  one  hand,  it  was  alleged  that  this  set- 
tlement was  purely  a  gift ;  on  the  other,  that  it  was  partly  gift  and 
partly  a  settlement  for  consideration.  This  settlement,  as  it  was 
alleged,  arose  in  the  following  manner :  — 

In  1825,  George  Money,  by  means  of  his  influence  with  the 
Judges  of  the  Supreme  Court,  procured  for  Richard  Marnell  the 
appointment  of  "  Counsel  for  Paupers,"  which  he  had  himself 
previously  held,  but  which  he  then  resigned.     It  was  stated  that  a 

^  Smith  V,  Kay,  7  H.  L.  Cas.  760. 
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friendly  dispute  about  some  of  the  fees  of  this  office,  amounting  to 
about  1200  sicca  rupees,  arose  between  George  Money  and  Richard 
Mamell,  and  that  at  the  instance  of  a  mutual  friend  it  was  agreed 
to  be  settled  by  presenting  the  amount  to  Miss  Marnell.  In  the 
answer  to  the  plaintiff's  bill  in  Chancery  it  was  alleged  that  she  ac- 
cepted the  money,  but  immediately  afterwards  placed  the  amount 
in  the  hands  of  George  Money,  who  agreed  to  hold  the  same  for 
her,  paying  her  interest  at  the  rate  of  12  per  cent.,  then  the  usual 
rate  of  interest  at  Calcutta,  and  that  he  did  so  hold  it  till  the  end 
of  1832.  The  date  of  the  friendly  dispute,  or  of  the  gift  of  the 
original  sum,  was  not  stated.  At  the  end  of  1882,  George  Money 
proposed  to  convey  to  Miss  Marnell  a  house  and  some  land  at 
Midnapore,  the  value  of  which  was  stated  to  be  10,000  sicca  ru- 
pees ;  and  the  consideration  for  the  conveyance  was  in  part 
formed  of  the  1200  sicca  rupees  and  some  small  amount  of 
interest  due  thereon.^  The  *  deed,  however,  dated  Ist  *  188 
January,  1833,  described  the  consideration  as  10,000  sicca 
rupees,  the  receipt  for  which  was  indorsed  on  the  conveyance  at  the 
time.  The  plaintiff  alleged  that  Miss  Marnell  did  not  enter  into 
possession  till  1838.  She  alleged  that  she  took  immediate  pos- 
session. 

Mr.  Richard  Marnell  died  in  India,  and  soon  afterwards  Miss 
Marnell  and  Charles  Marnell  returned  to  England,  Mr.  Money 
also  returned  here,  and  those  transactions  then  occurred  which 
afterwards  gave  rise  to  the  present  suit. 

In  the  year  1841,  Mr.  Greorge  Money  went  to  Spain,  in  order  to 
arrange  with  the  government  of  that  country  some  plan  for  the 
settlement  of  the  claims  of  the  English  holders  of  Spanish  bonds. 

'  Mr.  Money  in  his  deposition  thus  denied  this  allegation  made  on  the  part  of 
the  defendants :  "  I  never  in  my  lifetime  was  indebted  to  the  said  Louisa  Jorden. 
I  forget  the  year,  but  I  did  convey  the  property  situate  at  Midnapore  in  the 
pleadings  mentioned  to  the  defendant  Louisa  Jorden,  her  heirs  and  assigns.  The 
Talne  of  such  property  at  the  time  of  such  conveyance  was  about  12002.  No  sum 
of  money  was  at  any  time  paid  for  the  consideration  of  the  said  conveyance  by  or 
on  account  of  the  said  Louisa  Jorden,  or  by  the  said  Richard  Marnell  and  Charles 
Browne  Marnell,  or  either  of  them.  There  was  not  any  sum  of  money  due  from 
me  to  the  said  Louisa  Jorden  at  the  time  of  such  conveyance.  No  consideration 
of  any  kind  or  nature  soever  was  ever  given  for  such  conveyance,  nor  were  the 
said  Louisa  Jorden,  Richard  Marnell,  and  Charles  Browne  Marnell,  or  any  or 
either  of  them,  in  a  condition,  at  the  time  of  the  said  conveyance,  to  pay  the  con- 
sideration of  10,000  rupees  for  such  conveyance,  or,  as  I  believe,  any  other  con- 
nderation  than  a  nominal  consideration." 
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The  plaintifif,  William  Money,  then  a  young  man  twenty-two  years 
of  age,  and  holding  an  ensign's  commission,  apparently  under  the 
influence  of  two  persons,  one  of  them  named  Patrice  Oougis,  and 
another  calling  himself  the  Marquis  de  Grouy  Chanel,  seems  to 
have  thought  that  his  father's  journey  must  have  a  successful  re- 
sult, and  that  it  would  therefore  be  a  good  speculation  to  buy  up 
Spanish  bonds,  which  were  at  that  moment  very  low  in  the  mar- 
ket. Funds  were  required  for  this  purpose,  and  the  three  specu- 
lators, together  with  a  man  named  Hooper,  applied  to  Charles 
Marnell  to  assist  them.  It  was  arranged  that  Charles  Marnell 
should  advance  funds  to  the  amount  of  2000Z.  on  the  following 
terms.  The  money  was  to  be  raised  by  the  borrowers  drawing  and 
accepting,  and  by  Charles  Marnell  discounting,  four  bills  of 
*  189  exchange,  *  for  500Z.  each,  or,  at  all  events,  bills  to  the 
amount  of  i2000Z.,  the  parties  agreeing  that  though  he  was 
to  advance  that  money,  he  was  to  incur  no  risk,  and  was  to  have 
the  option  of  either  taking  30  per  cent,  upon  the  loan,  or  to  share 
the  profits.  Funds  were  in  fact  advanced  to  the  amount  of  12002., 
but  before  any  further  sum  was  advanced,  in  the  autumn  of  1841, 
Mr.  George  Money  sent  word  back  that  his  mission  had  failed. 
This  speculation  was,  therefore,  wholly  given  up,  and  Charles 
Marnell  did  not  advance  any  more  money.  The  question  then 
arose  how  the  money  so  advanced  was  to  be  repaid,  and  there  ap- 
peared to  have  been  some  threat  of  forcing  the  plaintiff  to  sell  his 
commission  for  that  purpose,  but  that  was  not  done,  and  he  ulti- 
mately gave  the  bond  and  warrant  of  attorney  in  question,  which 
was  also  executed  by  Hooper. 

In  the  course  of  Charles  Marnell's  lifetime,  some  application  was 
made  by  him  for  payment  of  the  money  secured  by  the  bond,  and 
George  Money,  the  plaintiff's  father,  knowing  that  his  son  could 
not  discharge  the  debt,  and  believing  his  son  to  be  properly  liable 
for  no  more  than  a  share  of  it,  offered  to  pay  the  sum  of  4002.,  if 
Charles  Marnell  would  accept  that  sum  in  discharge  of  William 
Money's  liability.     The  offer  was  not  accepted. 

Charles  Marnell  died  on  the  29th  of  January,  1843,  having 
given,  by  will,  all  his  property  to  Miss  Marnell,  his  sister,  and 
having  appointed  her  and  Mr.  George  Money  his  executrix  and 
executor.  She,  therefore,  became  entitled  to  the  bond  and  warrant 
of  attorney,  and  the  money  secured  thereby.  So  far  there  was  but 
little  material  difference  between  the  parties  as  to  facts.    The 
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suit  arose  on  circumstances  which  occurred  some  time  after  that 
event. 

Miss  Marnell  was  acquainted  with  the  whole  of  the  proceedings 
with  reference  to  the  speculation  and  the  bond  and  warrant 
of  attorney,  while  the  same  were  in  progress ;  *  and  she  *  190 
repeatedly,  as  the  plaintiff  alleged,  during  her  brother's 
lifetime,  expressed  to  many  persons  her  strong  disapprobation  of 
the  conduct  of  all  the  parties  to  these  transactions,  except  that  of 
the  plaintiff,  of  whose  youth  and  inexperience,  and  ignorance  of 
business,  she  considered  unjust  and  improper  advantage  to  have 
been  taken. 

The  plaintiff  further  alleged  that  from  the  time  of  Charles 
MarneU's  death,  and  even  before  the  death  actually  occurred, 
Miss  Marnell  had  repeatedly  declared,  and  sometimes  in  the  most 
solemn  manner,  to  George  Money,  to  the  plaintiff  himself,  and 
to  numerous  other  persons,  that  she  had  abandoned  and  never 
intended  to  enforce  against  the  plaintiff  the  claim  which  she  was 
entitled  to  make,  as  her  brother's  representative,  for  the  debt  of 
1200^,  originally  secured  by  the  bond  ;  assigning,  as  her  reasons, 
that  she  had  never  considered  the  plaintiff  liable,  in  honour  or 
justice,  for  more  than  his  proportionate  share  of  that  sum,  and 
that  she  was  determined  to  relinquish  that  share  by  way  of  return 
for  the  benefits  which  she  had  derived  from  George  Money,  the 
plaintiff's  father.  Messrs.  Manning  and  Dalston  acted  as  her 
solicitors  in  all  the  affairs  relating  to  the  probate  of  her  brother's 
will,  and  the  administration  of  his  estate.  The  probate  duty  was 
originally  paid  upon  the  sum  of  2000Z.,  under  which  the  estate  was 
sworn  in  the  first  instance ;  afterwards  this  was  increased  to 
40002.,  upon  an  affidavit  sworn  by  Miss  Marnell  herself  on  the 
30th  of  July,  1845 ;  and  on  the  1st  of  August,  1845,  being  subse- 
quent to  the  date  of  the  respondent's  marriage,  she  passed  at  the 
proper  office  the  residuary  account  of  Charles  Marnell's  estate. 
The  debt  of  1200Z.  due  upon  the  bond  was  not  included  in  the  sum 
of  2000Z.,  under  which  the  probate  was  first  taken  out,  or  in  the 
increased  amount  of  40002.,  or  in  the  residuary  account ;  and  no 
application  for  payment  of  any  part  of  this  debt  was  ever 
*  made  while  Miss  Marnell  continued  unmarried,  except  *  191 
upon  one  occasion,  soon  after  Charles  Marnell's  death, 
when  Messrs.  Manning  and  Dalston  (without,  as  it  was  alleged, 
any  previous  instructions  from  Miss  Marnell,  though  she  was  sub- 

VOL.  V.  10  [  145  ] 


♦191  CASES  IN  THE  HOUSE  OF  LORDS. 

sequently  informed  of  the  fact),  wrote  to  Greorge  Money  a  letter, 
dated  the  9th  of  March,  1843,  iu  these  terms  :  — 

"  The  arrangement  proposed  by  you  and  your  son,  in  the  life- 
time of  Charles  Marnell,  will  be  accepted  by  Miss  Marnell,  and  on 
payment  of  the  4002.  in  cash,  and  the  bond  as  agreed  to  be  given 
up  for  the  balance,  your  son  can  be  acquitted  of  this  claim.  Will 
you  be  kind  enough,  therefore,  to  favour  us  with  an  early  appoint- 
ment for  concluding  this  matter?  " 

To  which  Mr.  Money  replied  as  follows :  — 

"  I  have  to  acknowledge  the  letter  of  your  firm,  of  yesterday's 
date ;  in  answer  to  which,  I  beg  to  say,  that  the  offer  I  made 
respecting  my  son  was,  when  I  made  it,  rejected.  Circumstances 
are  now  greatly  changed  as  to  all  the  parties  concerned,  and  I  do 
not  feel  inclined  to  make  the  offer  again." 

The  plaintiff  left  the  army  in  1843,  with  the  intention  of  going 
to  the  bar,  to  which  he  was  called  in  due  course.  In  1845  he 
became  engaged  to  be  married  to  his  present  wife,  then  Miss 
Eleanor  Poore,  daughter  of  the  late  Sir  Edward  Poore,  of  Cuff- 
nells,  near  Lyndhurst,  baronet.  The  plaintiff,  having  no  property 
of  his  own,  and  being  dependent  upon  his  profession,  and  upon 
what  he  might  receive  from  his  father  after  his  decease,  it  was  at 
first  arranged  that  his  marriage  should  be  postponed  for  two  years. 
The  plaintiff  informed  his  intended  wife,  and  Lady  Poore,  her 
mother,  of  the  circumstances  under  which  he  had  become  liable 
for  the  debt  of  1200Z.,  and  of  the  kindness  of  Miss  Marnell 
*  192  to  him,  in  promising  npt  to  enforce  *  that  liability ;  ^  and 
immediately  on  his  engagement  being  formed,  he  wrote  her 

^  In  order  to  show  the  probability  of  the  abandonment  of  the  claim,  evidence 
was  given  that  Miss  Marnell,  who  was  much  the  senior  of  the  plaintiff,  had  always 
treated  him  as  a  lady  would  treat  an  adopted  son.  One  letter  particularly  was 
much  relied  on,  because  of  its  very  familiar  character,  and  because  after  telling 
her  of  Messrs.  Manning  and  Dalston's  application  for  the  400/.,  and  of  his  father's 
answer  thereto,  he  acknowledged  the  receipt  from  her  of  a  post-office  order,  which 
showed  that  she  sometimes  even  supplied  him  with  money.  The  letter,  which 
was  dated  11th  March,  1848,  told  Miss  Marnell  of  the  letter  of  Manning  and 
Dalston,  and  of  his  father's  answer  thereto,  and  concluded  thus :  '*  I  got  your 
post-office  order,  which  made  me  very  angry  with  you ;  but,  as  I  suppose  the 
postman  will  not  take  a  kiss,  I  must  keep  it  for  yourself  till  you  come  back.  God 
bless  you,  my  own  true  Tooney.  Write  to  me  oflener,  for  you  know  I  have  not 
much  time  to  answer  your  letters ;  so  you  ought  not  to  make  me  wait  for  want  of 
an  answer.  So  Mrs.  no  kissum,  kissum :  never  mind,  I  think  oo  bring  me 
one.  —  Your  loving  boy,  Willy." 
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a  letter  (28th  June,  1844),  informing  her  of  his  intended  marriage, 
and  also  stating  that  he  had  told  both  Lady  Poore  and  Miss  Poore 
of  ^^  all  her  various  kindnesses  to  him." 

During  the  negotiations  and  arrangements  which  took  place 
after  the  date  of  this  letter,  with  a  view  to  the  solemnization  of  the 
marriage,  and  to  the  execution  of  a  proper  settlement  thereon,  it 
was  considered  necessary,  both  by  the  plaintiff  and  his  family,  and 
by  Lady  Poore,  on  behalf  of  her  daughter,  that  the  plaintiff 
should  be  made  secure  against  any  future  demand  for  payment 
of  the  debt  of  1200?.  Conversations  took  place  with  Miss  Marnell 
which  were  spoken  to  by  various  witnesses  examined  on  behalf 
of  the  plaintiff.^ 

'  Mrs.  Pulcherie  Money,  the  plaintiff's  mother,  deposed  thus :  "  In  August  or 
September,  1844,  I  had  a  conversation  with  her  on  the  subject  of  the  said 
bond  and  my  son  William  Money's  then  int-ended  marriage,  when  I  said  to 
her,  the  said  Louisa  Jorden,  *  You  have  long  given  up  the  debt,  so  it 's  only 
a  nominal  thing ;  and  it 's  no  use  your  keeping  a  paper  you  have  long  since 
promised  you  would  never  enforce/  She  replied, '  I  will  be  trusted.'  To  which 
I  said, '  Who  talks  of  not  trusting  you  ?  But  you  may  marry,  and  then  you 
would  be  at  the  command  of  your  husband.'  She  then  said  that  she  wanted  to 
keep  the  bond,  in  case  she  could  ever  use  it  against  Hooper.  I  replied,  <  If  you 
will  give  it  to  me,  I  shall  insure  it  never  can  be  used  against  William,  and  I 
promise  to  return  it  to  you  if  ever  you  require  to  use  it  against  Hooper.'  To 
this  she  said : '  I  give  you  my  word  of  honour  that  I  will  never  use  it  against  Wil- 
liam ;  but  I  will  be  trusted,  and  I  will  keep  it.  Besides '  (she  added),  *  you  know 
very  well  that  I  have  made  my  will,  and  that  William  is  heir  to  every  sixpence  I 
have  got ;  and  after  my  death  he  will  find  that  bond  among  my  papers,  and  he 
may  bum  it  or  do  vnth  it  what  he  likes.' " 

Mr.  Greorge  Money  deposed  thus :  '*  Shortly  before  the  marriage  of  the  plain- 
tiff, I  had  a  conversation  with  the  defendant,  respecting  the  then  intended  mar- 
riage of  the  plaintiff,  and  his  interests ;  and  on  that  occasion  I  said  to  her,  that  I 
had  given  up  the  property  at  Midnapore  to  her,  without  any  consideration  or 
sum  of  money  for  it ;  and  that  as  the  plaintiff  was  about  to  be  married,  I  should 
settle  the  property  at  Midnapore  on  the  plaintiff,  unless  the  defendant  wholly 
relinquished  all  claim  on  the  plaintiff  for  or  in  respect  of  the  said  debt  to  Charles 
Browne  Marnell ;  and  she  in  reply  said :  *  No,  don't  do  that ;  I  will  never  make 
any  claim  on  your  son  William  in  respect  of  that  debt,  if  you  will  let  me  remain 
in  possession  and  enjoyment  of  the  Midnapore  property.'  And  I  say  that  it  was, 
on  the  occasion  of  that  interview,  agreed  by  and  between  the  defendant,  Louisa 
Jorden,  and  myself,  that  in  consideration  of  my  permitting  her  to  continue  in 
the  possession  and  enjoyment  of  that  property,  she  should  and  did  wholly  aban- 
don the  said  debt.  And  I  say  that  such  conversation  had  reference  to  the  mar- 
riage of  the  plaintiff.  And  I  say  that  at  that  time,  or  soon  afterwards,  I  had  a  con- 
versation with  the  defendant,  Louisa  Jorden,  respecting  any  marriage  she  might 
contract.    I  say  that  she,  on  that  occasion,  repeated  her  desire  to  have  the  mat- 
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*  193       *  On  the  part  of  the  defendants  an  answer  was  put 

*  194    *  in,  denying  in  positive  terms  that  there  had  been  any 

ter  80  settled,  that  any  husband  she  might  marry  should  have  no  claim  on  the 
plaintiff,  and  that  she  then  repeated  to  me,  that  in  consideration  of  my  having 
allowed  her  to  continue  in  the  enjoyment  of  the  Midnapore  property,  she  had 
wholly  abandoned  the  said  debt,  and  that  she  would  never  make  any  claim  in 
respect  thereof  against  the  plaintiff.'" 

He  further  said :  "  I  then  (namely,  after  the  conversations  with  the  appellant 
Louisa,  already  set  forth)  informed  the  plaintiff  of  the  particulars  of  the  said 
agreement  with  the  said  defendant,  Louisa  Jorden,  and  told  him  that  he.  might 
safely  marry ;  and  that  the  said  alleged  debt  due  to  the  said  defendant,  Louisa 
Jorden,  as  executrix  of  the  will  of  the  said  Charles  Browne  Mamell,  was  wholly 
abandoned.  And  I  say  that  in  consequence  of  such  agreement  with  the  said 
Louisa  Jorden,  I  omitted  to  make,  and  did  not  make,  any  settlement  of  the  prop- 
erty at  Midnapore  upon  the  plaintiff  upon  the  occasion  of  his  said  marriage." 

Lady  Poore  in  her  deposition  said :  **  A  settlement  was  executed  on  the  mar- 
riage of  my  daughter  with  the  plaintiff  in  August,  1845 ;  the  first  life  interest  in 
the  property  of  my  daughter  was  settled  on  the  complainant  by  such  settlement 
I  had,  on  various  occasions  previous  to  the  complainant's  marriage  with  my  said 
daughter,  heard  of  the  bond  in  the  pleadings  mentioned,  and  the  particulars  con* 
nected  therewith,  and  of  the  abandonment  of  the  debt  in  such  bond  mentioned. 
I  first  heard  of  such  abandonment  of  the  said  debt  from  the  complainant,  and 
afterwards  from  his  brother,  George  Money ;  and  I  spoke  to  the  complainant's 
father  on  the  subject,  who  informed  me  that  the  said  debt  was  entirely  at  an  end, 
and  that  the  said  Louisa  Jorden  had  given  up  or  abandoned  the  said  debt  in  con- 
sequence of  the  kindness  the  said  George  Money,  the  father,  had  shown  to  the 
said  Louisa  Jorden  and  her  brother  when  they  were  in  India ;  and  I  was  so 
informed  as  aforesaid  by  the  aforesaid  persons  at  my  residence  at  Cuffnells,  and 
afterwards  at  Whetham,  in  the  county  of  Wilts,  the  residence  of  the  said  George 
Money,  the  father.  The  complsunant  did  marry  on  the  faith  of  the  abandonment 
of  the  said  debt,  as  I  knew  from  the  statements  he  and  his  father  and  brother 
made  to  me  at  the  time,  and  previously  to  the  preparation  of  the  said  settlement ; 
and  it  was  on  the  faith  of  the  said  debt  being  so  abandoned  that  I  consented  to 
the  first  life  interest  in  the  property  of  my  said  daughter  being  settled  upon  the 
plaintiff  as  aforesaid ;  and  I  would  not  have  permitted  such  settlement  to  be 
executed  if  I  had  not  confided  in  such  abandonment." 

Other  witnesses  were  called  to  support  the  plaintiff's  statement,  that  this  clium 
against  him  had  been  actually  abandoned  by  Miss  Mamell.  Extracts  from  the 
depositions  of  a  few  of  them  (relating  to  conversations  which  took  place  before. 
Miss  Marnell's  marriage  with  Mr.  Jorden)  are  here  given :  — 

Mrs.  Amelia  Harden  deposed  :  "  Louisa  Jorden  did  frequently  mention  to  me, 
that  her  dear  boy  William  Money  would  never  be  called  upon  to  pay  a  penny 
on  account  of  some  bond  which  she  stated  had  been  given  for  1200/.  I  have 
frequently  heard  Louisa  Jorden  say  that  the  debt  was  gone  and  was  abandoned 
by  her,  saying  that  she  should  never  call  upon  him,  or  suffer  him  to  be  called 
upon,  for  any  part  of  such  debt" 

Elizabeth  Mead,  who  had  been  in  Miss  MamePs  service  in  184S,  deposed; 
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*  abandonment  of  the  debt,  or  any  contract  to  abandon  *  195 
it.1 

"  Louisa  Jorden  has  repeatedly,  but  I  could  not  say  how  often,  declared  in  my 
presence  thai  Mr.  William  Money's  debt  was  gone  and  abandoned,  and  I  have 
heard  her  say  so  to  almost  every  one  who  came  to  see  her ;  and  I  have  heard  her 
make  these  declarations  in  the  following  terms :  She  said  to  me  two  or  three  days 
after  Mr.  Charles  Mamell's  death,  <  Well,  I  have  got  that  cursed  bond ;  so  William 
is  safe :  he  shall  never  pay  one  fiirthing/  And  she  has  stood  in  the  middle  of  the 
room  and  clenched  her  fist,  and  said, '  He  shall  never  pay  one  farthing  of  that 
bond  :.so  help  me  God ! '  And  I  say  that  the  bond  as  a  debt  was  the  subject  of 
her  daily  conversation,  and  she  often  awoke  me  at  night  to  speak  of  it,  and  she 
always  spoke  of  it  in  the  same  way,  namely,  that  it  had  been  given  up  when  her 
brother  died,  and  the  debt  abandoned.  About  six  months  after  the  death  of  Mr. 
Charles  Mamell,  Miss  Marnell  was  staying  at  No.  5  Harley  Street,  and  one  night 
she  burnt  a  roll  of  papers  in  my  presence,  and  said, '  There  is  an  end  of  the 
bond ;  I  have  burnt  it ' ;  and  I  verily  believed  it  was  destroyed ;  and  Louisa  Jor- 
den afterwards  told  me  that  the  reason  that  she  had  not  destroyed  the  bond  long 
ago,  was  that  her  solicitor,  Mr.  Manning,  advised  her  not,  because  she  might  re- 
cover finom  Mr.  Hooper  the  debt,  or  his  part  of  it ;  and  she  often  stated  to  me 
before  that  day,  that  Mr.  William  Money  was  as  secure  as  if  the  bond  were  de- 

'  The  chief  evidence  given  for  the  defendants  was  that  of  Mr.  Dalston,  the 
solicitor :  it  was  much  relied  on  by  Lord  Cranworth  when  the  case  was  before 
the  Lords  Justices.  It  was  as  follows :  "  I  called  on  the  plaintifiT  at  his  chambers 
in  the  Temple,  on  the  14th  of  December,  1849,  in  consequence  of  a  letter  I  re- 
ceived from  him,  appointing  me  to  do  so.  On  my  entering  the  room,  he  directed 
his  clerk  to  go  to  his  brother  Greorge  Money,  and  tell  him  I  was  there,  and  ask 
him  to  come  to  him ;  which  said  George  Money  very  shortly  afterwards  did.  A 
conversation  to  the  following  effect  then  ensued  between  us ;  namely,  the  said 
plaintiff  stated  to  me  that  Charles  Marnell  was  a  partner  with  him,  said  plaintiff, 
a  Mr.  Hooper,  and  others,  in  a  speculation  in  Spanish  stock  or  bonds,  and  that  he 
(Marnell)  was  to  find,  and  had  in  fact  found,  the  money ;  that  after  having  been 
first  repaid  his  advances,  he  was  to  have  a  share  of  the  profits,  or  a  heavy  per- 
centage on  his  money,  at  his  option  ;  that  he  was  to  be  repaid  his  money  in  any 
event ;  that  the  speculation  had  failed,  and  that  the  money  had  all  been  lost,  and 
that  said  plaintiff  was  only  bound  to  pay  his  share.  I  said,  *  I  am  told  that  you 
offered  Mr.  Jorden  (meaning  said  defendant,  William  Prue  Jorden)  800/., 
whereas,  according  to  your  statement,  your  share  would  only  be  2402.'  To 
which  plaintiff  replied, '  Yes,  but  I  wished  to  act  liberally  by  Mr.  Jorden.  Plain- 
tiff, or  his  brother  Greorge,  and  I  rather  think  the  latter,  then  said,  <  Are  you 
aware,  Mr.  Dalston,  that  Miss  Marnell  gave  up  this  debt  to  my  brother  ? '  and 
upon  my  replying  in  the  negative,  the  same  speaker  replied,  *  She  has  done  so 
over  and  over  again.'  I  said  that  I  had  never  heard  so,  nor,  except  as  he  then 
told  me,  had  I  ever  any  reason  to  suppose  so :  and  I  asked  said  plaintiff,  if  that 
were  so,  why  he  had  offered  to  pay  Mr.  Jorden  800/.,  or,  what  was  the  same  thing, 
to  get  his  father  to  leave  Mrs.  Jorden  800/.,  in  satisfaction  of  the  judgment,  al- 
luding to  the  judgment  in  the  pleadings  of  this  cause  mentioned.    To  which 
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*  196       *The  cause  was  heard  before  the  Master  of  the  Rolls, 
who,  on  the  9th  February,  1852,  granted  an  injunction  to 

stroyed.  I  heard  Miss  Mamell  speak  of  a  marriage  intended  between  Mr.  William 
Money  and  a  daughter  of  his  uncle  William ;  and  she  was  very  angry  at  such 
intended  marriage,  and  she  said  these  words,  or  something  like  it,  *  I  've  given 
him  up  the  bond,  so  I  can't  help  it,  but  I  will  leave  all  I  have  to  George ;  and  if 
he  don't  use  me  well,  I  will  leave  it  to  one  of  Mr.  Money's  other  sons,  to  pay  the 
debt  of  gratitude  I  owe  to  their  father.'  I  was  present  at  a  meeting  between  Miss 
Mamell  and  Mr.  George  Money  about  the  28th  day  of  January,  1843,  at  No.  14 
Bedford  Square.  I  went  by  her  request  to  Bedford  Square,  at  two  o'clock,  and 
found  them  together  in  Mr.  Charles  Mamell's  room,  where  Mr.  Charles  Mamell 
was  lying  in  a  dying  state  (he  died  next  day).  The  said  Louisa  Jorden,  at  four 
the  same  afternoon,  said  to  Mr.  Money,  while  they  were  standing  at  the  bottom 
of  the  bed,  and  I  at  the  top,  fanning  Mr.  Charles  Mamell,  *  George  Money,  if 
Charles  has  left  me  his  property,  William  shall  never  pay  one  farthing  of  that 
bond ;  it  was  a  most  unjust  transaction  on  the  part  of  Charles.'  And  the  said 
Louisa  Jorden  assigned  Mr.  Money's  kindness  in  Lidia  as  a  consideration  for 
abandoning  the  debt.  I  have  heard  her  say  that  the  said  debt  was  irrevocably 
gone,  and  that  it  was  cancelled,  and  she  used  many  similar  expressions ;  and  the 
moming  of  Mr.  Charles  Mamell's  death  she  said  to  me,  while  he  was  lying  speech- 
less, that  his  apoplectic  fit  was  a  judgment  on  htm  for  swindling  William,  and  that 

plaintiff  replied, '  That  he  had  made  that  offer  for  the  satisfaction  of  his  mind,  as 
he  was  anxious  to  pay  his  share  of  the  money.'  Plaintiff  likewise  stated,  in  the 
course  of  said  interview,  that  Richard  Mamell  had  gone  or  ran  away  from  his 
creditors  in  India,  and  that  his  (plaintiff's)  father  had  compromised  Richard 
Mamell's  debts,  amounting  to  8000/.,  for  2000/.,  and  had  paid  that  sum  out  of 
his  own  pocket,  and  that  it  had  never  been  repaid  to  him ;  that  his,  said  plain- 
tiff's, father,  had  given  the  Midnapore  property  (alluding  to  the  Midnapore  prop- 
erty in  the  pleadings  of  this  cause  mentioned)  to  Miss  Marnell ;  and  as  that  was 
a  mere  voluntary  conveyance,  he  said  plaintiff  would,  if  said  judgment  were  en- 
forced against  him,  sell  the  said  property,  and  with  the  proceeds  pay  what  he  was 
called  upon  for  on  the  said  judgment.  Upon  which  I  said,  that  all  I  had  then 
heard  from  plaintiff  and  his  brother  was  entirely  new  to  me,  but  that  I  would 
report  what  he  said  to  my  clients,  Mr.  and  Mrs.  Jorden ;  that  it  was  their  inten- 
tion to  have  the  judgment  revived  at  all  events,  but  that  I  had  no  instructions  to 
act  upon  the  judgment  in  any  way  beyond  restoring  it  to  a  proper  state  as  a  sub- 
sisting judgment,  and  that  my  object  in  seeking  an  interview  with  said  plaintiff 
was  to  ascertain  if  it  could  be  revived  in  any  way  by  consent  or  otherwise  at  the 
least  possible  expense.  Plaintiff  replied  that  he  should  not  consent,  but  should 
oppose  the  revival  of  said  judgment,  and  that  he  would  file  a  bill  in  chancery 
and  protect  himself  against  it,  on  the  grounds  of  its  having  been  a  partnership, 
and  of  his  youth  and  inexperience  at  the  time  he  executed  the  bond  and  warrant 
of  attomey,  and  of  Mrs.  Jorden's  having  given  him  up  the  debt  This  is  the  sub- 
stance and  effect  of  what  passed  at  said  interview  respecting  said  judgment  and 
Midnapore  property,  and  I  have  repeated  the  expressions  used  by  the  parties  on 
that  occasion  as  nearly  as  my  memory  serves  me." 
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*  restrain  the  defendants  from  enforcing  the  judgment  on  *  197 
the  warrant  of  attorney.     The  case  was  taken  by  appeal 

be  was  a  Tillain,  and  had  made  Mr.  William  Money  responsible  for  it,  because  he 
thoaght  Mr.  Creorge  Money  would  pay  it;  and  I  have  repeatedly  heard  the  said 
Loaisa  Jorden  say  to  Mr.  George  Money,  when  he  complained  of  his  son's  im- 
pradencei '  You  ought  not  to  blame  Willy  so  much,  because  he  was  the  dupe  of 
swindlers,  and  Charles  Mamell  did  not  act  as  he  ought  to  have  done ' ;  and  she 
repeated  the  expression  of  *  Mr.  William  not  paying,  and  the  transaction  being 
unjust,'  to  Mr.  George  Money,  several  times  during  the  evening  of  the  28th  Jan- 
nary,  1849.  Miss  Mamell  wrote  a  letter  to  Mr.  William  Money  in  my  presence 
the  day  after  Mr.  Charles  Marnell's  death ;  and  she  said  to  me,  before  the  writing 
of  such  letter,  *■  I  will  set  Willy's  heart  at  rest ;  he  shall  have  no  more  trouble 
about  the  bond.'  And  after  writing  such  letter  she  said,  <  There,  I  have  set  his 
heart  at  rest.'  She  either  read  or  told  me  the  contents  of  that  letter,  and  I  am 
certain  that  the  contents  were,  that  the  debt  was  absolutely  abandoned,  and  that 
Mr.  William  Money  was  to  come  to  London  to  the  funeral ;  and  the  letter  was 
taken  to  the  post,  directed  to  Mr.  William  Money  at  Brighton ;  and  Mr.  William 
Money  came  to  London  in  consequence  of  such  letter.  I  was  present  at  the 
meeting  of  Miss  Mamell  with  Mr.  William  Money,  and  the  first  thing  that  Miss 
Mamell  said  when  Mr.  William  Money  came  in,  was,  *  I  have  found  that  bond, 
and  yoo  are  safe.'  Mr.  William  Money  kissed  her,  and  said,  *  Thank  you ;  you 
haTO  always  been  very  kind  to  me.'  And  Miss  Mamell,  in  the  conversation,  re- 
ferred to  Mr.  George  Money's  kindness  to  her  in  India  as  a  consideration  for 
abandoning  the  said  debt.  I  have  heard  Mr.  William  Money's  brother,  George 
Henry  Money,  ask  Miss  Mamell  why  she  did  not  release  the  said  debt  which  had 
been  abandoned  at  Mr.  Charles  Marnell's  death ;  and  she  said  she  could  not  ez- 
ecnte  a  release  to  Mr.  William  Money  without  releasing  Mr.  Hooper,  and  that 
she  must  keep  the  bond  to  sue  Mr.  Hooper;  and  Mr.  William  in  conversation 
with  Miss  Mamell  always  treated  the  said  debt  and  spoke  of  it  as  abandoned  at 
Mr.  Charles's  death,  and  used  to  say  the  bond  was  just  as  safe  in  Miss  Marnell's 
possession  as  if  it  was  destroyed." 

Miss  Emma  Davis  deposed :  *'  I  was  never  present  at  any  meeting  between  the 
said  Louisa  Jorden  and  Mr.  Dalston,  but  I  was  present  at  two  meetings  between 
the  said  Louisa  Jorden  and  Mr.  Manning,  and  both  such  meetings  were  at  the 
office  of  Mr.  Manning;  and  the  first  of  such  meetings  was  when  I  accompanied 
the  said  Louisa  Jorden  to  the  office,  about  ten  days  after  the  death  of  Charles 
Mamell ;  and  I  say  that  the  said  Louisa  Jorden  said,  on  entering  with  the  said 
Mr.  Manning, '  Well,  Mr.  Manning,  I  want  you  to  give  me  up  that  bond ;  I  wish 
to  give  it  up  to  the  dear  boy,  as  I  have  abandoned  the  debt  to  him  and  his 
father ;  I  want  him  to  feel  happy  about  it.'  And  Mr.  Manning  replied :  *  No, 
no ;  not  yet,  at  aU  events ;  we  may  yet  recover  something  firom  Hooper.'  And 
he,  Mr.  Manning,  then  turned  the  conversation.  And  I  say  that  about  six 
months  afterwards  I  again  accompanied  the  said  Louisa  Jorden  to  Mr.  Manning's 
office,  and  we  went  into  his  private  room ;  and  the  said  Louisa  Jorden  said : 

*  Good  morning ;  I  have  come  agun  about  that  bond ;  I  want  to  give  it  up  to 
him,  and  make  the  dear  boy  happy ;  it  is  of  no  use  my  giving  him  the  copy  I 
have,  as  long  as  you  have  the  original,  for  you  know  I  have  abandoned  the  debt.' 

[161] 


♦198  CASES  IN  THE  HOUSE  OF  LORDS. 

*  198    *  before  the  Lords  Justices,  who,  on  the  29th  May,  1852, 

delivered  judgment.    Their  Lordships  differed  m  opinion. 

*  199    *  Lord  Justice  Knight  Bruce  concurred  with  the  Master  of 

the  Rolls,  and  Lord  Justice  Lord  Granworth  thought  that 
the  order  of  his  Honour  must  be  reversed.  (2  De  G.,  M.  &  G. 
318.)  The  order  made  at  the  Rolls  continued,  therefore,  to  stand, 
and  this  appeal  was  then  brought. 

Mr.  Bolt  and  Mr.  WtUcock  (^Mr.  White  was  with  them)  for  the 
appellants.  —  There  is  not  here  any  contract  to  abandon  the  debt : 
there  is  nothing  to  constitute  a  legal  bar  to  the  appellants  putting 
the  bond  in  suit,  and,  if  so,  there  is  no  equity  that  can  be  set  up 
as  a  bar  to  their  legal  rights.  Wekett  v.  Raby  ^  does  not  apply  to 
this  case,  for  there  the  original  obligee  had  in  terms  created 

*  200    in  his  devisee  a  trust  to  deliver  *  up  the  bond  as  soon  as  he 

was  dead.  The  principle  that  must  govern  this  case  is  laid 
down  in  Cross  v.  Sprigg^  where  Vice-Chancellor  Wigram  held 
that  merely  voluntary  declarations,  indicating  the  intention  of  the 
testator  to  forgive  or  release  a  debt,  if  they  are  not  evidence  of  an 
actual  release  at  law,  do  not  constitute  a  release  in  equity,  which, 
without  some  ground  of  distinction,  will  follow  the  law.  Ashton 
V.  Pye^is  to  the  ^  same  effect.  There  is  no  such  ground  of  dis- 
tinction here.  In  Richards  v.  Syms^^  though  the  words  were  much 
stronger  than  they  are  here,  for  if  they  had  really  been  uttered 
they  amounted  to  a  legal,  and  not  merely  to  an  equitable  discharge 

And  the  said  Mr.  Manning  said, '  Patience,  patience,  my  good  lady ;  I  will  talk 
to  you  about  it  in  a  few  days.*  And  he  again  turned  the  conversatton.  And  we 
came  away  in  a  cab ;  and  I  said,  *  I  do  not  think  Mr.  Manning  likes  you  to  give 
up  that  bond.'  And  the  said  Louisa  Jorden  replied,  '  Well,  well,  child,  it  does 
not  signify :  nothing  can  be  done  without  my  sanction,  and  he  knows  I  have  given 
up  the  debt.'  And  the  said  Louisa  Jorden  gave  me  to  understand  that  she  would 
defy  Mr.  Manning  to  keep  the  bond,  as  she  had  given  up  the  debt." 

Mrs.  Sarah  Cooper,  deposed :  '*  She  often  told  me  that  the  debt  which  the 
plaintiff  had  owed  her  brother  was  abandoned  and  gone ;  that  she  had  freely  for- 
given him  the  debt  since  her  brother^s  death.  On  one  occasion,  some  years  ago, 
I  asked  her  how  Mr.  William  Money  was.  She  said  that  he  had  not  been  to  see 
her  for  some  time ;  that  she  thought  he  ought  to  do  so,  as  she  had  been  very 
kind  to  him,  and  had  forgiven  him  the  debt  which  he  owed  her  brother,  and  which 
she  told  me  was  some  hundreds ;  and  she  added  that  she  belieyed  he,  the  plaintiff, 
was  going  to  get  married  to  a  rich  young  lady." 

^  2  Brown,  P.  C.  8S6.  *  5  Ves.  350,  note. 

*  6  Hare,  652.  *  2  £q.  Cas.  Ab.  617. 
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of  the  debt,  the  Court  would  not  release  the  debtor,  but  directed 
an  issue.  In  JReeves  y.  Brymer^  under  what  were  considered  very 
hard  circumstances,  an  issue  was  permitted.  In  ByrnT.  Q-odfrey^ 
there  was,  what  there  is  here,  a  statement  made  the  day  before  the 
death,  that  the  obligor  would  not  call  for  payment ;  but  it  was 
held  that  that  was  not  effectual  as  a  release  of  the  debt,  which 
therefore  was  held  to  be  part  of  the  assets.  In  Eden  y.  Smyth  ^ 
the  same  course  was  pursued ;  &nd  Yice-Ghancellor  Wigram,  in 
Cro99  y.  Sprigg^  said  that  the  only  case  which  had  made  him  doubt 
at  all  upon  the  subject  was  that  of  Flower  y.  Marten^  where  it 
was  supposed  that  Lord  Cottenham  had  intimated  his  opinion  that 
when  a  creditor  by  his  conduct  showed  an  intention  to  abandon 
his  rights  as  a  creditor,  and  treat  the  debt  as  a  gift  to  the  debtor, 
equity  would  not  permit  the  debt  to  be  enforced,  dk Vice-Chancellor 
Wigram,  however,  expressed  his  doubts  whether  Lord  Cot- 
tenham could  ever  *  have  laid  down  such  a  doctrine.  If  *  201 
the  supposed  promise  not  to  sue  is  to  be  considered  as  a 
contract  made  in  contemplation  of  marriage,  and  therefore  enforce- 
able against  the  person  who  made  the  promise,  then  it  is  a  promise 
which  ought  to  have  been  in  writing ;  otherwise  it  is  simply  void 
under  the  Statute  of  Frauds.  The  defendants  can  make  that  de- 
fence without  specifically  pleading  it.  The  pleadings  here,  by  deny- 
ing that  there  was  any  such  contract  or  agreement,  raise  the  ques- 
tion of  its  validity  under  that  statute. 

PjObd  Brouohah  —  Must  not  the  Statute  of  Frauds  be  dis- 
tinctly pleaded  ?    The  Statute  of  Limitations  must.**] 

The  difference  between  the  two  cases  is,  that  in  the  one  the 
agreement  is  admitted,  and  the  remedy  only  barred  ;  in  the  other 
the  agreement  is  denied.  The  denial  of  an  agreement  includes 
the  denial  of  its  legality  for  want  of  writing :  Buttemere  v.  ffayes.^ 
The  burden  of  proving  a  legal  agreement  lies  in  equity,  as  at  law, 
on  those  who  set  it  up.  A  specific  performance  of  a  parol  agree- 
ment, although  the  agreement  is  admitted  by  the  answer,  cannot 
be  decreed  if  the  defendant  insists  upon  the  Statute  of  Frauds : 
Cooth  v.  Jackson;''  and  in  the  same  case  Lord  Eldou  laid  it  down, 
that  in  equity  the  denial  by  the  answer  of  a  parol  agreement, 

>  6  Ves.  516.  *  2  Wms.  Saund.  63,  n.  6. 

•  4  Ves.  6.  •  2  M.  &  W.  456. 

•  6  Ves.  841.  ^  6  Ve«.  12-87. 
«  2  Mjlne.  &  C.  459. 
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which  is  withia  the  Statute  of  Frauds,  is  conclusive,  and  that 
against  the  answer  there  can  be  no  decree  upon  the  testimony 
of  a  single  witness,  unless  supported  by  special  circumstances.^ 
Skinner  t.  M^BouaU  ^  does  not  impeach  that  doctrine,  and  may 
indeed  be  considered  an  erroneous  decision,  for  it  treats  a  plea 
that  there  is  no  sufficient  agreement  in  writing,  as  a  plea  which 
does  not  set  up  the  Statute  of  Frauds.    Ridgway  v.  Whar- 

*  202    ton^*  decides  that  where  a  defendant  denies,  or  does  not 

admit,  an  agreement,  he  need  not  plead  the  Statute  of 
Frauds. 

[LoBD  St.  Leonards  referred  to  Clinan  v.  Cooked  —  The 
Lord  Chancellor.  —  They  did  not  rely  on  the  Statute  of  Frauds 
in  the  answer  in  that  case.  The  question  was  as  to  the  admis- 
sibility of  parol  evidence  to  connect  one  writing  with  another.] 

The  answer  here  expressly  denies  any  agreement,  and  against 
that  answer  a  Court  of  equity  will  not  act  merely  on  the  evidence 
of  a  single  witness  :  Evam  v.  BickndL^  Here  there  is  nothing  to 
support  the  allegation  of  an  agreement  but  George  Money's  evi« 
dence ;  and  on  the  rule  now  stated,  that  evidence  is  insufficient 
for  such  a  purpose.  Besides  which,  his  evidence  is  not  only  not 
supported,  but  it  is  in  many  respects  contradicted  by  other  testi- 
mony, and  by  the  probabilities  of  the  case. 

As  to  the  evidence  of  what  was  said  by  Mrs.  Jordeu,  it  is  clear 
that  the  debt  was  always  spoken  of  as  a  subsisting  debt,  but  an 
intention  was  declared  not  to  distress  the  respondent  by  enforcing 
it.  That  such  intention  existed  at  the  time,  there  can  be  no 
doubt ;  but  to  abstain  from  distressing  a  debtor  by  enforcing  pay- 
ment at  a  particular  time,  does  not  amount  to  an  abandonment  of 
the  debt  itself.  From  the  beginning,  the  retention  of  the  bond 
was  insisted  on,  and  every  application  to  Mrs.  Jorden  to  give  it 
up  was  peremptorily  refused.  There  is  not  here  any  such  promise 
of  benefit  as  existed  in  the  case  of  Maunsell  v.  White^^  where  the 
statement  of  the  person  from  whom  the  benefit  was  expected  was, 
at  his  desire,  communicated  to  the  guardians  of  the  lady.  Yet 
in  that  case  this  House  held  that  representations  of  in- 

*  203    tention   did  not  amount  to  a  *  contract  binding  on  the 

party  who  made  those  representations.     Even  where  there 

*  6  Ves.  89,  40.  *  1  Sch.  &  L.  22. 

«  2  De  G.  &  S.  265.  •  6  Ve«.  174. 

'  8  De  6.,  M.  &  G.  677.  •  4  H.  L.  Gas.  1089. 
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has  been  a  will  containing  a  gift  of  a  legacy,  it  has  been  held, 
that  though  such  gift  may  release  a  debt,  it  can  only  do  so  by  the 
clear  expression  of  a  distinct  intention  to  that  effect :  Wilmot  v. 
Woodhouse.^  There  is  no  such  clear  expression  of  intention  here. 
On  the  contrary,  the  declared  intention  was  to  keep  the  bond  and 
the  legal  rights  attached  to  it,  though  not  to  distress  the  respon- 
dent by  enforcing  them.  [They  referred  throughout  very  fully  to 
the  evidence.] 

j9&.  BoundeU  Palmer  and  Mr.  Bates  for  the  respondents. — 
There  is  ample  evidence  here  that  what  passed  between  these 
parties  was  more  than  a  mere  declaration  of  an  intention  not  to 
press  for  the  payment  of  the  bond :  it  was  a  declaration  of  an 
actual  abandonment  of  the  bond,  and  that  declaration  was  made 
with  the  knowledge  that  it  would  affect,  and  with  the  object  that 
it  should  affect,  the  conduct  of  parties  about  to  contract  marriage. 
The  evidence  of  Mrs.  Jorden  is  plainly  that  of  a  person  with  a  con- 
fused and  bad  memory,  and  who  acted  on  momentary  impressions, 
and  whose  recollection  of  what  she  said  and  did  at  different  times 
is  not  at  all  to  be  relied  on.  It  is  not  necessary,  in  order  to  bring 
a  case  of  this  kind  within  the  authority  of  Flower  v.  Marten^  that 
the  renunciation  of  legal  rights  should  have  been  made  at  the 
creation  of  the  instrument :  it  is  sufficient  if  they  take  place  after- 
wards, and  arise  from  the  course  of  conduct  of  the  party,  which  is 
such  as  to  induce  other  parties  to  enter  into  engagements  into 
whicli  they  would  not  have  entered  but  for  that  renunciation. 

[Lord  St.  Leonards. — That  was  a  dealing  between  father 
*  and  son :  no  other  person  was  interested.  The  father  made  *  204 
two  other  persons  depositees  of  the  bond,  and  gave  them 
power  to  put  an  end  to  it.  Though  they  had  not  exercised  that 
power,  yet,  as  tlie  father,  because  he  was  satisfied  with  his  son's 
conduct,  had  not  called  for  the  bond  and  enforced  it,  Lord  Cotten- 
ham  thought  there  was  an  abandonment  of  the  claim  upon  it. 
The  Lord  Chancellor.  —  But  there  the  bond  was,  or  not,  to  be 
enforced,  as  circumstances  might  make  the  father  think  fit.  He 
authorised  certain  persons  to  say  that  the  bond  should  not  be  en- 
forced, but  he  reserved  to  himself  the  right  to  enforce  it,  though 
he  never  used  that  right.  Lord  St.  Leonards.  —  The  trustees  had 
not  returned  the  bond,  nor  had  the  father  demanded  it.     Lord 

1  4  Blown,  C.  C.  227.  *  2  Mylne  &  C.  459. 
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Cottenham  could  not  consider  that  the  Lord  Chancellor  could 
exercise  a  power  supplementary  to  that  of  the  trustees  and  of  the 
father.  If  he  did,  I  should  doubt  the  soundness  of  the  doctrine. 
The  ground  on  which  the  decision  can  be  supported .  is,  that  the 
father  kept  the  bond  as  a  check  on  the  conduct  of  the  son,  which 
he  might  apply  in  case  of  necessity.  As  that  necessity  did  not 
arise,  the  Court  did  not  treat  the  bond  as  still  operative.  There 
was  no  declaration  by  the  father  that  he  had  abandoned  the  bond  : 
it  was  only  his  general  conduct  that  showed  him  to  have  done  so.] 

That  case  proves  that  the  fact  of  a  legal  debt  existing  does  not 
inhibit  equity  from  interfering  to  prevent  its  enforcement ;  and  it 
also  shows  that  if  the  debt  is  created  or  kept  alive  for  a  specific 
purpose,  which  becomes  exhausted,  equity  will,  under  such  cir- 
cumstances as  existed  there,  confine  its  application  to  that  specific 
purpose.  Here  the  declarations  were  that  the  bond  was  kept 
solely  for  the  purpose  of  being  enforced,  if  possible,  against  Hooper. 
Under  the  circumstances  which  exist  here,  equity  ought 
*  205  *  to  confine  the  holders  of  it  to  that  purpose :  Major  v. 
Major}  To  allow  the  respondents  here  to  do  more,  would 
be  to  contravene  the  principle  of  the  decisions  in  Neville  v.  Wilkirir 
%on^  and  Montefiori  v.  Montefioriy^  in  the  latter  of  which  Lord  Mans- 
field said,  that  ^^  No  man  shall  set  up  his  own  iniquity  as  a  defence 
any  more  than  as  a  cause  of  action."  Scott  v.  Scott  *  has  fully 
adopted  that  principle,  and  so  has  Doe  d.  Roberta  v.  Boberts.^ 

[Lord  Brougham.  —  In  Major  v.  Major  there  was  an  indorse- 
ment on  the  bond.  It  had  been  originally  said  that  it  was  not  to 
be  enforced  unless  the  obligees  came  to  want ;  and  afterwards 
there  was  an  indorsement,  signed  by  two  of  them,  **  that  this  bond 
is  never  to  appear  against  the  obligor  " :  that  indorsement  had  a 
great  effect  on  the  mind  of  the  Vice-Chancellor.] 

Of  course  it  had,  as  it  removed  all  doubt  as  to  the  fact  of  what 
was  done  and  intended  when  the  bond  was  executed.  But  the 
judgment  there  proceeded  on  the  well-recognised  principles  of 
equity,  and  not  on  that  indorsement,  the  effect  of  which  was  held 
to  be  matter  of  law ;  but  the  general  circumstances  of  the  case 
were  held  to  raise  an  equity  sufficient  to  restrain  the  enforcement 
of  the  bond. 

•  1  Dpewry,  165.  *  1  Cox,  866. 

•  1  Brown,  C.  C.  543.  •  2  B.  &  Aid.  867. 

•  1  W.  Bl.  868. 
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[The  Lord  Chancellor.  —  There  can  be  no  doubt  about  that 
decision.  The  bond  was  not  to  be  enforced  if  certain  circum* 
stances  did  not  arise,  and  they  did  not  arise.] 

The  absence  of  any  written  contract  in  this  case  is  occasioned 
by  the  circumstance  that  Miss  Marnell  was  offended  at  not  being 
trusted.  The  respondent  married  in  1845  :  his  mother-in-law,  in 
the  belief  that  he  was  free  from  this  bond,  a  belief  occa- 
sioned by  the  continued  representations  *  of  Miss  Marnell,  *  206 
made  over  to  him  a  part  of  her  own  life  interests,  and 
while  Miss  Marnell  remained  unmarried  she  never  thought  of 
enforcing  the  bond. 

The  only  difficulty  with  one  Judge  in  the  Court  below  seemed 
to  be  as  to  the  fact  of  an  abandonment ;  but  the  evidence  here 
was  sufficient  to  prove  that  fact.  It  is  a  mistake  to  say  that  the 
only  evidence  in  contradiction  to  the  answer  is  that  of  Mr.  Money 
the  elder.  It  is,  however,  not  true,  that  there  is  any  such  absolute 
rule  as  that  the  answer  is  to  be  treated  as  conclusive  if  there  is 
but  the  direct  testimony  of  one  witness  against  it.  Tlie  true  rule 
is,  that  other  circumstances  are  to  be  considered,  and  if  they 
support  the  testimony  of  the  one  witness,  then  the  answer  is  over- 
ruled :  WaUon  v.  Hobbs,^  Cooih  v.  Jackson?  In  Keys  v.  William%f 
that  doctrine  was  acted  on.  There  a  letter  was  produced',  which 
supported  the  testimony  of  the  single  witness  who  contradicted 
the  answer,  and  the  Court  acted  on  the  evidence,  and  not  on  the 
answer.  Here  the  answer  contains  many  statements  that  are 
imdoubtedly  erroneous,  while  the  evidence  of  Mr.  Money  is  sup- 
ported by  a  great  deal  of  other  testimony,  and  by  the  probabilities 
of  the  case,  and  the  testimony  must  therefore  prevail  over  the 
answer. 

The  objection  as  to  the  Statute  of  Frauds  is  for  the  first  time 
raised  at  the  hearing  at  the  bar  of  this  House.  It  was  neither 
pleaded  in  the  answer,  nor  argued  in  the  Court  below .^  The  first 
question  on  this  point  is,  whether  this  is  a  case  in  which  the 
Statute  of  Frauds  applies  at  all.  The  respondent  relies  on  two 
grounds  of  equity ;  first,  that  there  having  been  an  assurance  of 
the  creditor  that  the  bond  should  not  be  enforced,  a  mar- 
riage *took  place  on  the  faith  of  that  assurance.  The  *207 
Statute  of  Frauds  cannot  apply  to  such  a  case. 

^  2  Atk.  19.  *  6  Yes.  12,  40.  '  S  Tounge  &  C.  Exch.  55 

«  See  Withy  v.  Mangles,  10  Clark  &  F.  215  -  286. 
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[The  Lord  Chancellor.  —  It  does  not  apply  if  the  party  was 
led  into  the  marriage  by  a  misrepresentation  of  fact ;  but  the  ques- 
tion is,  whether,  when  the  creditor  says,  "  I  have  abandoned  '* 
(supposing  her  to  have  said  so),  she  means  more  than  '^  I  will  not 
enforce  "  ;  and  then  the  further  question  is,  whether  that  is  not  a 
contract  to  which  the  Statute  of  Frauds  is  applicable.] 

It  is  not :  the  statute  says,  '^  nor  upon  any  agreement  made 
upon  consideration  of  marriage."  Thid  was  not  so  made  :  it  is  a 
promise  with  reference  to  a  marriage,  a  promise  of  a  creditor  not 
to  enforce  a  claim ;  but  it  is  not  a  promise  the  consideration  of 
which,  in  the  legal  sense  of  the  words,  is  a  marriage.  This  is  a 
nioral  equity,  which  Courts  of  equity  will  enforce,  for  they  will 
not  allow  one  party  to  mislead  another,  especially  so  as  to  induce 
that  other  to  enter  into  the  irrevocable  contract  of  marriage  upon 
a  false  representation.  Neville  v.  Wilkinson^  and  ffarrison  v. 
Cdge^  in  the  latter  of  which  it  is  stated,  that,  "  Northey  said  at  the 
bar,  that  the  statute  intended  only  agreements  to  pay  marriage 
portions,  and  that  it  had  been  often  so  ruled  by  Holt,  C.  J.  Quod 
Holt  non  negavitJ*^ 

[The  Lord  Chancellor. — That  cannot  be  true.  It  cannot 
be  to  pay  marriage  portions ;  it  may  be  to  enter  into  marriage 
settlements.] 

That  is  no  doubt  its  real  meaning.  Prodgers  v.  Langham^ 
shows  that  a  promise  irregular,  and  even  fraudulent,  as  against  a 
purchaser  before  marriage,  becomes  by  the  fact  of  the  marriage 
valid.  Kirk  v.  Glarh}^  which  was  recognised  in  Brown  v. 
*  208  Carter^  establishes  that  *  so  far  as  relates  to  the  agreement 
being  founded  on  the  promise  of  Mr.  Money  not  to  disturb 
the  settlement  of  the  Midnapore  property,  he  thereby  made  the 
previous  voluntary  settlement  of  that  property  valid,  and  so  gave 
to  Mrs.  Jorden  a  valuable  consideration  for  her  abandonment  of 
the  right  to  sue  on  the  bond.  This  arrangement  between  these 
two  parties  cannot  be  affected  by  the  Statute  of  Frauds. 

But  further,  the  statute  cannot  be  relied  on,  for  it  is  not  pleaded : 
Cooth  V.  Jacl^on^  where  it  is  said :  "  If  the  defendant  does  not 

»  1  Brown,  C.  C.  543.  •  1  Prec.  Ch.  276. 

*  1  Ld.  Raym.  887.  •  5  Yea.  862. 

*  1  Sid.  138. 

*  6  Yes.  12-89.     See  Lord  Tenterden's  observations  in  Lysaght  v.  Walker,  2 
Dow  &  C.  225. 
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say  aiiy  thing  about  the  statute,  he  must  be  taken  to  renounce 
the  benefit  of  it."  A  defendant  who  intends  to  rely  on  the  statute 
must  in  equity  give  notice  to  his  opponent  of  that  intention,  other- 
vise,  though  he  may  in  his  answer  admit  the  agreement,  if  he 
afterwards  sets  up  the  statute  as  a  bar  to  relief,  he  admits  nothing. 
There  are  besides  various  equitable  circumstances  which  will 
avoid  the  statute.  There  is  in  equity  no  distinction  between  plead- 
ing the  Statute  of  Frauds  and  the  Statute  of  Limitations.  A 
defendant  who  has  answered,  cannot  have  the  benefit  of  the  Statute 
of  Limitations  at  the  hearing,  unless  he  has  insisted  on  it  in  his 
answer.  JBiarrison  v.  Borwell}  It  is  the  same  with  the  Statute 
of  Frauds. 

Mr.  JRoU  replied. 

Jnly  7. 

The  Lord  Chancellor,  after  very  fully  stating  the  facts  of  the 
case,  and  observing  that  though  for  convenience'  sake  he  should 
speak  only  of  the  bond,  his  observations  must  be  taken  to  apply 
equally  to  the  warrant  of  attorney,  proceeded  thus  :  — 

The  first  question  we  have  to  consider  is,  whether  the 
*  bond  was  a  valid  security,  because  though  it  has  not  been  *  209 
actually  argued  that  it  was  not,  yet  a  good  deal  of  discus- 
sion took  place  upon  the  question  of  this  bond  with  a  view  to  show 
that  the  plaintiff  had  been  induced  by  Charles  Marnell  improperly 
to  execute  it,  and  that  in  truth  he  ought  never  to  have  been  liable 
for  the  sum  for  which  it  was  given.  On  that  point  not  much 
reliance  was  placed,  but  I  ought,  perhaps,  to  say  that  I  do  not 
entertain  a  doubt  that,  at  all  events  for  the  purpose  of  this  suit,  it 
must  be  treated  as  a  valid  bond. 

The  transaction  which  gave  rise  to  the  bond  was  unquestionably 
one  of  a  very  doubtful  character  ;  but  however  hard  the  terms  on 
which  the  money  was  obtained  might  be,  they  were  perfectly  law- 
ful terms,  which  the  parties  being  all  sui  juris j  and  upon  an  equal 
footing,  eould  accept  or  refuse.  I  may  stipulate  what  I  choose, 
though  I  cannot  thereby  absolve  myself  from  liability  to  third  per- 
sons. I  may  stipulate  with  another,  if  I  like  to  do  so  and  he  likes 
to  agree,  that  I  will  advance  1200Z.  upon  a  speculation  upon  the 
terms,  that  at  all  events  he  is  to  pay  me  1200Z.  with  interest ;  that 
if  there  is  profit,  I  am  to  have  a  share  of  that  profit,  and  if  there 

^  10  Sim.  382. 
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is  a  loss,  he  is  to  bear  the  loss  ;  or  upon  any  other  terms  between 
ourselves  for  which  we  may  choose  to  stipulate.  I  do  not  inquire 
into  the  relations  of  these  persons  as  between  themselves  and  third 
parties.  However,  whatever  the  terms  were,  the  bond  and  the 
warrant  of  attorney  were  given,  and  being  given,  William  Money 
thinks  that  there  is  something  afterwards  to  affect  his  liability  to 
Charles  Mamell  as  to  the  payment  of  the  12002. 

I  had  occasion,  being  one  of  the  Lords  Justices  when  the  case 
was  considered  upon  appeal,  to  look  into  the  matter  very  atten- 
tively, and  I  have  again  done  so  on  this  occasion.  What- 
*  210  ever  defects  there  may  be  in  my  judicial  character,  *  the 
being  too  confident  in  my  own  opinion  is  not  one  of  them, 
perhaps  the  reverse ;  but  having  again  examined  the  matter,  I 
cannot  arrive  at  any  conclusion  different  from  that  at  which  I  ar- 
rived when  the  case  was  before  me  in  the  Court  below. 

There  are  two  grounds  upon  which  it  is  said  that  the  parties 
have  lost  their  right  to  enforce  the  bond.  The  one  is,  that  pre- 
viously to  William  Money's  marriage,  Mrs.  Jorden,  then  Miss 
Mamell,  represented  that  the  bond  had  been  abandoned,  that  she 
had  given  up  her  right  upon  it,  and  upon  the  faith  of  that  repre- 
sentation the  marriage  was  contracted.  And  then  it  is  said  that 
upon  a  principle  well  known  in  the  law,  founded  upon  good  faith 
and  equity,  a  principle  equally  of  law  and  of  equity,  if  a  person 
makes  any  false  representation  to  another,  and  that  other  acts  upon 
that  false  representation,  the  person  who  has  made  it  shall  not 
afterwards  be  allowed  to  set  up  that  what  he  said  was  false,  and  to 
assert  the  real  truth  in  place  of  the  falsehood  which  has  so  misled 
the  other.  That  is  a  principle  of  universal  application,  and  has 
been  particularly  applied  to  cases  where  representations  have  been 
made  as  to  the  state  of  the  property  of  persons  about  to  contract 
marriage,  and  where,  upon  the  faith  of  such  representations,  mar- 
riage has  been  contr^^cted.  There  the  person  who  has  made  the 
false  representations  has  in  a  great  many  cases  been  held  bound  to 
make  his  representations  good.  A  leading  case,  Neville  v.  Wilkin- 
son^^ upon  that  subject,  which  has  been  referred  to,  came  before 
Lord  Thurlow.  In  that  case,  Mr.  Neville,  the  son  of  Lord  Aber- 
gavenny, was  in  treaty  for  a  marriage  with  the  daughter  of  a  very 
rich  person,  a  gentleman  of  the  name  of  Robinson.  The  father 
of  the  young  lady,  it  seems,  was  anxious  as  to  the  property,  know- 

»  1  Brown,  C.  C.  548. 
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ing  that  Mr.  Neville,  the  intended  husband,  was  a  young 
man  *  of  expensive  habits,  and  that  he  was  involved  in  *  211 
considerable  debts,  and  Mr.  Neville,  in  order  to  quiet  Mr. 
Robinson's  mind,  induced  Wilkinson,  the  defendant,  who  was  his 
principal  agent,  to  make  out  a  schedule,  and  to  state  it  to  be  a 
schedule  of  all  the  debts  to  which  Mr.  Neville  was  liable.  Mr. 
Wilkinson  did  so,  and  he  represented  that  a  sum  of  18,0002.  was 
the  amount  of  all  Mr.  Neville's  debts,  concealing,  at  the  instance 
of  Mr.  Neville,  from  Mr.  Robinson,  the  fact  that  besides  the  18,000?., 
Mr.  Neville  was  really  indebted  to  Wilkinson  himself,  and  another 
person,  in  a  further  sum  of  nearly  80002. ,  making  26,0002.,  instead 
of  18,000Z.  Upon  that  representation  the  marriage  took  place, 
and  provision  was  made  for  the  payment  of  the  18,0002.  debts,  and 
then  Mr.  Robinson  thought  that  his  daughter  was  marrying  a  per- 
son who  was  free  from  debt.  Afterwards  Mr.  Wilkinson  sought  to 
enforce  his  own  claim  of  80002.,  and  Lord  Thurlow  said  that  he 
could  not  do  that;  he  had  represented  that  there  was  not  any  sum 
of  80002.  due  to  him,  and  upon  the  faith  of  that  representation 
the  marriage  had  been  contracted,  and  he  could  not  be  suffered  to 
say  that  that  which  he  had  thus  represented  was  a  falsehood,  and 
now  to  proceed  upon  the  truth. 

That  was,  in  truth,  a  decision  which  was  exactly  in  conformity 
with  what  had  been  previously  decided  by  Lord  Mansfield,  in  the 
case  of  Mmtefiori  v.  MontefiorO  In  that  case  Joseph  Montefiori, 
being  about  to  contract  marriage,  induced  his  brother  Moses  to 
give  bim  a  note  for  a  large  sum  of  money,  as  the  balance  of  ac- 
counts between  them,  which  balance  Moses  acknowledged  to  have 
in  his  hands,  though,  in  truth,  no  such  balance,  or  any  thing  like 
it,  existed.  The  marriage  took  place  upon  the  faith  of  that 
representation.  Moses  afterwards  sought  to  get  back  the 
*  note,  and  the  matter  was  referred  to  arbitration.  The  *  212 
arbitrators  awarded  the  note  to  be  given  up,  but  the  matter 
was  brought  before  the  Court  of  King's  Bench,  and  Lord  Mans- 
field said :  ''  No,  it  shall  be  as  you  represented  it  to  be.  No  man 
shall  set  up  his  own  iniquity  as  a  defence,  any  more  than  as  a 
cause  of  action." 

There  had  be^n  a  much  earlier  case  of  &ale  v.  Lindo?  where 
just  in  the  same  way  a  person,  in  order  to  make  it  appear  that  his 
sister  had  a  fortune  of  5002.,  whereas,  in  truth,  she  only  had  3502., 

>  1  W.  Bl.  368.  •  1  Vera.  476. 
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gave  her  a  sum  of  150/.,  so  as  to  make  up  the  500Z.,  and  she  gave 
him  a  bond  for  the  amount.  After  the  marriage  had  taken  place 
upon  the  faith  of  that,  it  was  held  that  the  bond  could  not  be 
enforced,  and  it  was  ordered  to  be  delivered  up  to  be  cancelled. 

These  principles  are  plainly  and  perfectly  intelligible,  and  quite 
consistent  with  good  sense,  and  I  should  be  in  the  last  degree 
sorry  that  any  opinion  or  decision  to  which  I  am  a  party  should 
lead  to  a  notion  that  I,  in  the  slightest  degree,  question  their 
propriety.  Nay,  more,  I  think  that  the  principle  has  been  carried, 
and  may  be  carried,  much  further  ;  because  I  think  it  is  not  neces- 
sary that  the  party  making  the  representation  should  know  that  it 
was  false ;  no  fraud  need  have  been  intended  at  the  time.  But  if 
the  party  has  unwittingly  misled  another,  you  must  add  that  he 
has  misled  another  under  such  circumstances  that  he  had  reason- 
able ground  for  supposing  that  the  person  whom  he  was  misleading 
was  to  act  upon  what  he  was  saying.  It  will  not  do  if  he  merely 
said  something,  supposing  it  to  be  quite  right,  and  then  that  some 
stranger,  having  heard  and  acted  upon  it,  should  afterwards  come 

to  him  to  make  it  good. 
*  21 3       The  whole  doctrine  was  very  much  considered  at  law,  *  for 

it  is  a  doctrine  not  confined  to  cases  in  equity,  but  one  that 
prevails  at  law  also ;  and  there  are,  in  fact,  more  cases  upon  the 
subject  at  law  than  in  equity.  It  was  much  considered  in  the  case 
of  Freeman  v.  Coohe.'^  There  had  been  a  previous  case  in  the 
Court  of  Queen's  Bench,  of  Pichard  v.  Seare^  in  which  the  doc- 
trine had  also  prevailed.  I  shall  shortly  refer  your  Lordships  to 
what  fell  from  Mr.  Baron  Parke,  who  after  great  consideration 
amongst  all  the  Judges  of  the  Court  of  Exchequer  (to  which  I 
can  speak  from  personal  knowledge)  delivered  judgment  in  Free- 
man V.  Cooke.  I  need  not  refer  to  the  particular  facts  in  that  case ; 
it  was  a  case  where,  upon  the  sheriff  seizing  goods,  a  party  had 
made  certain  representations  as  to  the  ownership  of  them,  and  the 
question  was,  whether  he  was  estopped  from  disputing  the  truth  of 
what  he  had  so  said.  Mr.  Baron  Parke  says :  ^  "  The  estoppel 
therefore,  if  it  be  one  created  by  the  conduct  of  the  bankrupt  in 
this  case,  is  not  opened  by  the  omission  to  plead  it ;  and  the  only 
question  is,  whether  it  be  an  estoppel  ?  It  is  contended  that  it  was 
upon  the  authority  of  the  rule  laid  down  in  Pickard  v.  Sear%, 

^  2  Exch.  654.  *  2  Ezch.  662. 

*  6  A.  &  E.  469. 
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That  rule  is,  *  that  where  one  by  his  words  or  conduct  wilfully 
causes  another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  or  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring  against 
the  latter  a  different  state  of  things  as  existing  at  the  same  time.' 
That  was  founded  on  previous  authorities  in  the  cases  Greaves  v. 
JTey,  ffeame  v.  RogerB^  and  has  been  acted  upon  in  some  cases 
since.  The  principle  is  stated  more  broadly  by  Lord  Denman,  in 
the  case  of  Gregg  v.  Welh^  where  his  Lordship  says  that  a  party 
who  negligently  or  culpably  stands  by  and  allows  another 
to  contract  on  the  *  faith  of  a  fact  which  he  can  contradict,  *  214 
cannot  afterwards  dispute  that  fact  in  an  action  against  the 
person  whom  he  has  himself  assisted  in  deceiving  "  (I  must  beg 
leave,  by  the  way,  to  say  that  I  think  that  this  is  stated  a  little  too 
broadly).  "  Whether  that  rule  has  been  correctly  acted  upon  by 
tiie  jury,  in  all  the  reported  cases  in  which  it  has  been  applied,  is 
not  now  the  question ;  but  the  proposition  contained  in  the  rule 
itself,  as  above  laid  down  in  the  case  of  Pichard  v.  Sears^  must  be 
considered  as  established.  By  the  term  'wilfully,'  however,  in 
that  rule,  we  must  understand,  if  not  that  the  party  represents 
that  to  be  true  which  he  knows  to  be  untrue,  at  least  that  he 
means  his  representation  to  be  acted  upon,  and  that  it  is  acted 
upon  accordingly;  and  if,  whatever  a  man's  real  intention  may 
be,  he  so  conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  believe  that  it  was  meant  that  he 
should  act  upon  it,  and  did  act  upon  it  as  true,  the  party  making 
the  representation  would  be  equally  precluded  from  contesting 
its  truth." 

My  Lords,  I  believe  that  the  rule  of  law,  which,  as  I  have  more 
than  once  said,  is  a  rule  founded  upon  perfectly  good  sense  and  is 
intelligible  to  every  capacity,  is  illustrated  by  what  then  fell  from 
Mr.  Baron  Parke,  as  well  and  as  accurately  as  in  any  of  the  cases 
upon  the  subject.  The  question  is,  whether  the  evidence  here 
shows  that  any  thing  took  place  which  brings  the  case  within  those 
authorities.  I  am  clearly  of  opinion,  as  clearly  as  I  can  be,  know- 
ing that  I  am  counter  in  this  respect,  certainly,  to  an  authority  for 
which  I  feel  very  great  deference,  namely,  the  Master  of  the  Rolls, 
probably  to  the  Lords  Justices,  and  I  have  some  reason  to  sup- 
pose, also  to  some  at  least  of  your  Lordships,  that  it  does  not.  I 
am  bound  to  state  my  view  of  the  case ;  I  think  that  that  doctrine 
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does  not  apply  to  a  case  where  the  representation  is  not  a 

*  215    representation  of  a  fact,  *  but  a  statement  of  something 

which  the  party  intends  or  does  not  intend  to  do.  In  the 
former  case  it  is  a  contract,  in  the  latter  it  is  not ;  what  is  here 
contended  for,  is  this,  that  Mrs.  Jorden,  then  Miss  Marnell,  over 
and  over  again  represented  that  she  abandoned  the  debt.  Clothe 
that  in  any  words  you  please,  it  means  no  more  than  this,  that  she 
would  never  enforce  the  debt ;  she  does  not  mean,  in  saying  that 
she  had  abandoned  it,  to  say  that  she  had  executed  a  release  of  the 
debt  so  as  to  preclude  her  legal  right  to  sue.  All  that  she  could 
mean,  was  that  she  positively  promised  that  she  never  would  en- 
force it.  My  opinion  is,  that  if  all  the  evidence  had  come  up  to 
the  mark,  which,  for  reasons  I  shall  presently  state,  I  do  not  think 
it  did,  that  if  upon  the  very  eve  of  the  marriage  she  had  said, 
"  William  Money,  I  never  will  enforce  the  bond  against  you,"  that 
would  not  bring  it  within  these  cases.  It  might  be,  if  all  statutable 
requisites,  so  far  as  there  are  statutable  requisites,  had  been  com- 
plied with,  that  it  would  have  been  a  very  good  contract  whereby 
she  might  have  bound  herself  not  to  enforce  the  payment.  That, 
however,  is  not  the  way  in  which  it  is  put  here ;  in  short,  it  could 
not  have  been,  because  it  must  have  been  a  contract  reduced  into 
writing  and  signed ;  but  that  is  not  the  way  in  which  this  case  is 
put ;  it  is  put  entirely  upon  the  ground  of  representation.  Now, 
my  Lords,  I  thinic  that  the  not  adhering  to  this  statement,  call  it 
contract  or  call  it  representation,  is  no  more  a  fraud  than  it  would 
be  not  adhering  to  her  engagement,  if  she  had  said,  ^^  Mr.  William 
Money,  you  may  marry;  do  not  be  in  fear,  you  will  not  be  in 
want ;  I  promise  to  settle  10,000Z.  consols  upon  you."  If  she  does 
not  perform  that  promise,  she  is  guilty  of  a  breach  of  contract,  in 
respect  of  which  she  may  be  sued,  if  it  is  put  into  a  valid  form,  but 
not  otherwise ;  so  if  she  had  said,  as  she  did  to  William  Money, 

"  I  mean  to  give  you  every  tiling  I  am  worth  in  the  world ; 

*  216   *  I  promise  to  do  so,"  her  not  doing  so,  is  no  fraud  in  the 

sense  in  which  these  cases  speak  of  fraud ;  it  is  no  misrep- 
resentation of  a  fact  which  the  party  is  afterwards  held  bound  to 
make  good  as  true ;  it  seems  to  me  that  the  distinction  is  founded 
upon  perfectly  good  sense,  and  that  in  truth  in  the  case  of  what  is 
something  future,  there  is  no  reason  for  the  application  of  the  rule, 
because  the  parties  have  only  to  say,  '^  Enter  into  a  contract,"  and 
then  all  difficulty  is  removed.    It  appears  to  me,  therefore,  that 
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this  which  is  the  ground  upon  which  the  Master  of  the  Rolls  pro- 
ceeded, and  upon  which  he  thought  that  the  plaintiff  Money  had 
the  right  to  restrain  the  Jordens  from  enforcing  this  bond,  fails, 
for  the  reasons  which  I  have  stated. 

Tliere  was  another  ground,  however,  upon  which  it  was  sug- 
gested bj  Mr.  Money,  and  strongly  argued,  that  he  was  entitled  to 
relief,  and  upon  which  ground  my  then  learned  colleague  Lord 
Justice  Knight  Bruce  also  decided  in  favour  of  the  plaintiff.  It 
was  this:  It  was  said  that  the  Midnapore  property,  which  was 
settled  by  Mr.  Money,  the  father,  upon  Miss  Marnell,  then  in 
India,  was  a  mere  gift,  a  mere  voluntary  settlement,  a  settlement, 
therefore,  which  it  was  competent  to  Mr.  Money,  the  settlor,  to 
defeat  by  parting  with  it  for  a  valuable  consideration  to  another : 
that  Mr.  Money,  the  father,  when  his  son  was  about  to  marry,  had 
an  interview  with  Mrs.  Jorden  (this  is  the  allegation)  ;  and  that, 
as  the  result  of  that  interview,  he  agreed  with  her  that  he  would 
never  exercise  the  power  of  revoking  the  Midnapore  settlement,  in 
consideration  of  her  engaging  never  to  enforce  the  bond ;  that  that 
agreement  having  been  entered  into,  upon  the  faith  of  it  the  parties 
married.  Mr.  Money  has  certainly,  if  such  an  agreement  was 
entered  into,  performed  his  part  of  it,  for  he  has  since  died  with- 
out ever  attempting  to  exercise  that  power  of  revoking  the 
gift  of  the  Midnapore  property.  *  And  I  may  ^ay,  in  pass-  *  217 
ing,  that  it  appears  to  me  that  the  allusion  which  was  made 
in  the  course  of  the  argument  to  the  Statute  of  Frauds  in  such  a 
case  is  wholly  inapplicable ;  it  would  not  apply  at  all.  The  con- 
tract sought  to  be  enforced  against  Mrs.  Jorden  would  be  a  contract 
not  to  sue  upon  a  certain  bond ;  that  is,  not  within  the  Statute  of 
Frauds :  if  there  was  a  valid  consideration  for  that  contract,  un- 
questionably she  was  bound  to  perform  it.  I  advert  to  this  only 
because  certain  expressions  fell  from  me  in  the  argument,  in  which 
I  said  that  the  Statute  of  Frauds  could  not  be  insisted  upon  for  an- 
other reason.  I  only  wish  to  say  that  I  doubt  the  validity  of  that 
reason  ;  but  in  truth  it  comes  to  the  same  result,  because  I  think 
that  the  Statute  of  Frauds  in  no  respect  applies. 

The  question  upon  this  part  of  the  case  is  simply  one  of  fact. 
Is  it  made  out  by  such  evidence  as  can  justify  a  Court  of  justice 
in  acting  upon  it,  that  such  a  contract  as  that  which  is  alleged 
really  was  entered  into  ?  I  thought  when  the  case  was  before^  the 
Lords  Justices  below,  and  I  am  unable  to  alter  that  opinion,  that 
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it  was  not  so  made  out.  As  I  stated  before,  it  is  spoken  to  by 
only  one  witness,  and  could  only  be  spoken  to  by  one  witness, 
because  it  is  a  contract  at  which  nobody  was  alleged  to  have  been 
present  except  Mr.  Money  himself;  and  it  is  positively  denied  by 
the  other  party  to  that  alleged  contract,  namely,  Mrs.  Jorden,  who 
is  the  defendant.  Now  the  rule  of  the  Oourt  of  Equity  in  such  a 
case  is  perfectly  clear:  the  present  law  of  evidence,  which  my 
noble  and  learned  friend  has  introduced,  which  allows  the  parties 
to  be  examined,  may  create  a  little  difficulty  about  that  sometimes ; 
but  that  difficulty  cannot  arise  in  this  case,  because  that  which  is 
now  the  law  of  evidence  for  examining  parties  was  not  then  in  force. 
The  rule  of  equity  is  clear,  and  is  one  of  good  sense,  that  if 
*  218  a  particular  allegation  is  supported  by  *  only  one  witness, 
and  is  positively  denied  by  the  answer  of  the  defendant, 
and  there  is  nothing  to  show  that  the  one  is  more  to  be  credited 
than  the  other,  you  cannot  enforce  against  the  defendant  that 
which  rests  upon  the  testimony  of  one  witness  contradicted  by  the 
answer  of  the  defendant.  The  existence  of  such  a  rule  is  not 
denied ;  but  then  it  was  very  ably  argued  by  Mr.  Roundell  Pal- 
mer, that  you  must  take  that  rule  in  its  entirety  ;  that  though  the 
rule  is,  that  if  a  matter  spoken  to  by  one  witness  is  contradicted 
by  the  answer,  it  cannot  be  enforced,  if  there  is  no  reason  to  give 
more  credit  to  the  witness  than  to  the  answer  ;  yet  it  certainly  may 
be  enforced  if  the  answer  is  such  that,  looking  at  it  altogether,  it 
is  an  answer  you  cannot  rely  upon.  I  take  it,  that  the  real  sense 
of  that  qualification  is,  that  you  must  look  at  the  answer  with  the 
concomitant  circumstances,  which  may  tend  to  depreciate  that  an- 
swer ;  and  you  must  look  at  the  testimony  of  the  witness  with  all 
the  circumstances  which  may  tend  to  invalidate  that  testimony ; 
and,  doing  so,  I  still  come  to  the  conclusion  which  I  arrived  at 
before,  that  there  is  not  only  nothing  to  satisfy  me  that  this  con- 
tract was  entered  into ;  but  I  must  go  further,  and  say  I  am  quite 
convinced,  as  far  as  I  can  be  convinced  of  a  transaction  to  which 
I  was  not  a  party,  which  is  one  of  many  years'  standing,  and  upon 
which  we  have  very  little  testimony,  that  that  contract  never  was 
entered  into  in  the  sense  of  Mrs.  Jorden  understanding  that  she 
was  binding  herself  to  do  that  which  I  suppose  Mr.  Money  thought 
she  was  binding  herself  to  do. 

In  order  to  show  that  Mrs.  Jorden's  statement  is  not  to  be  relied 
upon,  Mr.  Roundell  Palmer  made  a  very  able  analysis  of  her  evi- 
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dence,  for  the  purpose  of  showing  that  she  has,  in  a  great  variety 
of  particulars,  stated  matters  which  are  so  entirely  at  vari- 
ance with  the  testimony  of  a  *  host  of  other  witnesses,  that  *  219 
you  cannot  rely  upon  a  word  she  says.  I  think  that  is  a  very 
legitimate  mode  of  looking  at  the  answer,  to  see  whether  it  is  an 
answer  that  can  he  put  in  competition  with  the  testimony  which 
goes  against  it.  It  may  be  that  this  is  a  matter  as  to  which  it  is 
almost  impossible  to  state  exactly  what  it  is  that  influences  the 
mind  ;  but  I  cannot  say  that  I  arrive  at  the  conclusion  at  which 
he  does,  that  Mrs.  Jorden  is  a  person  altogether  so  untrustworthy 
that  you  cannot  believe  what  she  says.  I  do  believe  she  has  stated 
in  her  answer  many  things  which  are  entirely  inaccurate.  I  believe 
that  she  very  often  said  that  she  wholly  abandoned  the  debt ;  that 
she  had  the  greatest  affection  for  William,  and  wholly  abandoned 
the  debt.  What  did  she  mean  by  that  ?  Why,  she  meant  to  say 
(what  was  perfectly  true  at  the  time)  that  she  had  no  intention  of 
enforcing  it.  That  that  was  her  meaning,  and  her  only  meaning, 
is,  I  think,  to  be  deduced  from  the  evidence  of  a  great  number  of 
witnesses,  even  of  those  who  speak  most  strongly  upon  this  sub- 
ject. [His  Lordship  here  went  into  a  very  minute  examination  of 
the  evidence,  in  order  to  show  that  the  expressions  of  Mrs.  Jorden 
merely  meant  an  intention  never  to  enforce  the  bond,  and  that 
even  the  words  "  had  abandoned ''  must  be  so  construed ;  it  being 
especially  to  be  remarked,  that  the  evidence  to  establish  the  use  of 
those  particular  words  was,  in  every  instance,  evidence  given  ac- 
cording to  the  form  of  expression  which  the  form  of  the  interrog- 
atory had  itself  suggested.  He  then  examined  the  evidence  as 
to  the  alleged  contract  arising  out  of  the  declaration  by  Mr.  Money 
the  elder,  that  he  would  not  execute  a  deed  to  deprive  her  of  that 
property  if  she  would  abandon  the  claim  on  the  bond;  and  he 
then  proceeded  thus :] 

In  the  first  place,  what  I  think  a  Judge,  in  deciding  upon 
this  matter,  has  to  satisfy  himself  upon,  is  this :  Looking  *  to  *  220 
what  is  stated  by  the  defendant  upon  the  answer,  and  de- 
ducting from  it  all  you  please  on  account  of  the  loose  and  incor- 
rect way  in  which  Mrs.  Jorden  has  represented  many  of  those 
transactions,  which  are  rather  questions  of  feelings  than  ques- 
tions of  fact,  do  you  believe,  can  you  believe,  as  a  Judge,  that  this 
passed  under  such  circumstances,  that  Mrs.  Jorden  understood 
herself  to  be  entering  into  a  positive  contract,  that  on  the  one 
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side  the  Midnapore  property  should  be  hers  irrevocably,  and  that 
on  the  other  she  should  never  enforce  the  bond  ?  My  Lords,  I 
cannot  believe  that  she  so  understood  it ;  and  not  meaning  to  say 
any  thing  against  Mr.  Money,  who  I  believe  to  be  a  gentleman  of 
the  highest  respectability,  who  is  now  dead,  and  whose  testimony 
would  be  entitled  to  all  weight,  I  must  say,  that  I  think,  if  this 
be  a  correct  account,  that  in  a  conversation  which  he  had,  it  was 
agreed  by  and  between  Miss  Marnell  and  himself,  that  in  con- 
sideration of  his  permitting  her  to  continue  in  the  possession  and 
enjoyment  of  that  property,  she  should  engage  wholly  to  abandon 
tho  debt,  it  is  the  most  unfortunate  thing  I  ever  knew  in  my  life 
that  Mr.  Money,  a  barrister,  a  man  advanced  in  life,  whose  son 
was  about  to  marry,  who,  as  the  father  knew,  had  this  outstand- 
ing claim  against  him,  if  he  thought  that  this  was  a  positive  con- 
tract, and  that  the  lady  so  understood  it,  —  I  say  it  is  the  most 
unfortunate  thing  I  ever  knew  in  my  life,  that  he  did  not  reduce 
it  into  writing,  because  if  the  lady  so  understood  it,  she  would 
have  been  perfectly  willing  to  sign  the  writing.  I  cannot  help 
thinking  that  some  loose  conversations  took  place  then  as  before, 
but  that  was  all.  I  will  not  say  that  Mr.  Money  knew  that  Mrs. 
Jorden  did  not  understand  it  to  be  a  contract  binding  on  her,  but 
there  is  her  own  positive  denial  that  she  did  so  know  and  under- 
stand it. 

Then  I  think  beyond  that,  the  further  evidence  furnishes 
*  221  *  strong  ground  for  supposing  that  the  parties  themselves 
did  not  so  understand  it.  Because,  observe  what  passed. 
This  marriage  had  been  contemplated  in  the  year  1844 ;  it  was 
not  eflFected  till  the  year  1845.  In  the  year  1844,  while  the  mar- 
riage was  first  in  contemplation,  the  mother,  Mrs.  Money,  who  is 
a  French  lady,  had  a  conversation  with  Miss  Marnell,  in  which 
she  strongly  pressed  Miss  Marnell  to  give  up  this  bond,  and,  what 
is  partly  relied  upon  is,  that  she  did  then  agree  not  to  enforce  the 
bond.  Now,  my  Lords,  what  I  understand  from  that  conversa- 
tion is  exactly  the  contrary,  that  she  did  not  agree,  that  she  would 
not  agree,  but  made  excuses  for  not  agreeing  to  give  up  the  bond. 
She  made  excuses  for  not  giving  up  the  bond.  She  said,  '^  She 
wanted  to  keep  it ;  that  it  would  be  necessary  for  her  to  have  it, 
because  another  person,  at  that  time  a  bankrupt,  was  liable." 
But  she  repeatedly,  when  asked  to  give  it  up,  says,  "  No ;  I  will 
never  enforce  it "  ;  but  being  pressed  to  give  up  the  bond,  she 

[168] 


JORDEN  V.  MONEY.  ♦221 

added,  "  No  ;  I  will  be  trusted.  I  will  not  give  you  up  the  bond." 
What  is  the  meaning  of  that  ?  It  is  this :  '^  I  will  retain  my  legal 
right,  and  I  will  make  you  rely  upon  my  honour."  That  is  what 
she  means.  I  must  say,  after  this,  to  enforce  it,  is  a  breach  of 
honour  as  strong  as  one  can  well  imagine.  About  that  I  have  no 
doubt.  But  the  question  is  not  whether  Mrs.  Jorden  has  forfeited 
ner  honour,  but  whether  she  is  now  enforcing  something  which  she 
did  not  always  assert  she  had  a  right,  and  would  retain  her  right, 
to  enforce ;  and  when  she  said  to  Mrs.  Money,  "  I  will  give  you 
my  word  of  honour  I  will  never  enforce  it,  but  I  will  not  give  it 
up  "  ;  whether  she  did  not  mean  by  that,  "  I  will  keep  the  bond, 
because  I  will  keep  my  legal  right."  That  this  was  the  under- 
standing of  the  parties  is  perfectly  manifest  from  subsequent  nego- 
tiations with  Mr.  Money,  to  which  he  speaks,  because  if 
♦  the  parties  had  understood  this  to  be  an  engagement  *  222 
upon  her  part  positively  that  she  would  not  enforce  it,  what 
is  the  meaning  of  Mr.  Money  afterwards  stipulating,  that  if  she 
will  then  agree  not  to  enforce  it,  he  will  agree  never  to  disturb 
the  Midnapore  settlement  ?  The  conduct  of  the  parties  seems  to 
me  to  show  clearly  that  that  was  the  understanding  of  all  of 
them.  I  have  no  doubt  she  made  them  the  promise  in  honour, 
but  that  she  made  this  distinction  :  '^  It  shall  be  in  honour  only, 
or  binding  in  honour  only,  but  that  the  bond,  or  that  which  con- 
stitutes the  legal  right,  I  will  retain." 

That  is  made,  I  think,  still  more  manifest  by  what  takes  place 
after  the  marriage.  Mr.  Money  says  in  his  evidence,  that  he  com- 
municated this  fact  in  express  terms,  that  it  was  agreed  by  and 
between,  and  so  on ;  that  he  communicated  that  to  young  Mr. 
Money,  his  son,  previously  to  the  marriage.  Now  let  us  see  what 
happened.  The  marriage  of  Mr.  Money  took  place  in  1845.  After 
that  marriage,  occurred  the  marriage  between  Miss  Marnell  and 
Mr.  Jorden,  and  I  cannot  but  think  that  in  all  probability  this 
question  never  would  have  arisen  if  that  lady  had  remained  single. 
Let  us  see  what  Mr.  Dalston,  the  solicitor,  states.  You  must  bear 
in  mind,  if  Mr.  Money  is  correct  in  his  evidence,  that  it  was  a  con- 
tract ;  it  was  one  of  the  details  and  particulars  of  which  young 
Mr.  Money,  the  intended  bridegroom,  who  afterwards  marries,  was 
perfectly  apprised,  because  he  told  him  of  it  immediately  after- 
wards. But  what  took  place  between  him  and  Mr.  Dalston? 
[His  Lordship  here  went  through  Mr.  Dalston's  evidence  as  to  an 
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interview  between  him  and  Mr.  W.  Money,  at  the  chambers  of  the 

latter,  and  then  said :]  —  It  seems  to  me  that  what  Mr.  Money 

then  stated   is  utterly  irreconcilable  with  the  notion  that  that 

gentleman  knew  that  previously  to  the  marriage,  and  in 

*  223    consideration  of  the  marriage,  a  valid  *  contract  had  been 

made,  whereby  the  Midnapore  property  had  become  irre- 
vocably the  property  of  Mrs.  Jorden,  and  the  bond,  so  to  say, 
irrevocably  his  property.  It  appears  to  me  that  the  statements  are 
very  difficult,  if  not  impossible,  to  be  reconciled  the  one  with  the 
other. 

I  may  further  remark  (and  this  is  rather  reverting  back  to 
another  part  of  the  case,  which  I  think  it  is  necessary  to  allude  to, 
but  which  I  forgot  to  do  before),  that  Mrs.  Jorden  did  not  under- 
stand that  the  bond  had  been  given  up,  is,  I  think,  perfectly  plain 
from  this :  that  after  her  brother's  death,  she  complained  that 
George  Money  had  not  renewed  to  her  the  offer  he  had  made  to 
her  brother.  Perhaps  it  is  unnecessary  to  refer  to  that ;  it  breaks 
the  thread  of  what  I  am  saying,  and  which  are  the  concluding 
remarks  I  have  to  make  upon  this  case. 

It  appears  to  me,  upon  the  grounds  I  have  stated,  first,  that 
there  is  nothing  within  the  meaning  of  the  authorities  or  of  prin- 
ciples to  make  this  a  representation  by  which  Mr.  and  Mrs.  Jorden 
are  to  be  bound.  I  think  further,  that  the  second  ground,  and 
that  on  which  the  Lords  Justices  wholly  or  mainly  proceeded, 
namely,  the  existence  of  a  valid  contract  as  to  the  Midnapore 
property,  has  not  been  made  out  by  evidence  upon  which  your 
Lordships  can  safely  act,  and  consequently,  that  there  has  been 
nothing  established  which  impeaches  the  right  of  Mrs.  Jorden,  as 
the  representative  of  Richard  Marnell,  to  enforce  this  bond.  I 
repeat  that  I  do  believe  that  she  often  and  often  told  this  young 
man  that  she  would  leave  him  all  her  property,  and  that  she  would 
never  enforce  this  bond  ;  that  I  believe  she  said  this  over  and  over 
again,  knowing  that  it  would  come  to  his  ears,  but  that  that  was 
all  that  was  said  either  expressly  or  impliedly,  and  said  with  the 
qualification, ''  I  will  not  give  up  my  right  to  the  bond ;  you 

*  224    must  trust  to  my  honour."     That  is  the  way  in  which  *  I 

interpret  what  she  has  said  from  time  to  time,  and  that 
being  so,  however  discreditable  or  dishonourable  it  may  be,  having 
so  spoken,  to  recede  from  it,  it  appears  to  me  that  that  is  a  ground 
upon  which  your  Lordships  cannot  safely  act,  and  that  consequent- 
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Ij  there  was  no  yalid  foundation  for  this  bill,  which  I  think,  there- 
fore, ought  to  have  been  dismissed. 

Lord  Brougham.  —  My  Lords,  this  case  has  given  me,  as  I 
beliere  it  has  the  rest  of  your  Lordships,  no  small  anxiety  in  the 
course  of  the  argument,  and  subsequently,  in  considering  its 
details  before  coming  to  a  decision,  for  there  are  a  great  many 
facts,  and  a  very  considerable  number  of  matters  not  easily  recon- 
cilable one  with  the  other,  and  no  little  obscurity  hanging  over 
parts  of  the  case,  even  after  all  attempts  shall  be  made  to  reconcile 
and  to  explain  tlie  darker  passages.  But  there  is  also  another  cir- 
cumstance which  has  given  me  very  considerable  anxiety,  and  that 
is  the  manner  in  which  it  was  disposed  of  in  the  Court  below. 
For,  first,  we  have  the  judgment  of  a  most  learned  and  able  Judge, 
the  Master  of  the  Bolls ;  then  an  appeal  from  that  decree  to  the 
Court  of  Appeal  in  Chancery  ;  and  then  the  two  learned  Judges, 
the  Lords  Justices,  difiering  upon  the  subject ;  so  that,  in  reality, 
there  cannot  so  much  be  said  to  have  been  a  decision  of  the  Court 
of  Appeal,  from  which  this  case  comes  to  your  Lordships,  as  that 
in  consequence  of  the  difierence  of  opinion  between  the  learned 
Judges,  before  whom  the  decree  of  the  Master  of  the  Rolls  was 
brought  by  appeal,  there  could  be  no  decision,  and  that  therefore, 
of  necessity,  the  decree  of  the  Master  of  the  Bolls  stood. 

If  I  found,  upon  examining  the  reasons  of  that  learned  and  most 
able  Judge,  for  whom  I  entertain  the  greatest  respect,  that 
upon  the  question  of  fact  that  learned  Judge  *  entertained  *  225 
one  clear  opinion,  and  that  by  the  Lords  Justices  ditTering, 
it  was  sanctioned  by  the  concurrence  of  one  of  those  learned 
Judges,  I  should  certainly  feel  slow  to  disturb  that  judgment  when 
brought  before  your  Lordships  by  appeal. 

But  upon  examining  the  decree  of  the  Master  of  the  Rolls,  and 
the  reasons  which  he  gave,  I  do  not  find  that  he  proceeds  upon  the 
same  ground  as  that  upon  which  Lord  Justice  Knight  Bruce  pro-  * 
ceeded,  when  he  differed  from  my  noble  and  learned  friend  ;  and 
I  do  not  find  that  there  was  that  difference  of  opinion  upon  the 
matters  of  fact  in  the  case  between  the  learned  Master  of  the  Rolls 
and  my  noble  and  learned  friend,  one  of  the  Lords  Justices,  in  the 
Court  of  Appeal  below.  The  Master  of  the  Rolls  proceeded  upon 
the  ground  of  there  having  been  such  a  misrepresentation  by 
Louisa  Marnell,  afterwards  Mi*s.  Jorden,  as  brought  the  case  with- 

[171] 


*225  CASES  IN  THE  HOUSE  OF  LORDS. 

in  the  authorities  which  have  been  referred  to,  beginning  with 
Gale  V.  Lindo^  and  followed  by  Neville  v.  Wilkinson,  and  Manie- 
fiori  V.  Montefiori.  I  entirely  agree  with  my  noble  and  learned 
friend  that  this  is  not  a  case  of  that  kind.  For  example,  in  C^ale 
V.  Lindo  ^  the  ground  is  stated  to  have  been  a  misrepresentation 
of  a  material  fact,  giving  rise  to  what  had  taken  place.  The  Lord 
Chancellor  (who  must  have  been  Lord  Jeffreys  at  that  time,  Octo- 
ber, 1687),  said  "  That  which  was  once  a  fraud  will  always  be  a 
fraud  "  ;  and  so  acted  upon  that  principle  on  the  ground  of  pre- 
venting or  frustrating  a  fraud. 

In  like'manner  take  the  case  of  Montefiori  v.  Montefiori?  There 
a  man  had  stated  that  he  owed  his  brother  a  sum  of  money  upon 
the  balance  of  partnership  accounts,  and  gave  a  note  for  that 
amount  to  be  shown  to  the  friends  of  the  lady  whom  he  was 
*  226  about  to  marry,  upon  which  a  *  marriage  took  place  shortly 
afterwards,  and  so  forth.  The  rule  for  the  attachment  was 
discharged  upon  the  ground  of  misrepresentation  of  a  fact,  and 
Lord  Mansfield  said :  ^'  The  law  is,  that  where,  upon  proposals  of 
marriage,  third  persons  represent  any  thing  material  in  a  light  dif- 
ferent from  the  truth,  even  though  it  be  by  collusion  with  the  hus- 
band, they  shall  be  bound  to  make  good  the  thing  in  the  manner 
in  which  they  represented  it." 

So  in  Neville  v.  Wilkinson,^  the  plaintiff  had  stated  his  appre- 
hension that  the  disclosure  of  the  whole  truth  as  to  his  debts 
would  prevent  his  marriage,  and  he  induced  the  defendant,  iu 
making  out  a  list  of  his  debts,  to  omit  from  that  list  the  amount 
which  was  due  to  himself.  He  was  after  the  marriage,  on  a  bill 
filed  for  the  purpose,  restrained  by  injunction  from  proceeding  to 
recover  the  amount  upon  the  ground  of  his  own  representation. 
And  Lord  Eldon,  in  speaking  of  that  case,  in  the  case  of  the 
Vauxhall  Bridge  Company  v.  Earl  of  Spencer,^  says  he  remembers 
arguing  the  case  of  Neville  v.  Wilkinson  before  Lord  Thurlow ; 
but  Lord  Thurlow  thought  that  the  defendant,  ^^  having  made  a 
representation,  a  Court  of  equity  must  hold  him  to  it,  and  that 
although  the  plaintiff  was  particeps  criminis.*^ 

In  all  those  cases,  therefore,  there  was  a  misrepresentation  of  the 
facts.  And  the  learned  Master  of  the  Rolls  appears  to  consider 
that  in  this  case  there  was  a  similar  misrepresentation.    In  my 

*  1  Vern.  476.  •  1  Brown,  C.  C.  643. 

«  1  W.  Bl.  868.  ♦  Jacob,  64,  2  Madd.  856. 
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opinion,  there  was  a  misrepresentation  by  Louisa  Marnell  of  an 
intention  as  to  her  will,  and  a  promise  was  made  by  her ;  but  of 
misrepresentation  of  fact  there  was  none.  She  simply  stated  what 
was  her  intention  ;  she  did  not  misrepresent  her  intention  ;  and  I 
have  no  manner  of  doubt  that,  at  the  time  she  made  that 
statement,  she  had  the  intention  which  it  is  stated  she  *  pro-  *  227 
fessed,  of  never  putting  William  Bagley  Money  in  trouble, 
by  proceeding  upon  the  bond. 

Then,  taking  the  evidence  before  us,  and  not  merely  relying 
upon  the  answer,  but  taking  the  evidence  of  the  witnesses,  par- 
ticularly that  of  Mrs.  Money,  the  mother,  as  to  what  took  place 
between  her  and  Mrs.  Jorden,  and  coupling  that  even  with  what 
took  place  afterwards  between  Mrs.  Jorden  and  Mr.  Money  him- 
self, the  father,  I  certainly  have,  after  very  considerable  doubt 
upon  some  parts  of  the  case,  but  after  fully  viewing  the  whole 
particulars,  and  examining  those  statements  and  those  depositions, 
come  to  the  conclusion  by  which  my  noble  and  learned  friend 
abides,  the  conclusion  to  which  he  arrived  in  the  Court  below, 
that  there  was  not  an  abandonment  of  the  debt,  by  Mrs.  Jorden ; 
not  only  that  there  was  not  an  abandonment  of  it,  but  that  there 
was  rather  a  refusal  of  abandonment,  when  you  come  to  examine 
in  what  sense,  and  with  what  intent  the  word  '^  abandonment " 
has  been  used.  And  here  I  will  only  step  aside  for  one  moment, 
to  bear  my  testimony  to  the  truth  of  what  my  noble  and  learned 
friend  has  represented  with  respect  to  himself.  I  have  not  known 
any  Judge  here  less  obstinately  wedded  to  his  own  opinion,  or 
more  disposed  to  reconsider  the  grounds  of  his  own  opinion,  when 
that  opinion  has  been  appealed  from,  than  my  noble  and  learned 
friend.  I  have  known  other  Judges  also  show  the  same  laudable 
candour,  when  sitting  in  a  Court  of  appeal.  I  have  known  Lord 
Lyndhurst,  on  more  than  one  occasion,  when  his  judgment  was 
brought  here  upon  an  appeal,  at  once  admit  that  he  had  erred  in 
the  Court  below,  and  join  in  reversing  the  judgment  which  he  had 
there  pronounced.  Upon  other  occasions,  especially  on  one  very 
remarkable  occasion,  I  mean  the  case  of  Attwood  v.  Small^^ 
where  he  had  given  an  elaborate  judgment  *  in  the  Court  *  228 
below,  when  sitting  as  Lord  Chief  Baron  in  the  Court  of 
Exchequer,  I  have  known  him  adhere  (as  my  noble  and  learned 
friend  has  here  to-day),  upon  a  reconsideration  and  fuller  argu- 

^  6  Clark  &  F.  232. 
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ment  at  this  bar  of  the  whole  case,  to  the  opinion  he  had  already 
given,  and  support  that  opinion  by  most  able  and  elaborate  rea- 
sons, to  induce  your  Lordships  to  join  him  in  affirming  the  decis- 
ion of  the  Court  below.  In  that  case,  I  had  the  misfortune  to 
differ  from  my  noble  and  learned  friend,  and  I  stated  to  your 
Lordships  the  grounds  of  that  difference,  the  result  of  which  was 
certainly  a  reversal  of  that  decree  by  your  Lordships.  I  state  that 
for  the  purpose  of  showing  that  it  by  no  means  follows,  when  there 
is  an  appeal  from  the  Court  below,  and  the  same  Judge  sits  here 
upon  appeal  from  his  own  judgment,  that  there  is  very  little  doubt 
what  will  be  the  result,  though  at  times  such  an  opinion  may  have 
been  entertained.  Upon  hearing  a  case  more  fully  argued,  as  it 
generally  is  in  a  Court  of  appeal,  a  learned  Judge  may  differ 
from  the  opinion  he  originally  held,  or  he  may  abide  by  that 
opinion,  and  in  either  case  he  is  bound  conscientiously,  in  the 
discharge  of  his  duty,  to  state  his  opinion  as  well  when  he  adheres 
to  and  abides  by  his  former  opinion,  as  when  he  alters  it  and 
agrees  with  the  reversal. 

It  is  important  to  consider  a  very  material  part  oT  this  case, 
which  consists  of  the  depositions  of  Pulcherie  Money,  as  to  the 
conversation  which  she  had  with  Miss  Marnell  upon  the  subject  of 
the  bond.  —  [His  Lordship  here  read  it.]  Now  I  beg  to  say  that 
I  give  entire  credit  to  that  very  respectable  lady's  deposition,  as  I 
do  indeed  to  almost  all  the  depositions  here.  The  question  is 
rather  one  as  to  accuracy  of  recollection  than  any  thing  else. 
Mrs.  Money,  in  effect,  says,  "  Trust  me  with  the  bond,  instead  of 
keeping  it  yourself."     But  Miss  Marnell  answers,  "  No,  I  will  be 

trusted  " ;  and  she  refuses  to  give  it  up.  Bach  says,  "  Trust 
*  229    *  me  "  ;  and  the  question  is  which  is  to  be  trusted  with  the 

bond.  That  is  to  say,  there  is  to  be  no  abandonment  of 
the  claim  at  law ;  there  is  to  be  no  giving  up  of  the  right  to  sue 
upon  the  bond,  but  Miss  Marnell  says :  "  Trust  me ;  you  may 
depend  upon  it  I  will  not  sue  upon  it,  but  give  it  up  I  will  not ; 
you  shall  not  be  trusted  with  it,  but  I  will  not  enforce  it."  She 
would  keep  the  bond  in  her  own  hands ;  she  would  retain  the 
right ;  she  would  not  abandon  the  right ;  she  is  asked  to  abandon 
the  right,  and  she  says  she  will  not.  Indeed,  what  happened 
afterwards  shows  that  she  still  considered  herself  to  possess  the 
legal  right.  Mrs.  Money  herself,  speaking  of  what  occurred  after 
the  brother's  death,  says,  "  she  complained  to  me  that  the  said 
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George  Money  did  not  make  the  same  offer  to  her ;  and  she  added 
that  it  ^  was  ungenerous  in  him  not  to  have  done  so,  but  that 
the  reason  for  his  abstaining  must  be  that  he  well  knew  that  she 
was  incapable,  out  of  love  to  William  (meaning  tlie  plaintiff)  and 
gratitude  to  himself  (the  said  George  Money)  to  enforce  the 
bond.' " 

I  come  now  to  the  next  transaction  between  Mr.  Money  and 
Mrs.  Jorden  respecting  the  Midnapore  property.  First,  I  must 
observe  that  there  is  some  difficulty  in  understanding  the  whole 
account  of  the  Midnapore  property^  from  the  way  in  which  posses- 
sion was  kept.  Mr.  Money's  account  is,  certainly,  that  he  had 
made  it  over  as  a  free  gift  to  Mrs.  Jorden,  but  if  you  look  at  the 
dates,  this  story  is  not  very  intelligible ;  it  appears  that  he  cannot 
exactly  tell  the  date  of  the  conveyance  giving  it  up,  but  it  is  clear 
it  was  early  in  January,  1832.  And  yet  if  you  look  at  Mr. 
Money's  depositions,  as  well  as  at  that  of  Mr.  Lowe,  his  agent,  he 
appears  to  have  kept  possession  of  it  till  1838.  The  main  ques- 
tion, however,  is  with  respect  to  what  Mr.  Money  maintains  took 
place  between  him  and  Mrs.  Jorden,  upon  the  abandon- 
ment, as  he  said,  of  the  bond  *  and  the  right  to  sue  upon  *  230 
the  bond,  in  consideration  of  his  giving  up  the  Midnapore 
property,  and  the  intention  of  settling  it  upon  the  marriage  of  his 
son.  And  upon  that  I  must  say  that  I  agree  with  my  noble  and 
learned  friend,  that  you  have  here  the  answer  distinctly  and 
clearly  denjring  that  transaction,  and  you  have  only  the  evidence 
of  Mr.  Money  affirming  it. 

Now,  before  coming  to  say  a  word  upon  that,  I  wish  again,  upon 
the  subject  of  the  abandonment,  in  addition  to  what  my  noble  and 
learned  friend  has  said  in  respect  of  the  use  of  the  word  "  aban- 
donment "  by  Mrs.  Jorden,  to  remark  that  according  to  the 
evidence  of  Mrs.  Money  and  her  husband,  I  think  it  perfectly 
reasonable  to  conclude  that  she  does  not  intend  then  to  say,  that 
the  debt  was  gone  and  abandoned.  Other  witnesses  carry  the 
matter  no  further ;  they  only  show  the  declaration  of  an  intention 
not  to  enforce  the  bond,  an  intention,  no  doubt,  at  that  time  sin- 
cerely entertained.  [His  Lordship  here  referred  to  the  evidence  of 
several  of  the  witnesses.]  All  the  evidence  shows  that  when  asked 
to  make  a  complete  abandonment  by  giving  up  the  bond,  she  said, 
"  No,  she  would  do  no  such  thing ;  her  honour  was  enough,  but 
she  would  retain  her  power  over  it." 

[176] 


*230  CASES  IN  THE  HOUSE  OF  LORDS. 

With  respect  to  what  took  place  between  her  and  Mr.  Monej,  in 
the  first  place,  I  must  observe  that  that  must  have  taken  place 
probably  a  year  after  the  conversation  between  Mrs.  Money  and 
Mrs.  Jorden.  Now  if  there  had  been  a  complete  abandonment, 
and  if  Mr.  Money  and  his  family  considered  it  in  that  light,  and 
considered  that  she  had  given  it  up,  and  that  there  was  an  end  of 
it,  I  think  it  is  not  very  consistent  with  that  view  of  it  that  that 
should  have  taken  place  respecting  the  Midnapore  property  to 
which  he  deposes,  and  which  forms  the  most  important  part 
*  231  of  the  case ;  for  it  is  quite  clear  that  he  *  could  not  have 
considered  that  the  debt  was  abandoned  at  that  time,  nearly 
a  year  after  the  conversation  with  Mrs.  Money,  which  was  in  July 
and  August,  1844 ;  the  marriage  taking  place  in  August  or  Sep- 
tember, 1845,  and  the  conversation  respecting  the  Midnapore 
property  with  Mr.  Money  occurring  immediately  preceding  that 
marriage. 

My  noble  and  learned  friend  has  justly  observed  that  the  rule 
is,  that  if  a  distinct  denial  is  given  in  the  answer,  that  denial  shall 
not  be  countervailed  by  the  testimony  of  a  single  witness ;  and 
Lord  Eldon,  in  a  case  which  has  been  referred  to,  of  Evans  v.  Bieh- 
nell^  lays  that  down  ;  adding, ''  Unless  a  circumstance  attaching 
credit  to  the  assertion  counterbalances  the  credit  of  the  denial "  ; 
that  is  to  say,  that  there  must  be  some  circumstance  clear  and 
undenied,  some  fact  in  the  cause,  if  I  may  so  say,  which  casts  the 
balance  against  the  denial,  and  therefore  defeats  the  effects  of 
the  answer. 

I  do  not  think  that  a  reference  to  the  analogy  of  a  prosecution 
for  perjury  can  be  said  to  be  quite  wide  of  the  mark  here,  although 
I  must  admit  that  that  would  be  sufficient  to  support  an  allegation 
against  a  denial  in  an  answer  which  might  not  be  sufficient  to  sup- 
port an  indictment  in  a  criminal  proceeding  against  a  party  alleged 
to  have  committed  perjury.  Nevertheless  we  shall  derive  some 
advantage,  I  think,  in  the  consideration  of  this  question,  from  ob- 
serving, what  is  the  rule,  and  what  is  the  course  of  proceeding 
upon  the  subject  of  perjury.  Where  there  is  perjury  assigned,  it 
is  not  sufficient,  in  support  of  that  assignment,  to  produce  the 
evidence  of  one  witness,  because  there  it  is  said  you  have  only 
oath  against  oath  ;  ^  and  some  Judges  have  gone  so  far  (the  late 

»  6  Ves.  174. 

*  Per  Parker,  C.  J.,  Beg.  v.  Muscot,  10  Mod.  192, 194. 
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Lord  Tenterden,  almost  to  the  end  of  his  judicial  life)  as 
to  hold  not  only  that  *  there  must  be  enough  to  cast  the  *  232 
balance,  but  that  there  must  be  a  second  witness  to  support 
the  testimony  of  the  first  against  the  oath  of  the  defendant.^  That 
has  been  relaxed,  undoubtedly,  and  is  no  longer  the  course  of 
criminal  law  procedure  in  this  country.  It  does  not  require  a 
second  witness  in  order  to  support  an  assignment  of  perjury  ;  but 
it  has  been  held,  that  the  testimony  of  a  single  witness,  however 
clear  and  however  much  entitled  to  credit,  was  not  sufficient  to 
countervail  the  oath  of  the  defendant,  and  to  support  the  assign- 
ment of  perjury  against  him,  unless  that  testimony  could  be  "  sup- 
ported by  circumstantial  evidence  of  the  strongest  kind."  ^  These 
are  the  words  of  the  learned  Judge  in  the  case,  and  I  quite  agree 
with  him. 

One  circumstance  in  the  case  of  the  respondent  has  been  relied 
upon  in  the  very  able  argument  of  Mr.  Roundell  Palmer,  which  I 
take  it  to  be  quite  clear  would  not  apply  in  the  case  I  have  put, 
namely,  that  in  some  other  matters  there  is  discredit  thrown  upon 
the  statements  in  the  answer.  I  do  not  exactly  agree  with  those 
who  hold  that  those  circumstances  do  throw  discredit  upon  the 
swearing  in  an  answer  such  as  this.  It  is  said,  that  Mrs.  Jorden 
denies  in  the  answer  having  stated  that  she  had  very  great  affec- 
tion for  William  Money,  "  having  the  deepest  affection  for  him," 
and  having  treated  him  as  a  mother  would  treat  her  child.  When 
we  look  at  the  answer,  it  really  does  not  appear  that  she  denies 
having  had  great  affection  for  him ;  she  only  denies  it  in 
quantum^  in  degree.  [His  Lordship  *  examined  the  evi-  *  233 
dence  on  this  point.]  All  that  seems  to  be  only  a  kind  of 
saving,  perhaps,  of  her  own  pride,  and  sometimes  possibly  a  want 
of  due  reserve  and  due  caution  in  stating  an  expression,  I  will  not 
say  of  her  opinion,  but  of  her  sentiments.  But  all  this  does  not  go, 
in  my  apprehension,  either  to  discredit  her  in  point  of  veracity,  or 
even  to  discredit  her  in  point  of  accurate  recollection  of  those 

^  3  Stark.  Ev.,  tit  Perjury,  859,  n.  {q) :  '*  It  has  been  so  held,  ut  audivi^  by 
Lord  Tenterden." 

•  Champney's  Case,  2  Lewin,  C.  C.  268,  by  Mr.  Justice  Colei-idge.  "  One 
witnefls  in  peijury  is  not  sufficient,  unless  supported  by  circumstantial  evidence 
of  the  strongest  kind.  Indeed,  Lord  Tenterden,  G.  J.,  was  of  opinion  that  two 
witnesses  were  necessary  to  a  conviction."  See  Bex  v.  Mayhew,  6  Car.  &  P. 
315,  and  the  note  there;  and  see  Reg.  v.  Wheatland,  8  Car.  &  P.  238,  and  Reg. 
0.  Hughes,  1  Car.  &  K.  519. 
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matters  of  fact,  which,  like  the  alleged  transaction  between  her 
and  Mr.  Money  respecting  the  Midnapore  conveyance,  are  transac- 
tions and  matters  of  fact  upon  which  it  is  perfectly  clear  she  had  a 
most  distinct  recollection. 

I  think  that  the  conclusion  at  which  I  have  arrived  is  supported 
by  those  circumstances  to  which  my  noble  and  learned  friend  ad- 
verted at  the  close  of  his  address  to  your  Lordships.  I  do  not 
think  that  it  is  possible  to  read  the  evidence  of  Mr.  Dalston,  and 
to  examine  what  took  place  with  respect  to  his  dealings  with  his 
clients,  without  coming  to  the  conclusion  that  there  had  been  no 
abandonment  upon  her  part,  and  that  he  did  not  at  that  time  act 
as  if  there  ever  had  been  such.  I  consider  that  it  is  inconsistent 
with  the  case  made  for  the  plaintiff  below  (the  respondent  here), 
and  that  it  goes  but  to  support  the  allegations  made  upon  the  part 
of  the  appellant,  and  tlie  allegations,  or  rather  the  denials,  con- 
tained in  the  answer. 

Upon  the  whole,  therefore,  I  am  of  opinion,  after  very  great 
consideration  of  the  facts,  that  the  decree  of  the  Master  of  the 
Bolls  cannot  be  sustained. 

Lord  St.  Leonards.  —  My  Lords,  it  is  my  misfortune  on  this 
occasion  to  differ  from  both  my  noble  and  learned  friends.  I 
differ  from  them  upon  the  facts,  as  well  as  upon  the  law  appli- 
cable to  those  facts  ;  but  I  think  my  noble  and  learned  friend  on 
the  Woolsack  stands  in  need  of  no  apology  for  maintaining 
*  234  *  the  opinion  which  he  gave  in  the  Court  below.  I  quite 
agree  in  what  has  fallen  from  my  noble  and  learned  friend 
opposite,  that  nobody  can  be  more  open  than  my  noble  and  learned 
friend  on  the  Woolsack  is,  upon  points  which  come  for  considera- 
tion before  this  House,  upon  which  he  has  already  given  an  opin- 
ion in  the  Court  below,  to  reconsider  his  decision. 

I  shall  be  under  the  necessity  of  troubling  your  Lordships  in 
rather  minute  detail  with  the  facts  of  this  case,  in  order  to  justify 
the  view  which  I  take  of  them,  before  I  state  what  I  consider  to 
be  the  law  as  applicable  to  the  case.  Whilst  in  India,  Greorge 
Money  conveyed  the  Midnapore  property  to  Louisa  Marnell,  for, 
as  stated  in  the  deed,  10,000  rupees,  the  price  which  be  had  previ- 
ously paid  for  it ;  a  receipt  for  the  consideration  was  indorsed  on 
the  deed  and  signed  by  George  Money,  but  not  a  shilling  was 
paid.    Money,  therefore,  had  a  lien  on  the  estate  for  about  7000 
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rupees,  allowing  for  the  1200  rupees  and  interest ;  or  if  the  con- 
Teyance  was  really  voluntary,  he  might  have  defeated  it  by  a  sale 
or  settlement  for  valuable  consideration.  Let  us  now  inquire 
what,  in  point  of  law,  was  the  operation  of  that,  in  order  that  we 
may  know  how  Miss  Marnell  and  Mr.  Money  stood  towards  each 
other  in  relation  to  the  property  at  that  period.  That  conveyance 
was  either  partly  for  a  valuable  consideration,  or  it  was  simply 
voluntary.  If  it  was  simply  voluntary,  then  though  Mr.  Money 
could  not  directly  have  put  an  end  to  it  for  his  own  benefit,  yet 
he  could  (because  the  Statute  of  Elizabeth  enables  him  to  do  so) 
have  put  an  end  to  it  indirectly.  For  example,  he  might  have 
settled  it  for  a  valuable  consideration  on  his  son's  marriage,  or  he 
might  have  sold  it  to  a  third  person,  and  put  the  money  into  his 
pocket ;  and  in  either  of  these  ways  he  would  have  defeated  the 
title  of  Miss  Marnell.  But  supposing  that  is  not  the  true 
view  of  the  case,  then  *  there  is  another,  which  is  clearly  *  235 
the  only  other  view  that  can  be  taken  of  it,  namely,  that  it 
is  to  be  treated  according  to  the  view  which  Miss  Marnell  herself 
never  could  be  heard  by  any  statement  of  hers  to  deny,  as  a  posi- 
tive conveyance  for  10,000  rupees,  and  that  the  sum  of  1200 
rupees,  with  interest  upon  that  sum,  was  actually  paid  or  allowed 
in  consideration  of  the  10,000,  leaving  the  difference  as  the  bal- 
ance. Then  the  law  is  perfectly  clear  that  Mr.  Money  had  a  lien 
upon  that  estate  as  against  Miss  Marnell  for  the  sum  of  7000  or 
8000  rupees,  and  that  was  a  debt  which  he  might  at  any  time  have 
enforced  against  the  estate,  whenever  he  thought  proper  to  do  so. 

Under  those  circumstances,  there  is  abundant  proof  of  kindness, 
which  I  dare  say  was  very  well  returned  by  very  substantial  friend- 
ship and  very  kind  acts,  on  the  part  of  Mr.  Money  towards  Miss 
Marnell  and  her  brother,  during  their  residence  in  India.  The 
brother,  Richard  Marnell,  dies,  and  the  parties  come  back  at  differ- 
ent periods  to  this  country.  The  friendship  appears  to  have  been 
renewed  after  their  return  to  this  country ;  and  Charles  Marnell 
having  money,  the  transaction  giving  rise  to  this  bond  takes  place. 

The  transaction  in  which  William  Money  became  involved 
whilst  his  father  was  in  Spain  was  a  highly  improper  one  on  the 
part  of  Charles  Marnell,  who  took  a  bond  payable  in  two  months 
from  this  youth,  a  lieutenant  in  a  marching  regiment,  without  a 
shilling  beyond  his  pay,  and  also  a  warrant  of  attorney,  upon 
which  judgment  was  entered  up.    George  Money  was  desirous  to 
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compromise  the  claim,  and  offered  to  pay  400/.,  and  was  pressed 

to  do  so  by  his  son,  but  this  offer  was  rejected.    During  Charles 

MarnelFs  life,  Louisa  expressed  herself  in  strong  terms  against  the 

transaction,  and  she  said  to  George  Money,  at  Charles  Mar- 

*  236    nell's  bedside,  just  before  his  death,  that  if  *  Charles  had 

left  her  his  property,  William  should  never  pay  one  farthing 
of  that  bond ;  it  was  a  most  unjust  transaction  on  the  part  of 
Charles.  The  next  day,  29th  January,  1843,  Charles  Mamell 
died,  and  Louisa  was  his  legatee ;  and  on  the  night  of  his  death, 
after  referring  to  the  above  conversation  at  his  death-bed,  she  went 
with  her  servant  to  the  room  where  the  body  was  lying  to  search 
for  the  bond.  She  wrote  a  letter  to  William,  desiring  his  presence 
at  the  funeral,  and  told  her  servant  that  she  had  set  Willy's  heart 
at  rest  about  the  bond ;  and  when  he  arrived,  she  told  him  that 
she  had  found  the  bond  (she  had  a  copy  of  it),  and  he  was  safe, 
and  he  kissed  and  thanked  her.  About  this  time  she  declared  to 
those  about  her  that  she  had  abandoned  the  debt,  and  that  Wil- 
liam should  never  pay  a  farthing.  A  few  days  after  Charles 
Marneirs  death  she  applied  to  Manning,  her  attorney,  to  give  her 
up  the  bond,  as  she  wished  to  give  it  up  to  the  "  dear  boy,"  as  she 
had  abandoned  the  debt.  Manning  evaded  the  request  by  saying 
that  something  might  be  got  from  Hooper,  the  co-obligor.  Six 
months  afterwards  she  renewed  her  application  on  the  same 
grounds,  but  was  again  put  off  by  Manning.  She  still  declared 
that  she  had  abandoned  the  debt.  A  few  days  after  her  first  interview 
she  proved  her  brother's  will,  but  wholly  omitted  the  bond  from 
her  account  of  assets,  and  when,  as  late  as  August,  1845,  she 
made  an  affidavit  on  payment  of  increased  duty,  she  did  not  supply 
the  omission.  Her  acts  and  declarations  were  consistent  up  to 
this  period. 

On  the  9th  March,  1843,  Manning  and  Dalston  wrote  to  George 

Money  that  the  terms  proposed  in  Charles  Marnell's  lifetime  would 

be  accepted  by  Miss  Marnell,  and  claiming  the  400Z.  from  him. 

George  Money,  on  the  next  day,  wrote  an  answer  that  his  offer  had 

been  rejected,  and  he  declined  to  renew  it.    This  has  been 

*  237    much  relied  *  upon  as  evidence  that  the  debt  was  not 

abandoned ;  but  the  application  was  to  the  father,  who  was 
not  bound,  and  not  to  the  son,  who  was.  There  is  a  letter  of  the 
son  to  Miss  Mamell,  on  the  11th  of  March,  in  which  he  tells  her 
what  had  passed  between  him  and  his  father  about  the  attorney's 
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letter,  as  a  matter  in  which  he  had  no  concern,  and  in  which  he 
thanks  her  for  a  post-office  order  (so  that  she  was  sending  him 
some  pocket  money),  and  he  signs  himself, "  Your  loving  boy, 
Willy."  She  had  repeatedly  declared  that  she  had  adopted  him. 
It  is  distinctly  proved  that  the  application  by  the  attorney  was 
made  without  her  knowledge,  and  that  she  disapproved  of  it, 
although  upon  one  occasion  she  said  it  was  ungenerous  in  George 
Money  not  to  renew  his  offer,  but  that  he  well  knew  that  the  bond 
would  never  be  enforced  against  bis  son.  Upon  two  occasions  she 
burned  some  papers,  and  said  that  it  was  the  bond ;  no  doubt  upon 
one  occasion  she  burned  the  copy  in  her  possession.  She  told 
Dalston,  in  reply  to  a  question,  what  she  intended  to  do  about  the 
bond,  that  the  debt  was  abandoned  altogether.  All  this  time  Wil- 
liam intended,  when  of  ability,  to  pay  Miss  Marnell  3002.,  which 
he  considered  his  full  share  of  the  original  liability,  but  which  she 
said  she  never  would  receive. 

At  length  in  1844,  William  entered  into  an  engagement  to 
marry,  which  he  communicated  to  her  by  a  letter,  signed,  as  usual, 
"  Your  loving  boy,  Willy."  She  stated  to  her  maid,  to  whom  she 
bad  often  spoken  on  the  subject,  as  she  constantly  did  to  her  other 
servants,  that  she  had  forgiven  William  his  debt,  and  that  he  was 
about  to  be  married  to  a  rich  lady.  She  had,  previously  to  the 
marriage,  conversations  with  George  Money  and  with  his  wife,  and 
also  with  G.  Henry  Money,  a  brother  of  the  plaintiff,  and  all 
prove  her  declarations  of  abandonment  of  the  debt.  Some  of  the 
expressions  have  been  much  commented  upon,  but  they 
*  are  consistent  with  her  previous  declarations,  and  no  step  *  238 
had  been  taken  to  follow  up  the  demand  by  the  attornies,  on 
George  Money,  in  1843.  These  declarations  were  communicated 
to  Lady  Poore,  and  she  swears  that  William  did  marry  on  the  faith 
of  the  abandonment  of  the  debt,  and  that  it  was  upon  the  faith  of 
that  abandonment  she  consented  to  the  first  life  interest  in  the 
property  of  her  daughter  being  settled  upon  William ;  and  she 
would  not  have  permitted  such  settlement  to  be  executed  if  she 
had  not  •  confided  in  such  abandonment.  It  appears  that  Lady 
Poore  released  her  own  life  interest  in  part  of  the  settled  funds. 
After  the  marriage,  Louisa  Marnell  lived  near  to  the  young  people, 
and  continued  to  state  to  several  witnesses  that  she  had  abandoned 
the  debt. 

We  shall  presently  see  what  the  legal  effect  is ;  but,  as  a  matter 
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of  fact,  I  state  to  your  Lordships,  without  the  possibility  of  any 
man  disputing  it,  that  the  marriage  took  place,  and  that  the  young 
lady's  property  was  settled  upon  this  gentleman  for  his  life  upon 
the  faith  of  the  representations  which  were  made  by  Louisa  Mar- 
nell,  that  she  never  would  call  for  that  bond.  What  was  the  con- 
sequence, if  she,  Miss  Marnell,  reserved  the  right  to  exercise  the 
power  to  call  for  the  money,  and  did  exercise  it  ?  Why,  that  Miss 
Marnell  would  find  the  property  of  this  young  lady  ready  to  be 
taken  in  execution,  as  well  as  the  person  of  this  young  man, 
which  was  taken  in  execution  (after  all  her  pretended  affection, 
throwing  him  into  jail)  ;  she  would  find  this  young  lady's  prop- 
erty ready  at  her  hands  to  pay  her  the  debt  which  she  had  so  often 
declared  she  had  abandoned ;  which  property,  if  she  had  not  so 
declared,  would  never  have  been  subject  to  be  taken  in  execution 
for  that  debt.  For  of  course  Lady  Poore  would  have  taken  care 
not  to  give  the  young  man  a  life  interest  in  it,  and  the  prop- 
*  239  erty  would  have  been  secured  without  the  power  of  *  anti- 
cipation for  the  separate  use  of  the  young  lady  herself, 
which  would  not  have  left  Miss  Marnell  the  opportunity  of  destroy- 
ing the  settlement,  and  depriving  these  young  people  of  the  only 
fund  they  had  to  subsist  upon,  namely,  the  property  of  the  wife. 
After  all  her  representations,  declarations,  and  protestations  over 
the  death-bed  of  her  brother,  to  those  who  came  in  contact  with 
her,  that  she  had  abandoned  the  bond,  she  suddenly,  upon  the  fact 
of  herself  having  married,  called  upon  the  plaintiff  to  pay  it. 
Your  Lordships  see  she  does  marry  at  rather  an  advanced  period 
of  life,  and  then  she  carries  this  bond  as  a  marriage  portion  to  her 
husband,  and  her  husband  prosecutes  the  claim  upon  this  bond, 
which  was  a  debt  relinquished,  and  gone,  and  abandoned,  and,  in 
fact,  in  the  view  of  a  Court  of  equity,  as  I  apprehend,  beyond  all 
power  of  dispute,  given  up. 

If  these  facts  are  established,  I  consider  that  they  raise  an  equity 
which  is  not  to  be  resisted,  according  to  the  rules  of  equity,  as  I 

'  understand  them. 

Let  us  now  see  what  took  place  with  regard  to  the  Midnapore 
property.  [His  Lordship  went  fully  through  the  evidence.]  It 
is  perfectly  clear  as  any  thing  ever  was,  that  if  he  had  settled  that 
property  on  his  son,  one  of  two  results  would  have  followed,  that 
is,  that  he  either  would  have  been  able  to  set  aside  the  conveyance 

'  of  the  Midnapore  property,  or  he  would  have  been  entitled  to  come 
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against  that  estate  for  the  7000  or  8000  rupees,  the  remainder  of 
the  debt,  with  interest ;  so  that  there  was  a  real  tangible  interest 
in  the  father  which  remained  in  him,  and  which  he  could  deal 
with,  had  she  not  relinquished  the  bond,  and  said :  "  Do  not  let 
there  be  any  trouble  of  this  sort ;  I  do  not  mean  to  enforce  it." 
He  says,  that  they  came  to  an  agreement  upon  the  matter.  It  is 
now  argued  that  that,  if  any  thing,  was  a  contract ;  but  I  will  not 
so  treat  it,  and  I  am  not  arguing  that  your  Lordships  are 
*  driven  to  treat  it  as  a  contract  in  the  proper  sense  of  the  *  240 
word.  It  is,  however,  a  representation  by  one  party  of  an 
intention  to  do  an  act  which  he  refrains  from  doing  in  considera- 
tion of  another  party  giving  up  a  right  to  something  else,  and 
refraining  from  doing  another  act ;  and  I  will  show  your  Lord- 
ships that  that  is  perfectly  good  in  law,  and  can  be  enforced  with- 
out any  legal  contract  at  all. 

Observe,  that  I  use  that  only  as  a  part  of  the  res  gestce,  I  have 
shown  to  your  Lordships,  that  the  father  had  the  actual  power  in 
his  hands  over  Midnapore,  either  to  the  whole  extent  of  the  estate, 
or  unquestionably  to  the  extent  of  the  lien  upon  it,  for  the  7000 
or  8000  rupees,  and  the  interest ;  so  that  he  had  something  to 
^ve  up,  independent  of  affection  and  kindness,  in  consideration 
for  the  something  which  she  had  to  give  up.  He  says :  ^^  I  will 
not  enforce  the  right  against  you,  which  I  know  I  have,  if  you  will 
not  enforce  your  right  against  niy  son."  That  is  a  representation 
which  your  Lordships  will  presently  see  the  effect  of  in  point  of 
law ;  but  it  is  a  representation  that  does  not  depend  upon  con- 
tract ;  it  is  not  buying  and  selling,  but  dealing  in  representation 
between  parties,  a  part  of  the  reB  gestcB  of  the  case  up  to  the  time 
of  the  marriage.  I  need  not  say  that  if  you  believe  that  fact,  if 
you  believe  that  there  was  such  a  representation,  and  that  the 
father  said,  '^  If  you  will  not  come  against  my  son  for  this  debt,  I 
will  not  impugn  your  title  to  the  Midnapore  property,"  no  lawyer 
would  deny  that  it  would  clearly  be  a  perfectly  valid  transaction 
binding  in  a  Court  of  equity,  and  which  might  be  enforced  in  a 
Ck>urt  of  equity,  if  not  of  law. 

But  then  it  is  said  that  this  is  not  legally  proved,  because  we 
have  only  one  witness  asserting  it,  and  it  is  denied  in  the  answer. 
Upon  that,  I  beg  leave  to  say,  that  I  come  to  a  different  conclusion. 
The  rule  is,  no  doubt,  perfectly  clear,  that  you  cannot 
receive  the  evidence  of  a  single  *  witness  against  the  answer    *  241 
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of  the  defendant ;  and  here,  no  doubt,  we  have  the  very  clear 
and  distinct  evidence  of  Mr.  George  Money  met  by  the  solemn 
denial  of  Mrs.  Jorden  on  her  oath  in  the  answer.  So  far  the  case 
seems  to  fall  within  the  rule.  But  then  the  rule  holds  good  only 
where  there  are  no  circumstances  which  go  to  corroborate  the 
witness  as  against  the  answer ;  if  there  are  any,  the  evidence  of 
the  witness  does  bear  a  weight  which  the  answer  does  not,  and 
you  are  entitled  to  use  the  evidence  against  the  answer. 

Are  there  any  such  circumstances  here  ?  In  the  first  place,  was 
or  was  not  the  father  in  a  situation  in  which  he  could  validly  con- 
vey, if  he  had  pleased,  a  portion,  if  not  the  whole,  of  the  Midnapore 
property  to  his  son  ?  Is  that  the  fact  or  not  ?  Is  it  the  law  or  not  ? 
I  have  already  told  your  Lordships  that  I  believe  it  is,  and  I  be- 
lieve that  my  noble  and  learned  friends  do  not  dispute  that  he  had 
the  right  either  to  the  whole  extent  of  the  10,000  rupees,  or  a  very 
large  portion  of  that  sum.  Supposing,  therefore,  that  he  had  that 
right,  and  that  he  never  exercised  it,  and  that  he  was  most  anxious 
to  have  the  marriage  of  his  son  effected,  and  that  it  was  necessary 
to  the  perfection  of  the  marriage  settlement  that  he  should  be  dis- 
charged from  the  debt  under  the  bond ;  and  that  this  lady,  to  whom 
he  had  shown  so  much  kindness,  had  always  declared  that  she  had 
abandoned  the  debt ;  I  ask  your  Lordships,  whether  those  are  not 
circumstances  in  the  evidence  to  which  you  are  bound  to  look, 
which  do  weigh  (they  weigh  in 'my  mind  with  the  strongest  pos- 
sible force)  against  the  answer  of  this  lady,  and  which,  therefore, 
give  to  the  evidence  of  the  single  witness,  corroborated  as  it  is  by 
all  these  circumstances,  a  strength  that  does  enable  you,  and  ought 
to  enable  you,  to  come  to  a  decision,  that  this  fact  is  proved  as 
against  the  answer  7 

But,  independently  of  that,  there  is  a  very  great  difficulty 
*  242  *  connected  with  the  answer  in  other  respects.  I  should  be 
exceedingly  sorry  to  say  a  word  which  could  reflect  upon 
this  lady,  who  may  have  been  very  much  misled  in  what  she  did. 
She  is  an  excitable  person ;  all  afiection  at  one  time,  and  all  desire 
to  have  the  money  at  another  time;  but  I  desire  not  to  reflect 
upon  her  testimony.  Her  answer  has  been  drawn  up  by  the  at- 
torney from  instructions,  but  no  one  can  read  this  evidence  and 
this  answer,  as  I  have  done,  or  take  the  same  pains  with  it  that  I 
have  taken,  without  arriving  at  the  conviction,  that  the  answer  is 
not  an  answer  to  the  facts,  according  to  those  facts  as  they  existed. 
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My  noble  aud  learned  friend  has  relied  upon  her  answer  as  to 
Midnapore  as  a  test  of  her  veracity,  but  the  truth  is,  that  with  re- 
spect to  Midnapore,  there  was  no  dispute  about  it ;  but  I  do  not 
consider  it  at  all  a  just  test  of  her  accuracy  to  take  her  answer  as 
to  Midnapore,  for  this  reason :  I  do  not  find  it  anywhere  stated  in 
the  answer,  that  she  had  paid  any  portion  of  the  purchase  money 
of  10,000  rupees.  She  evades  making  such  a  statement  in  every 
sentence.  She  says  it  is  expressed  to  be  paid,  but  she  takes  care 
never  to  pledge  her  oath  to  the  question,  whether  it  was  paid  or 
not.  We  know  it  was  not  paid.  Why  did  not  she  say  what  the 
real  fact  was  ?  She  knew  that  she  had  never  paid  a  shilling,  and 
yet  in  page  after  page,  just  as  you  come  to  the  point  where  you 
expect  her  to  tell  you  whether  it  was  paid  or  not,  she  takes  care 
to  evade  it.  Then,  my  Lords,  if  her  evidence  is  to  go  upon  her 
answer,  I  contrast  it,  as  Mr.  Roundell  Palmer  did  with  great  force, 
with  the  evidence  of  the  other  witnesses  upon  tlie  different  facts ; 
and  I  am  compelled  to  say  that  a  state  of  circumstances  is  proved 
by  a  crowd  of  witnesses,  being  witnesses  of  truth,  which,  beyond 
all  doubt,  is  utterly  inconsistent  with  the  answer.  But  then,  if 
the  answer  is  to  stand  as  against  a  particular  witness,  or  a 
particular  fact,  which  is  *  one  out  of  twenty,  what  is  to  pre-  *  248 
vent  me  from  trying  the  worth  of  the  answer  as  regards 
nineteen  other  questions  ?  I  have  a  right  to  apply  that  test.  Sup- 
pose that  this  question  was  now  being  tried  at  law  ;  suppose  thai 
under  the  new  Law  of  Evidence,  framed  with  great  care  by  my 
noble  and  learned  friend,  the  parties  themselves  were  examined,  if 
in  nineteen  out  of  twenty  questions  she  had  denied  a  number  of 
facts,  every  one  of  which  had  been  proved  by  witnesses  to  your 
satisfaction,  what  credit  would  you  give  to  her  answer  to  the 
twentieth  question,  when  a  disinterested  witness  came  forward  and 
swore  like  the  rest  to  something  contrary  to  what  she  had  said  ? 
I  place,  therefore,  great  reliance  in  this  case  on  this  circumstance, 
that  her  general  testimony  in  her  answer  is  directly  at  variance,  as 
I  can  show  it  to  be,  with  the  facts,  as  clearly  proved  in  the  case. 
Indeed,  this  has  already  been  done,  and  it  would  be  wasting  your 
Lordships'  time  to  go  through  it  again.  I  could  show  again,  if  it 
were  necessary,  that  her  testimony  is  not  a  true  and  correct  state- 
ment of  the  facts,  but  that  it  is  contradicted  by  a  great  many  wit^ 
nesses  in  this  case.  Therefore  without  any  contest  as  to  the 
evidence,  we  may  assume  that  there  was  an  undertaking  by  the 
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one  party  not  to  pursue  the  right  as  against  Midnapore,  which 
was  met  by  an  undertaking  by  the  other  not  to  pursue  the  right 
upon  the  bond.  That  is  a  very  important  circumstance,  but  it  is 
not  a  necessary  circumstance,  for  the  marriage  of  William  was  it- 
self a  sufficient  consideration.  If,  without  having  a  shilling  of 
interest  in  Midnapore,  if  Midnapore  had  never  existed,  she  had 
said,  previous  to  the  marriage,  intending  the  parties  to  believe  her, 
and  to  act  upon  that  belief,  "  I  will  never  enforce  this  bond," 
I  apprehend  the  law  to  be  that  she  never  could  enforce  it  after- 
wards. 

As  soon  as  her  own  marriage  had  taken  place,  she  and 
*  244  *  her  husband  set  about  endeavouring  to  enforce  the  bond. 
Now  there  is  some  evidence  to  which  I  must  call  your 
Lordships'  attention,  as  very  great  stress  is  laid  upon  it,  a  stress  I 
cannot  persuade  myself  it  is  entitled  to.  It  is  the  evidence  of  Mr. 
Dalston,  the  attorney,  which  has  been  already  referred  to.  It  arose 
in  this  way,  that  they  (Mr.  Dalston  and  Mrs.  Jorden),  meaning,  as 
I  understand,  to  revive  the  judgment,  they  were  anxious  to  see 
whether  William  Money  would  allow  it  to  be  revived,  and  he  pro- 
posed to  have  a  meeting,  and  Mr.  Dalston  met  William  Money  at 
his  chambers,  where  a  statement  was  made  to  him.  Mr.  Dalston 
tells  you  that  he  knew  nothing  of  the  facts  stated  by  Mr.  Money. 
He  knew  nothing  of  the  facts !  Why,  he  had  travelled  through 
the  case  from  the  beginning  to  the  end.  He  was  the  attorney  who 
witnessed  the  bond  ;  he  was  the  attorney  who  was  to  manage  the 
delicate  transaction,  or  rather  the  indelicate  transaction,  with  re- 
gard to  Mr.  Hooper ;  he  was  so  according  to  the  paper.  I  should 
be  very  sorry  to  misrepresent  him.  The  words  of  the  paper  are, 
"  If  Hooper  refuses  to  give  a  new  security,  Marnell  will  follow 
Dalston's  judgment  as  to  whether  it  will  be  more  advisable  at  that 
time  to  destroy  Hooper's  certificate,  by  the  documents  proving  his 
gambling,  or  to  wait  till  the  death  of  his  father  before  pressing 
him."  I  do  not  say  at  all  that  that  fixes  Mr.  Dalston ;  I  am  only 
saying  that  the  parties  were  looking  to  him  throughout,  and  it 
shows  that  they  considered  that  he  would  give  them  advice  whether 
they  were  to  take  the  course  so  improperly  suggested  in  that  paper ; 
but  what  I  do  say  is  this,  that  Mr.  Dalston,  from  the  beginning  to 
the  end  of  this  transaction,  was  the  attorney  ;  that  he  cannot  sepa- 
rate himself  from  Mr.  Manning ;  that  the  application  on  the  former 
occasion  when  George  Money  refused  to  pay,  and  stated  the  reason 
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why  he  refused  to  pay,  was  signed  ^^  Manning  &  Dalston," 
*  and  therefore,  if  there  could  be  any  ground  for  the  one  *  245 
separating  himself  from  the  other,  they  did  not  separate 
themselves,  for  those  letters  were  written  in  the  name  of  the  firm. 
And  I  say  that  when  it  is  proved  by  all,  beyond  the  power  of  dis- 
pute, that  Louisa  Marnell  went  to  Manning  &  Dalston,  and  saw 
Manning  on  two  different  occasions,  separated  from  each  other  by 
the  distance  of  six  months'  time,  and  demanded  from  him,  as  far 
as  she  could,  the  bond  which  he  ought  to  have  delivered  up  to  her, 
and  which,  if  he  had  delivered  up  as  he  ought  to  have  done,  and 
was  bound  to  do,  it  would  have  been  destroyed,  and  there  would 
hare  been  no  litigation  in  this  case ;  and  when  he  advised  her  to 
put  it  off,  saying,  "  We  may  yet  recover  something  from  Hooper"  ; 
and  when,  by  and  by,  he  writes  the  letter  to  which  I  have  referred, 
which  was  written  without  her  concurrence,  which  is  not  attempted 
to  be  proved  to  have  been  by  her  direction,  and  which  she  dis- 
claimed to  the  witnesses  (although  at  one  time  she  said  it  was  a 
shabby  thing  of  George  Money,  the  father,  not  to  pay  her  the 
4002.),  I  say  that  the  whole  of  this  proves  that  Mr.  Dalston,  in 
point  of  law,  must  be  considered  as  knowing  every  thing  which  had 
taken  place  in  regard  to  this  bond,  from  the  time  that  he  signed  it 
as  a  witness,  down  to  the  moment  when  the  conversation  took  place 
at  the  chambers  with  William  Money,  as  soon  as  this  lady  was 
married,  two  or  three  years  afterwards. 

Not  meaning  to  make  any  imputation  at  all  upon  Mr.  Dalston, 
his  evidence  is  open  to  this  very  just  observation,  that  when  an 
attorney  goes  to  an  adverse  party  with  a  view  to  a  compromise,  or 
to  an  action,  you  must  always  look  with  very  great  care  at  his 
evidence  of  what  then  occurred.  There  must  be  such  a  dispo- 
sition in  an  attorney  who  has  brought  an  action,  to  maintain  it, 
that  it  is  always  very  desirable  that  the  attorney  should  abstain  as 
much  as  possible  from  talking  to  a  person  when  he  means 
afterwards  *to  swear  to  the  conversation,  and  upon  that  *246 
conversation  to  found  a  right  which  otherwise  might  not  be 
found  to  exist. 

With  these  observations  as  to  the  weight  of  the  evidence,  I  will 
state  what  he  says.     [His  Lordship  stated  the  evidence.] 

I  confess  that  this  evidence  certainly  very  much  astonishes  me ; 
it  only  shows  how  frail  the  memory  of  man  is.  Mr.  Dalston  says 
that  is  the  first  time  that  he  ever  heard  of  these  circumstances. 
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Why,  of  course  he  knew  all  about  the  partnership  transaction,  as 
it  was  called.  I  say  that  he  knew  it,  for  this  reason,  that  in  point 
of  fact  he  was  a  witness  to  that  bond ;  he  prepared  it,  and  the 
bond  was  in  lieu  of  the  money  which  had  been  embarked  in  that 
speculation.  And  it  is  too  much  to  ask  your  Lordships  to  believe 
that  he  could  have  prepared  that  bond  for  the  young  man,  de- 
scribing himself,  too,  as  the  attesting  party,  the  young  man  being 
a  lieutenant  in  a  marching  regiment,  and  having  not  a  farthing, 
except  his  pay,  without  inquiring  why  the  money  was*  demanded, 
why  a  bond  was  obtained  from  him  and  this  Mr.  Hooper,  and  a 
judgment  from  him  alone ;  so  young  a  man  as  this,  just  then 
about  to  embark  in  the  Indian  service.  The  solicitor  must  have 
asked,  What  are  the  circumstances  ?  What  money  has  been  pass- 
ing ?  All  must  have  been  told  to  the  solicitor ;  he  was  the  person 
who  prepared  the  bond,  the  partner  of  Manning,  and  consulted 
him  on  several  occasions.  When  Mr.  Manning  refused  to  deliver 
the  bond  to  this  lady  in  order  that  she  might  give  it  up  to  this 
young  man,  refused  twice  and  evaded  it  afterwards,  and  then 
wrote  a  letter  without  her  concurrence  and  direction  in  order  to 
obtain  the  4002.  from  the  father,  —  an  attempt  which  did  not  suc- 
ceed,—  can  you  believe  that  that  must  not  have  been  communi- 
cated to  Mr.  Dalston  ?  And  even  if  it  had  not  been  communicated 
to  Mr.  Dalston,  the  letters  coming  from  ^^  Manning  and  Dalston  " 

were  in  law  binding  on  them  as  a  partnership  firm,  and 
*  247    neither  of  them  can  withdraw  from  *  being  fixed  with  the 

knowledge  of  that  which  was  known  either  to  the  one  or  to 
the  other.  Well,  then,  I  say  I  do  not  mean  to  press  upon  this 
gentleman  the  imputation  that  his  veracity  is  to  be  impeached.  I 
have  no  doubt  that  he  meant  to  speak  the  truth,  but  he  has  for- 
gotten all  about  it.  But  if  his  partner,  Mr.  Manning,  had  been 
examined,  or  if  he  had  gone  to  the  meeting,  he  would  have  been 
perfectly  acquainted  with  the  matter,  and  therefore  if  Dalston  had 
inquired  of  his  partner  before  he  went  to  this  meeting,  he  himself 
would  have  known  all  that  he  was  bound  to  know. 

But  that  conversation,  which  appears  to  me  to  be  perfectly  con- 
sistent with  the  case  of  the  plaintiff,  is  thought  to  bear  against 
him.  It  is  said,  that  if  it  had  been  supposed  that  there  had  been 
an  agreement  with  Mr.  George  Money,  the  answer  of  the  young 
man  would  have  been,  "  Why,  you  have  already  given  it  up."  I 
think  his  answer  was  a  true  one ;  but  I  think  it  shows  to  your 

[188] 


JORDEN  V.  MONEY.  *247. 

Lordships  that  Midnapore  was  only  one  of  the  circumstances  to 
occasion  the  abandonment  of  the  bond  ;  that  she  gave  it  up  inde- 
pendently of  Midnapore ;  but  she  did  more  than  that ;  she  gave 
it  up  for  the  consideration  of  Midnapore,  though  she  had  given  it 
up  before  Midnapore  was  mentioned.  The  whole  result  of  this 
evidence  is  not  to  be  arrived  at  simply  by  weighing  syllable  by 
syllable  and  looking  at  sentences  ;  but  let  anybody,  after  looking 
at  all  the  evidence  to  which  I  have  called  your  attention,  just  say, 
as  a  jury,  aye  or  no,  was  there  a  clear  explicit  abandonment  by 
tliis  lady  of  this  bond  of  1200Z.  ?  If  that  question  was  submitted 
to  a  jury,  I  am  myself  confident  that  the  result  would  be,  that  any 
jury  to  whom  this  question  was  put  would  deliver  a  verdict  in 
favour  of  the  plaintiff. 

Having  so  far  drawn  your  Lordships'  attention  to  the 
*  facts  of  the  case,  I  ask  what  is  the  effect  of  all  this  ?  I  *  248 
think  I  have  shown  your  Lordships,  from  the  evidence  and 
from  the  facts,  that  the  debt  was  abandoned,  as  far  as  it  could  be 
abandoned,  both  from  affection  and  from  the  circumstances  con- 
nected with  the  two  families,  for  a  valid  consideration,  namely,  the 
intended  marriage ;  and  for  a  further  valuable  consideration  (if 
that  were  necessary),  namely,  the  abandonment  of,  or  the  non- 
execution  of,  the  right  to  defeat  the  gift  of  the  Midnapore  property. 
Then,  what  is  the  effect  of  that  in  point  of  law  ?  As  I  under- 
stand the  way  in  which  it  is  put  by  my  noble  and  learned  friend 
on  the  Woolsack,  it  is  this,  and  I  am  trying  to  see  whether  my 
view  of  it  can  be  considered  as  in  any  way  an  answer  to  it.  My 
noble  and  learned  friend  has  made  use  of  a  form  of  expression 
that  the  whole  question  here  turns  on  this,  that  in  point  of  law, 
in  order  to  avail  yourself  of  any  statement  in  a  case  like  the  pres- 
ent, it  must  be  a  misrepresentation  of  the  facts,  and  not  a  declara- 
tion of  what  you  intend  to  do  or  intend  to  omit  to  do.  It  is  my 
misfortune  not  to  agree  in  that  view  of  the  matter.  I  do  not  con- 
sider that  that  can  be  the  case.  I  think  it  is  utterly  immaterial 
whether  it  is  a  misrepresentation  of  fact,  as  it  actually  existed,  or 
a  misrepresentation  of  an  intention  to  do,  or  to  abstain  from  doing, 
an  act  which  would  lead  to  the  damage  of  the  party  whom  you 
thereby  induce  to  deal  in  marriage  or  in  purchase,  or  in  any  thing 
of  that  sort,  upon  the  faith  of  that  representation.  It  is  admitted 
that  if  she  had  said,  ^'  I  have  cancelled  the  bond,  or  have  destroyed 
it,  or  burnt  it,"  and  she  had  not  done  so,  then  the  plaintiff  must 
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'  necessarily  have  succeeded  in  a  Court  of  equity  ;  but  it  is  said 
that  if  she  states,  ^'  I  have  got  the  bond,  but  you  may  safely  rely 
upon  it  that  I  never  intend  to  use  it,"  that  is  not  a  misrepresenta- 
tion of  a  fact,  but  only  the  declaration  of  an  intention. 

*  249        *  What  is  the  principle  upon  which  the  cases  have  pro- 

ceeded ?  The  principle  is  simply  this,  that  you  shall  not 
be  allowed,  either  in  a  Court  of  equity  or  in  a  Court  of  law,  to 
misrepresent  the  state  of  circumstances  in  which  property  exists, 
so  as  to  deceive  parties  and  induce  them  to  rely  upon  your  state- 
ment, and  to  deal  with  matters  of  the  utmost  importance ;  for 
example,  as  in  this  case,  With  a  marriage  settlement,  or  in  the 
purchase  of  property,  which  is  a  very  common  case.  If,  therefore, 
I  either  say  that  I  have  abandoned  a  security,  or  that  I  never  will 
enforce  that  security,  and  a  third  party  is  induced  to  enter  into 
marriage  upon  the  faith  of  that  statement,  although  it  may  have 
been  unwise  (as  in  this  case  it  was)  that  the  party  did  not  insist 
upon  a  release  in  order  to  make  the  thing  quite  regular  and 
right,  yet  surely  it  is  not  meant  to  be  argued,  —  it  is  not, 
I  think,  arguable, — that  that  man  can  afterwards  enforce  that 
right  after  an  act  has  been  done  upon  the  faith  of  that  declara- 
tion ;  an  act  which  cannot  be  undone  as  to  the  party  whom  he 
has  induced  so  to  act.  The  whole  current  of  authorities  is  the 
other  way. 

Take  it  even  on  the  Midnapore  property,  and  let  us  see  how  it 
stands.  George  Money  says  :  ^'  You  have  got  a  bond  against  my 
son ;  it  may  at  this  moment  not  be  binding,  but  he  is  about  to  be 
married  ;  now  therefore  come  to  a  determination,  for  the  settle- 
ment will  depend  upon  your  determination.  I  have  a  right  to 
affect  your  title,  or  to  load  your  title  to  Midnapore  with  a  heavy 
liability,  and  I  can  do  that  in  favour  of  my  son.  I  will  not  en- 
force my  right  if  you  choose  not  to  enforce  yours ;  that  is  agreed 
to,  and  that  is  a  mutual  promise."  Can  either  party  retire  from 
that  promise  ? 

Now,  take  the  case  which  was  decided  a  century  and  a  half 
ago,  and  has  been  several  times  decided  since,  and  is  not 

*  250    disputed  in  law,  namely,  where  a  man  makes  his  *  will  and 

gives  to  a  devisee  all  his  property ;  he  then  tells  the  de- 
visee that  he  is  about  to  alter  his  will  because  he  wants  to  give 
legacies  to  other  persons,  and  the  devisee  says  to  him  (there  being 
nothing  in  writing),  "  If  you  will  abstain  from  revoking  your 
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will,  I  promise  you  that  the  legacies  shall  be  paid  "  ;  and  the  man 
abstains  from  revoking  his  will.  It  is  perfectly  settled  law,  that 
in  such  a  case  the  devisee  having  made  the  promise  is  bound  by  it. 
Yet  that  is  not  a  misrepresentation  of  a  fact ;  it  is  a  declaration 
of  an  intention  and  a  promise  to  do  a  thing  in  consequence  of 
which  a  threat  is  not  acted  on,  and  a  Court  of  equity  has  over  and 
over  again  enforced  the  right  thereby  created,  and  nobody  disputes 
the  authority  to  enforce  it.  Now,  how  is  that  distinguishable 
from  this  case  ?  Mr.  Money  says,  "  If  you  will  not  enforce  that 
bond,  I  will  not  enforce  my  right ;  I  will  not,  if  you  will  not ;  if 
you  will,  I  will."  In  the  other  case,  the  testator  says,  "  If  you 
will  pay  the  legacies  which  I  wish  to  give,  there  is  no  need  of  a 
codicil."  In  either  case  it  rests  on  a  mere  promise.  The  Statute 
of  Frauds,  about  which  something  has  been  said,  does  not  operate 
as  any  bar  to  the  enforcement  of  the  right  by  those  who  would 
have  been  legatees  of  a  testator  against  the  man  who  became 
devisee  under  the  circumstances  I  have  stated ;  and  as  a  law- 
yer I  am  at  a  loss  to  distinguish  that  case  from  this  in  point  of 
principle. 

As  regards  the  authorities  upon  this  subject,  the  question  is, 
whether  I  can  find  a  case  with  the  facts  just  the  same  as  those  of 
this  case  ?  My  noble  and  learned  friend  said,  that  the  cases 
which  he  referred  to  were  cases  where  there  was  a  misrepresenta- 
tion of  a  fact,  and  that  therefore  they  do  not  form  a  precedent 
for  this  case.  But  the  question  is,  what  is  the  principle  involved 
in  these  cases  ?  Certainly  I  should  recommend  your  Lordships 
to  consider  that  principle  as  extending  to  this  case.  Let 
us  hear  how  the  principle  *  is  put  in  the  case  of  Mantefiori  *  251 
V.  Montefiari;^  Lord  Mansfield  there  lays  down  the  prin- 
ciple thus :  ^'  The  law  is,  that  where  upon  proposals  of  marriage 
third  persons  represent  any  thing  material  in  a  light  different  from 
the  truth,  even  though  it  be  by  collusion  with  the  husband,  they 
shall  be  bound  to  make  good  the  thing  in  the  manner  in  which 
they  represented  it.  It  shall  be  as  represented  to  be."  And  the 
other  Judges  concurred.  Now  it  may  be  said,  again,  that  that 
is  representing  something  in  a  light  different  from  the  truth.  Is 
it  not  different  from  the  truth  to  represent  that  you  have  aban- 
doned a  thing ;  that  you  never  will  attempt  to  enforce  it ;  and 
then  subsequently  to  come  forward  and  say  you  have  not  aban- 

»  1  W.  BL  W8. 
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doned  it,  and  never  did ;  and  that  you  are  going  to  enforce  the 
right,  even  to  the  extreme  of  throwing  into  jail  the  man  who  is 
so  much  the  object  of  your  affection  ?  I  can  no  doubt  distinguish, 
in  point  of  fact,  the  one  case  from  the  other,  but  not  in  point  of 
principle.  The  principle  is  the  same  in  both.  She  is  asked,  "  Have 
you  abandoned  it  ?  "  (an  abandonment  is  perfectly  good  as  a  con- 
sideration for  marriage.)  She  now  says  that  she  had  not  aban- 
doned it,  and  never  did.  Then  she  formerly  stated  that  as  a  fact 
which  was  a  misrepresentation,  for  that  she  said  she  had  aban- 
doned it,  is  a  fact  which  is  proved  beyond  all  doubt.  Therefore 
if  a  misrepresentation  of  fact  were  necessary,  she  has  misrepre- 
sented a  fact,  for  she  stated  over  and  over  again,  not  only  that  she 
intended  to  abandon  it,  but  that  she  had  abandoned  it ;  and  now 
she  says  that  she  had  not  abandoned,  and  never  said  she  had 
abandoned  it. 

Independently  of  that,  your  Lordships  are  asked  to  consider 
that  a  representation  of  an  intention  is  not  a  binding  act,  and  that 
you  cannot  misrepresent  what  you  intend  to  do.  But  if 
*  252  you  declare  your  intention  with  reference,  for  *  example,  to 
a  marriage,  not  to  enforce  a  given  right,  and  the  marriage 
takes  place  on  that  declaration,  I  submit  that,  in  point  of  law,  that 
is  a  binding  undertaking. 

In  the  case  of  Neville  v.  Wilkinson,^  Lord  Thurlow  refers  to  the 
language,  and  adopts,  after  some  hesitation,  the  very  rule  of  Lord 
Mansfield,  which  goes  to  the  real  principle  of  the  case. 

There  is  a  case  in  Viner  ^  of  this  nature.  "  The  bill  here  was 
to  have  a  lease  according  to  the  defendant's  promise,  plaintiff  hav- 
ing laid  out  money  in  the  premises ;  and  the  defendant  insists  on 
the  statute,  there  being  no  agreement  in  writing,  nor  any  certain 
terms  agreed  upon,  and  says  what  plaintiff  laid  out  was  not  on 
lasting  improvements,  but  admits  plaintiff  built  a  stable,  which 
cost  him  about  lOZ.  It  was  proved  that  defendant  told  the  plain- 
tiff his  word  was  as  good  as  his  bond,  and  promised  the  plaintiff  a 
lease  when  he  should  have  renewed  his  own  from  his  landlord. 
Lord  Chancellor  said  that  the  defendant  is  guilty  of  a  fraud,  and 
ought  to  be  punished  for  it,  and  so  decreed  a  lease  to  the  plaintiff; 
though  the  terms  were  uncertain,  it  is  in  the  plaintiff's  election  for 
what  time  he  will  hold  it,  and  he  doth  elect  to  hold  during  the  de- 

>  1  Brown,  C.  C.  548. 
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fendant's  term,  at  the  old  rent,  and  plaintiff  to  pay  costs."  Now, 
to  be  sure  no  case  was  ever  carried  further  than  that.  The  equity 
was  of  a  trifling  nature,  and  the  terms  not  clear,  and  a  Court  of 
equity  never  undertakes  to  perform,  or  to  decree,  that  which  can- 
not be  ascertained  ;  but  the  defendant  had  promised  and  agreed  to 
put  the  plaintiff  in  possession  of  a  lease,  and  declared  that  ^^  his 
word  was  as  good  as  his  bond,"  and  the  Lord  Ohancellor  held  that 
he  was  bound  by  this  agreement,  in  connection  with  the  act  done 
(and  here  the  act  is  much  stronger  than  that  which  took 
place  *  there),  and  that  the  Statute  of  Frauds,  though  *  258 
pleaded,  could  not  operate  in  bar. 

There  is  a  case  before  Lord  Thurlow,  of  Tavmey  v.  Crowther^  in 
which  there  was  an  agreement  drawn  up  and  not  signed,  and  one 
party  who  refused  to  execute  the  agreement  swore  that  he  refused 
to  sign  it  because  they  could  not  come  ultimately  to  terms ;  the 
father  of  the  other  party  swore  that  they  had  come  to  terms,  and 
Uiere  were  two  writings  produced  of  the  man  promising,  and  the 
phrase  was,  that  '^  his  word  was  as  good  as  his  bond,"  just  the 
same  as  the  words  in  the  last  case.  The  Lord  Chancellor  Thurlow 
there  ultimately  held  that  the  man  was  bound,  although  he  had 
not  signed  the  agreement,  and  there  were  these  circumstances : 
there  was  oath  against  oath,  and  the  answer ;  but  the  Lord  Chan- 
cellor makes  this  observation :  he  says,  ^^  It  has  been  argued  that 
he  declined  to  sign  it.  If  he  had  said  he  would  never  sign  it,  he 
could  not  have  been  bound ;  but  if  he  said  he  never  would  sign  it, 
but  would  make  it  as  good  as  if  he  did,  it  would  be  a  promise  to 
perform  it ;  if  he  said  he  never  would  sign  it,  because  he  would 
not  hamper  himself  by  an  agreement,  it  would  be  too  perverse  to 
be  admitted ;  but  here  I  am  of  opinion  that  the  agreement  i^ust 
be  performed." 

There  is  another  case  of  Cookea  v.  Mascall;^  in  that  case  it  was 
an  oath  against  the  answer,  which  it  was  not  in  the  former  case. 
There  was  an  agreement  for  marriage,  or  proposals,  and  it  appeared 
that  the  proposals  seemed  to  be  approved,  because  the  father  of 
the  intended  husband  went  with  an  attorney  to  the  father  of  the 
intended  wife,  and  the  attorney  drew  an  agreement  to  be  mutually 
signed,  but  before  it  was  ready  for  execution,  as  Mascall,  who 
was  the  father  of  the  lady,  swore  positively,  they  disagreed,  and 
that   he    refused  to  proceed  and  never  signed  it.    The  son's 

>  8  Brown,  C.  C.  318.  •  2  Vera.  200. 
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*  254    *  father  swore  that  the  articles  were  read  over  and  agreed 

to,  and  that  it  was  arranged  that  they  should  meet  another 
time  to  execute  them ;  so  that  there  was  an  oath  against  the 
answer.  The  son  was  permitted  to  go  to  Mascall's  house,  and  in 
December  the  daughter  was  married,  with  her  father's  approbation. 
In  that  case  the  agreement  was  enforced  against  her  father.  Here 
was  an  agreement  therefore.  The  parties  differed  about  whether 
the  agreement  was  ever  actually  concluded,  and  there  was  no 
witness ;  but  as  the  father  afterwards  received  the  intended  son-in- 
law,  and  witnessed  the  marriage,  he  was  held  bound  by  these  terms 
which  he  had  never  signed,  amounting  to  a  promise  to  make  a 
settlement,  and  he  was  compelled  to  perforip  it.  That  proves, 
therefore,  that  the  Statute  of  Frauds  in  such  a  case  will  have  no 
operation,^  but  that  the  promise  to  do  an  act,  followed  by  marriage, 
which  cannot  be  undone,  is  equivalent  to  a  binding  agreement  to 
do  that  act. 

There  are  other  cases  to  the  same  effect,  but  I  will  just  refer 
you  to  the  case  of  Pickard  v.  SearB^  where  Lord  Denman  says : 
'^  But  the  rule  of  law  is  clear  that  where  one  by  his  words  or  con- 
duct wilfully  causes  another  to  believe  the  existence  of  a 

*  255    certain  state  of  things,  and  *  induces  him  to  act  on  that 

belief,  so  as  to  alter  his  own  previous  position,  the  former  is 
concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time ;  and  the  plaintiff  in  this  case 
might  have  parted  with  his  interest  in  the  property  by  verbal  gift 
or  sale,  without  any  of  those  formalities  that  throw  technical 
obstacles  in  the  way  of  legal  evidence."  Now,  that  is  exactly  this 
case  ;  for  this  lady  having  represented  that  she  had  abandoned  the 
bon]^  and  would  never  enforce  it  against  this  gentleman,  who 

^  In  a  report  of  the  same  case  in  a  previous  page  (p.  34),  it  is  said,  that  the 
Court  gave  the  plaintiff  a  twelvemonth's  time  to  try  it  at  law,  whether  there  was 
an  agreement  so  fixed,  as  they  could  maintain  an  action  at  law  upon  it,  and  that 
afterwards  either  side  might  resort  back  to  this  Court.  This  was  in  Hilary  term, 
16S8,  and  the  bearing  and  decision  referred  to  in  the  text,  and  reported  at  p. 
200,  did  not  take  place  till  Hilary  term,  1690,  so  that  there  was  ample  time  to 
try  the  action  at  Uw ;  but  the  second  report  does  not  say  whether  any  trial  had 
taken  place,  nor  does  either  report  refer  to  the  other ;  but  the  second  report  says 
that  the  Court  decreed  performance  ''  according  to  the  writing  drawn  by  the 
attorney,"  though  that  was  not  signed  by  the  defendant,  as  it  was  intended  it 
should  have  been,  nor  any  other  agreement  reduced  into  writing. 

*  6  A.  &  E.  469,  474. 
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thereupon  enters  into  a  marriage  treaty,  a  settlement  following 
upon  that,  it  would  be  impossible  for  her,  consistently  with  the 
principle  of  that  case,  afterwards  to  say  that  she  had  not  abandoned 
the  bond,  but  that  she  would  enforce  it  against  him. 

That  is  followed  by  the  case  of  Greffff  v.  WdU.^  The  Chief 
Justice  there  says,  referring  to  Pickard  t.  SearSj  that  "  The  prin- 
ciple of  that  case  may  be  stated  even  more  broadly  than  it  is  there 
laid  down.  A  party  who  negligently  or  culpably  stands  by  and 
allows  another  to  contract  on  the  faith  and  understanding  of  a 
fact  which  he  can  contradict,  cannot  afterwards  dispute  that  fact 
in  an  action  against  the  person  whom  he  has  himself  assisted  in 
deceiving."  So  that,  if  this  lady  had  stood  by,  had  made  no 
declaration,  but  knowing  that  they  believed  from  the  former  dec- 
laration that  that  bond  never  would  be  enforced,  and  that,  acting 
upon  it,  they  had  made  a  settlement  upon  that  young  man  for  life, 
and  she  had  afterwards  attempted  to  enforce  the  payment  of  her 
bond  as  against  that  property,  that  declaration  would  be  entirely 
good  and  perfect  as  an  answer  to  such  claim.  That  was  followed 
by  a  similar  case  in  the  Exchequer,  Freeman  v.  Cooke? 

I  submit,  therefore,  to  your  Lordships,  that  in  point  of  law 
this  case  clearly  comes  within  the  scope  of  those  authorities ; 
*  and  with  great  submission  to  my  noble  and  learned  *  256 
friends,  with  whom  it  is  my  misfortune  to  diflFer,  my  appre- 
hension is,  that  the  rule  of  law  clearly  extends  to  this  case,  where 
the  facts  are  made  out  that  she  did  abandon  the  bond ;  that  she 
abandoned  it  for  a  pecuniary  consideration ;  that  the  marriage  fol- 
lowed upon  her  declaration,  that  the  settlement  was  made  and  the 
property  vested  in  this  gentleman  in  consequence  of  it ;  and  that 
he  never  would  have  become  possessed  of  the  property  which  was 
settled  upon  him  so  as  to  make  it  available  for  paying  the  debt,  if 
they  had  not  trusted  to  that  declaration  of  hers,  that  the  bond  was 
abandoned.  Having  promised  that  she  would  not  enforce  it,  she 
is,  in  my  opinion,  bound  by  that  promise.  The  Statute  of  Frauds 
does  not  extend  to  this  case. 

My  Lords,  looking  at  the  whole  of  the  circumstances,  from  the 
beginning  of  the  transaction  down  to  the  time  of  her  own  mar- 
riage, I  should,  but  for  the  opinions  expressed  by  my  noble  and 
learned  friends,  have  thought  it  a  clear  case,  both  in  point  of  law 
and  in  point  of  evidence.     I  regret  that  my  noble  and  learned 

>  10  A.  &  E.  90,  97.  *  2  Exch.  654. 
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friends,  who  I  believe  have  never  doubted  that  the  claim  is  incon- 
sistent with  the  justice  of  the  case,  should  differ  with  me  upon  the 
evidence  and  on  the  law. 

Having,  for  the  reasons  I  have  stated,  come  to  the  conclusion 
that  this  appeal  ought  to  be  dismissed  with  costs,  I  should,  were  it 
not  for  the  different  opinion  of  my  noble  and  learned  friends,  have 
advised  your  Lordships,  upon  the  weight  of  evidence  as  to  the 
facts  and  upon  the  rule  of  law,  as  I  understand  it,  to  adopt  the 
same  view.    As  it  is,  the  decision  will  be  the  other  way. 

The  Lobd  Chancellor.  —  The  case  will  go  back  to  the  Court  of 
Chancery,  with  a  declaration  that  the  bill  ought  to  have  been 
dismissed  without  costs. 

Mr.  Bolt  prayed  for  repayment  of  the  costs  already  paid. 

*  257       *  The  Lobd  Chancellor.  —  We  refer  it  back  to  the 

Court  to  do  what  is  right,  and  to  take  into  consideration 

the  fact  that  the  bill  ought  to  have  been  dismissed  without  costs. 

Lords'  Journals,  7  July,  1854. 


STANTON  v.  PERCIVAL. 
1854.    Februaiy  29,  28,  26,  27.    1855.    April  26. 

Stephen  J.  6.  Stanton  and  others,  AppeUanU. 
Susannah  Pergival,  Bespandent. 

Investment  of  Money  on  Trust,     I/unatic,     Committee,     Evidence, 
Pleading.     Taking  Statements  in  Answer  as  true. 

Where  one  person  intrusted  with  sums  of  money  to  invest  for  the  benefit  of  u- 
other  has  signed  an  agreement  admitting  an  amount  due  on  investments  made, 
equity  will  compel  their  transfer. 

A.,  B.,  and  C.  were  committees  of  a  lunatic.  To  a  bill  filed  against  the  lunatic 
and  themselves,  as  committees,  they  put  in  an  answer  stating  certain  facts. 
That  cause  went  to  issue,  and  witnesses  were  examined.  The  lunatic  died ; 
A.  and  the  wives  of  B.  &  C,  who  were  relatives,  obtained  letters  of  adminis- 
tration to  her  estate  as  her  next  of  kin.  The  plaintiff  in  the  original  suit  then 
filed  a  bill  of  revivor  against  A.,  the  two  wives,  and  their  husbands,  merely 
praying  for  a  revival  of  the  suit.  The  ordinary  order  was  made.  The  defend- 
ants to  the  bill  of  revivor  put  in  an  answer,  in  which  they  craved  to  have  the 
full  benefit  of  the  answer  to  the  original  bill ;  there  was  no  replication  to  this 
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answer.      The  original  answer  contained  statements  which  at  the  hearing 

were  admitted  to  be  read  against  the  defendants :  — 
Hddj  that  under  the  circumstances  of  this  case  these  statements  were  properly 

admitted  in  evidence. 
Where  there  is  no  replication  to  the  answer  to  a  bill  of  revivor,  is  a  plaintiff 

bound,  if  he  relies  on  the  ordinal  answer,  to  take  it  as  absolutely  true  in  all 

particulars  ? 
Is  an  answer  bjr  committees  binding  upon  the  estate  of  the  lunatic  ? 
It  is  binding  on  them  in  any  other  character. 
Is  a  replication  necessary  to  an  answer  to  a  mere  bill  of  revivor  ? 

*  This  was  an  appeal  against  a  decree  of  the  Master  of   *  268 
the  Bolls  which  had  been  affirmed  by  Lord  Chancellor 
Truro. 

Mrs.  Percival  had,  in  October,  1847,  filed  a  bill  against  Sarah 
Caney  (then  a  lunatic),  and  against  the  appellants,  S.  J.  B.  Stan- 
ton, George  Verrall,  and  Robert  Page,  committees  of  her  estate, 
charging  that  certain  stock,  to  the  amount  of  40002.  and  upwards, 
was  then  standing  in  the  name  of  Sarah  Caney,  which  said  stock 
was  purchased  with  the  money  of  the  plaintiff.  The  allegations  of 
the  bill  were,  that  in.  the  year  1805,  Sarah  Caney  came  to  reside 
with  the  plaintiff,  then  the  widow  of  Richard  Withers,  and  living  at 
Wentworth  Place,  Mile  End ;  that  they  became  very  intimate,  and 
the  plaintiff  put  great  confidence  in  her,  and  took  her  advice  in 
pecuniary  affairs,  and  from  time  to  time  intrusted  her  to  invest 
money  for  the  plaintiff;  that  in  the  year  1816  the  monies  so  in- 
vested by  Caney  for  the  plaintiff  amounted  to  1500/. ;  that  in  that 
year  the  plaintiff  was  about  to  marry  one  James  Percival,  and 
Caney  advised  the  plaintiff  that  as  she  would  bring  to  her  intended 
husband  about  3002.  a  year  in  house  property,  she  ought  not  to  let 
him  have  possession  of  her  invested  monies,  but  to  allow  Caney  to 
hold  the  same  in  trust  for  the  plaintiff;  that  the  plaintiff  agreed 
to  this,  and  did  so  allow  Caney  to  hold  the  stocks  and  monies  on 
her  behalf,  and  to  receive  the  dividends,  and  Caney  accordingly 
received  and  reinvested  the  dividends.  In  1887  the  plaintiff  sep- 
arated from  her  husband,  James  Percival,  and  so  remained  separ- 
ated from  him  till  his  death.  At  the  time  of  the  separation,  the 
monies  of  the  plaintiff  held  in  trust  for  her  by  Caney,  amounted 
to  more  than  4000!.,  and  the  bill  alleged  that  the  plaintiff  then  re- 
quested Caney  to  pay  her  the  dividends  on  the  said  sum ;  that 
Caney  (who  was  in  the  habit  of  going  to  receive  the  divi- 
dends, accompanied  by  a  Mrs.  Mary  *  Dryden)  did  so,  pay-    *  269 
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ing  to  plaintiff  what  she  required,  and  retaining  the  rest  for 
reinvestment.  The  bill  then  alleged  that  statements  had  been 
made  by  Mrs.  Dryden  to  Stanton  (who  was  her  son)  as  to  the  fact 
that  Candy  held  large  sums  of  money  belonging  to  the  plaintiff, 
and  that  such  statements  were  made  in  the  presence  of  Job  Ham- 
mond and  of  Elizabeth,  his  wife  ;  that  Mrs.  Dryden  died  in  Octo- 
ber, 1838,  and  after  that,  Stanton  always  accompanied  his  aunt, 
Caney,  to  receive  the  dividends,  and  paid  over  to  the  plaintiff  the 
whole  or  part  thereof  as  she  required,  and  particularly  in  Septem- 
ber, 1843,  he  so  paid  over  to  the  plaintiff  ^^  the  sum  of  60/.  as  part 
of  the  amount  of  the  dividends  "  then  due.  The  bill  went  on  to 
allege,  that  in  July,  1845,  in  consequence  of  conversations  as  to 
the  amount  of  the  monies  due  from  Ganey  to  the  plaintiff,  a  mem- 
orandum was  prepared  by  Stanton,  by  which  it  was  acknowledged 
that  the  debt  amounted  to  above  4000Z.,  and  that  the  memorandum 
remained  in  the  possession  of  Stanton ;  that  Caney  was  a  woman  of 
very  penurious  habits,  which,  for  the  purpose  of  accumulating 
money,  she  carried  to  such  excess,  that,  in  the  latter  part  of  1845, 
Stanton,  her  nephew,  procured  a  commission  of  lunacy  to  be 
issued,  under  which,  in  November  of  that  year,  she  was  found  and 
declared  a  lunatic,  unable  to  manage  herself  and  her  affairs,  and  to 
have  been  so  lunatic  from  the  1st  day  of  October,  1842.  The  bill 
went  on  to  allege  other  circumstances  to  prove  the  possession  of 
this  money  by  Ganey  on  the  plaintiff's  account,  and  prayed  that 
an  account  might  be  taken  for  principal  and  interest ;  that  Ganey 
might  be  declared  a  trustee  for  the  plaintiff  for  the  amount ;  and 
that  the  same  might  be  ordered  to  be  paid  to  the  plaintiff  out  of 
her  estate,  and  for  general  relief. 
The  defendants  in  their  answer  denied  in  general  terms  the 

allegations  of  the  bill,  and^  set  forth,  that  in  December, 
*  260    *  1845,  the  plaintiff  made  a  statement  to  them  to  the  effect 

that  about  twenty-two  years  before,  she  being  about  to  be 
married  to  James  Percival,  transferred  2000/.  or  more  in  consols  to 
Mrs.  Ganey,  who  afterwards  received  for  her  the  dividends  on  the 
same ;  that  search  had  since  been  made  in  the  books  of  the  Bank  of 
England,  and  that  no  trace  of  any  such  transfer  could  be  found. 
They  admitted  that  Mrs.  Dryden  (who  died  in  October,  1838)  had 
about  four  or  five  years  before  her  death  spoken  about  the  money 
due  from  Caney  to  the  plaintiff,  and  had  said  ^^  she  believed  it  to 
be  a  large  sum  " ;  but  could  not  tell  the  amount,  and  had  never 
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talked  of  it  after  that  time.  And  as  to  the  giving  of  the  memo- 
randum, the  answer  proceeded  to  state  the  matter  thus :  ^^  That  in 
or  about  1839,  Stanton  met  the  complainant  at  the  house  of 
Caney,  when  much  altercation  took  place  between  the  complainant 
and  Caney,  with  reference  to  money  matters ;  and  the  complainant 
insisted  that  Caney  owed  her  money,  but  was  unable  to  state  the 
amount ;  that  Caney  at  first  denied  that  she  owed  any  thing,  but 
afterwards  named  a  sum,  and  the  complainant  at  length  stated 
that  the  amount  she  claimed  to  be  due  was  48002.  consols ;  that 
Stanton  was  surprised  at  the  amount  so  claimed,  and  being  much 
alarmed,  and  seeing  nothing  to  prevent  the  complainant  from 
naming  what  amount  she  pleased,  and  putting  forward  a  claim 
equal  to  the  whole  amount  of  the  property  of  Caney,  he  thought 
it  best,  on  the  spur  of  the  moment,  to  sketch  out  a  memorandum, 
with  a  view  of  limiting  the  complainant's  claim  to  the  sum  then 
stated ;  and  this  he  accordingly  did,  and  the  same  was  then  signed 
by  the  complainant  and  Caney,  and  witnessed  by  Elizabeth  Ham- 
mond, then  an  attendant  on  Caney ;  which  memorandum  was  in 
the  words  and  figures  following :  ^  It  is  mutually  agreed  that 
there  is  now  standing  in  the  name  of  Sarah  Caney  the  sum 
of  *four  thousand  three  hundred  pounds  Consolidated  *261 
Bank  Annuities,  belonging  to  Mrs.  PercivaL  S.  S.  Perci- 
Tal.  S.  Caney.  Witness,  E.  Hammond ' " ;  but  that  at  that  time 
be  knew  nothing  whatever  of  the  said  debt,  except  what  he  had 
heard  from  his  mother,  Mrs.  Dry  den,  though  he  supposed  there 
was  something  due ;  that  Caney  was  not,  at  the  time  of  signing 
the  memorandum,  capable  of  understanding  what  she  was  about, 
but  he  thought  no  harm  could  be  done  in  getting  something 
signed  on  the  plaintiff's  behalf  by  S.  Caney,  more  particularly  as 
in  the  then  state  of  mind  of  Caney  he  considered  that  the  same 
coald  not  be  binding  upon  her  ;  and,  at  the  same  time,  he  being 
alarmed  at  the  amount  of  the  complainant's  claim,  was  desirous 
of  fixing  a  limit  thereto ;  and  with  such  views  and  feelings  he 
prepared  the  memorandum,  and  permitted  it  to  be  signed:  he 
further  admitted  that  he  afterwards  paid  the  plaintiff  dividends, 
calculated  on  a  stock  of  4800/.,  but  said  he  did  so  on  his  own 
responsibility. 

In  January,  1848,  the  plaintiff  filed  an  amended  bill,  more  fully 
setting  forth  the  matters  previously  alleged  in  the  original  bill,  and 
adding  some  other  facts.    The  amended  bill,  among  other  things, 
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alleged  a  specific  transfer  of  a  sum  of  850Z.  consols  on  the  16th  of 
February,  1816,  by  the  plaintiff,  to  Sarah  Ganey,  to  be  held  by  her 
in  trust  for  the  plaintiff;  it  then  corrected  the  date  of  the  memo- 
randum (changing  it  from  July,  1845,  to  February,  1839),  which 
it  set  forth  in  the  same  terms  as  in  the  defendant's  answer,  and 
then  averred  that,  at  the  time  of  signing  the  said  memorandum, 
Sarah  Caney  was  quite  calm  and  rational,  and  appeared  to  under- 
stand its  purport,  and  to  know  well  what  she  was  doing.  The 
amended  bill  then  set  forth  a  demand,  in  January,  1846,  of  a 
copy  of  the  memorandum,  and  a  refusal  of  Stanton's  solicitors 
to  furnish  one.  The  bill  then  prayed  that  the  defendant 
*  262  *  Ganey  might  be  declared  to  be  a  trustee  for  the  plaintiff 
of  the  sum  of  4800/.  three  per  cent,  consols,  and  of  the 
dividends  in  respect  thereof,  and  might  be  ordered  to  account; 
and  that  the  stock  might  be  ordered  to  be  transferred  or  sold,  and, 
together  with  the  dividends,  paid  to  the  plaintiff,  and  for  further 
relief. 

The  answer  to  this  amended  bill,  filed  in  June,  1848,  admitted 
that  the  defendants  now  knew  that  there  had  been  a  transfer  of 
the  850/.  stock,  but  denied  any  other ;  it  alleged  that  previous  and 
subsequent  to  the  signing  of  the  memorandum,  Ganey  was  of  un- 
sound mind,  repeated  the  statements  as  to  the  giving  of  the  memo- 
randum, and  stated  that  Stanton  had  burnt  it,  "  thinking  it  to  be 
of  no  further  use,  as  the  Master  acting  in  the  said  lunacy,  on  being 
satisfied  (as  then  appeared  to  be  the  fact)  that  no  sum  of  stock 
was  ever  transferred  by  the  said  complainant  to  the  defendant, 
Sarah  Ganey,  considered  that  it  was  unnecessary  to  pursue  any 
further  the  inquiry  into  the  claim  of  the  said  complainant "  ;  but 
Stanton  *'  denied  that  he  burnt  the  same  in  order  to  conceal  the 
contents  thereof,  or  to  prevent  the  complainant  from  enforcing 
her  claim  against  the  estate  of  Ganey  "  ;  or  from  recovering  the 
monies  alleged  to  have  been  intrusted,  or  the  stock  represented 
to  have  been  so  acknowledged  by  Ganey  to  belong  to  the  com- 
plainant. 

This  answer  was  replied  to,  and  the  cause  went  to  issue,  and 
witnesses  were  examined  on  both  sides. 

A  bill  of  discovery  was,  in  January,  1849,  filed  by  Ganey, 
through  her  committees,  Stanton,  Verrall,  and  Page,  and  by 
them,  in  their  own  names  as  such,  against  Mrs.  Percival,  and  was 
answered  by  her  in  the  following  month.    Mrs.  Ganey  died  in 
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June,  1849,  and  the  original  suit  abated.  A  bill  of  revivor  was 
filed  by  Mrs.  Percival  against  Stanton,  Mrs.  Yerrall,  and 
Mrs.  Page,  to  whom  letters  of  administration  *  had  been  *  263 
granted,  and  likewise  against  Yerrall  and  Page,  who  were 
joined  for  conformity.  These  defendants,  in  their  answer  to  the 
bill  of  revivor,  submitted  that  for  the  reasons  stated  by  them  in 
their  answer  to  the  original  bill  the  plaintiff  was  not  entitled  to 
any  relief;  and  ^^  these  defendants,  further  answering,  say  they  be- 
lieve that  the  said  bill  did  pray,  as  in  the  complainant's  bill  of 
revivor,  in  that  behalf  mentioned,  but  they,  these  defendants,  for 
their  greater  certainty,  crave  leave  to  refer  to  the  said  original 
bill,  and  these  defendants'  said  former  answer "  ;  "  and  these 
defendants  crave  the  same  benefits  as  are  craved  in  and  by  these 
defendants'  said  former  answer  to  the  said  complainant's  said 
original  and  amended  bills,  and  the  same  benefits  as  if  these 
defendants  had  pleaded  the  said  several  matters  in  the  said  former 
answers  herein  in  bar  to  the  said  complainant's  said  bill."  No 
replication  was  put  in  to  this  bill  of  revivor.  The  ordinary  order 
to  revive  was  made  in  December,  1849.  In  December,.  1848,  and 
March,  1849,  witnesses  were  examined  on  both  sides  with  respect 
to  the  transactions  between  the  plaintiff  and  Caney,  and  with  re- 
spect to  the  state  of  Caney's  mind.  The  cause  came  on  for  hear- 
ing before  Vice-Chancellor  Knight  Bruce,  who,  on  the  4th  of  June, 
1850,  made  a  decree  granting  the  prayer  of  the  bill.  This  decree 
was  taken  by  appeal  before  the  Lord  Chancellor  Truro.  On  the 
21st  of  July,  1852,  Lord  Truro  made  an  order  dismissing  the 
appeal  with  costs.  The  present  appeal  was  then  brought.  '  A 
motion  was  on  the  7th  of  August,  1852,  made  before  Lord  Chan- 
cellor St.  Leonards,  that  the  execution  of  the  order  for  the  transfer 
of  the  stock  might  be  stayed  until  after  the  hearing  of  the  appeal 
in  this  House ;  and  an  order  to  that  effect  was  made,  directions 
being  therein  given  for  the  payment  of  certain  sums  for  the  main- 
tenance, in  the  mean  while,  of  the  plaintiff. 

*  The  Solicitor-General  (Sir  R,  Bethell)  and  Mr.  Steere  *264 
for  the  appellants.  —  The  money  here  alleged  to  have  been 
intrusted  by  the  respondent  to  Mrs.  Caney  was  put  into  her  hands 
for  the  purpose  of  being  fraudulently  concealed  from  Mr.  Percival, 
whom  the  respondent  was  then  about  to  marry.  A  party  who  has 
so  acted  can  have  no  equity  to  maintain  a  demand  like  the  present. 
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Brackenbury  v.  Brachxfnbury}  Cecil  v.  Butcher?  where  grants  of 
landed  estate  collusively  made  to  give  a  qualification  to  kill  game 
were  not  allowed  to  be  afterwards  recalled.  So  that  even  if  the 
evidence  here  proved  that  money  to  the  amount  claimed  had  been 
deposited  with  the  lunatic,  that  money  could  not  be  recovered  in 
this  suit.  But  the  evidence  by  no  means  sustains  the  claim.  On 
the  contrary,  it  shows  that  the  respondent  never  could  have  pos- 
sessed the  money  which  she  here  claims.  No  decree  for  a  transfer 
of  stock  ought  to  have  been  made  in  this  case ;  an  order  for  inquiry 
is  the  utmost  that  ought  to  have  been  granted. 

The  answer  to  the  original  bill  was  improperly  treated  as  con- 
taining statements  by  which  the  defendants  in  the  present  suit 
were  bound.  That  was  the  answer  of  a  committee,  which  cannot 
be  read  against  a  lunatic,  nor  against  the  personal  representative 
of  a  lunatic.  Leving  v.  Caverly  ^  seems  to  be  opposed  to  this  argu- 
ment, but  the  reasons  there  given  for  the  decision  render  it  a  case 
of  no  authority.  The  case  is  this :  '^  It  was  agreed  per  cur,  that 
the  answer  of  a  superannuated  defendant  put  in  by  guardian,  is  to 
be  read  against  him,  as  an  answer  of  one  of  full  age  put  in  in 
person ;  and  a  difierence  was  taken  between  such  an  answer  and 
that  of  an  infant  put  in  by  guardian ;  because  an  infant 
*  265  improves  and  mends,  and  *  therefore  is  to  have  a  day,  to 
show  cause  after  he  comes  of  age ;  but  the  other  grows 
worse,  and  is  to  have  no  day."  This  is  absurd.  It  is  possible  that 
an  answer  of  a  committee  may  be  read  for  the  purpose  of  dis- 
covery, but  not  for  that  of  founding  a  decree.  Here  it  was  read 
for  the  latter  purpose.  There  is  no  case  nor  any  principle  war- 
ranting a  decree  made  on  the  admission  of  a  committee  or  guardian 
ad  litem.  In  Freeman  v.  Qrady^  a  decree  on  such  admission  was 
expressly  refused. 

[Lord  St.  Leonards.  —  Here  the  defendants  in  the  bill  of  revivor 
are  the  personal  representatives  of  the  lunatic  ;  they  are  also  the 
persons  who,  as  committee  of  the  lunatic,  made  the  admissions  in 
the  answer  to  the  original  bill.  Can  they,  after  the  death  of  their 
principal,  set  aside  their  own  admission  ?] 

The  question,  what  is  the  character,  and  what  are  the  rights 
and  duties  of  a  committee  ?  has  been  fully  discussed  in  Carew  v. 
Johnston!'    The  idiot  or  the  lunatic  is  like  an  infant.    The  answer 

»  2  Jac.  &  W.  891.  •  Prec.  in  Ch.  229.  »  2  Sch.  &  L.  2S0,  292. 

«  2  Jac.  &  W.  565.  *  S  Irish  Eq.  137. 
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of  the  guardian  ad  litem  does  not  bind  him.  By  the  established 
Chancery  practice,  where  no  commission  has  issued,  a  plaintiff 
cannot  except  to  the  answer  of  a  defendant,  of  unsound  mind, 
put  in  by  guardian.  The  same  rule  applies  in  lunacy,  Shelford 
on  Lunacy.^  No  information  as  to  the  accuracy  of  the  statement 
in  the  memorandum  can  be  obtained  from  the  lunatic,  and  it  is 
now  insisted  for  the  appellants  that  the  stock  there  spoken  of, 
except  as  to  the  sum  of  8502.,  does  not  exist.  The  answer  to  the 
original  bill  was  here,  on  a  strained  presumption,  supposed  to  be 
incorporated  into  the  answer  to  the  bill  of  revivor.  Tiie  words  of 
the  answer  to  the  bill  of  revivor  do  not  justify  such  a  pre- 
sumption. The  *  appellants  merely  claim  the  benefit  of  the  *  266 
former  answer,  but  that  does  not  bind  them  by  all  the  state- 
ments made  in  it,  and  made  by  persons  who  did  not  represent  the 
estate  of  the  lunatic. 

If,  however,  the  appellants  are  to  be  bound  by  the  statements 
made  in  that  answer,  which  are  against  themselves,  they  are  en- 
titled to  have  the  advantage  of  all  that  is  there  stated  in  their  fa- 
Tour,  and  which  must  consequently  be  treated  as  true.  The  answer 
must  be  wholly  accepted  or  wholly  rejected.  If  taken  altogether, 
then  the  answer  utterly  disproves  the  claim.  It  ought  to  have 
been  treated  in  that  manner,  Rowley  v.  Adam%?  It  has  been  held 
in  Kershaw  v.  MatthewB^  that  the  answer  of  a  defendant,  if  a 
material  co-defendant  has  not  also  answered,  must  be  regarded 
merely  as  an  affidavit,  and  the  plaintiff  may  read  affidavits  against 
it.  It  was  before  thought  that  if  a  plaintiff  read  passages  out  of 
an  answer,  he  made  that  answer  part  of  his  own  case,  and  could 
not  contradict  it.  Here,  however,  evidence  was  admitted  to  con- 
tradict parts  of  the  answer.  That  was  an  erroneous  proceeding, 
for  the  plaintiff  had  not  put  in  a  replication  to  the  answer  to  the 
bill  of  revivor,  and  therefore  had  not  put  the  matter  there  con- 
tained in  issue,  and  so  not  one  of  these  depositions,  taken  in  the 
original  suit,  ought  to  have  been  read.  Suppose  a  bill  filed  against 
an  infant,  an  answer  put  in  by  guardian  ad  litem  making  a  variety 
.  of  statements ;  thereon  the  plaintiff  and  the  guardian  enter  into 
evidence  for  and  against ;  then  the  infant  attains  his  majority,  and 
applies  to  put  in  a  new  answer,  and  to  make  a  new  defence ;  and 
he  does  put  in  one,  to  which  the  plaintiff  does  not  reply.    If  the 


'  Page  562,  2d  ed.  citing  Micklethwaite  v,  Atkinson,  1  Coll.  Ch.  1 
'  7  Beav.  395,  2  H.  L.  Cas.  725.  *  1  Ruas.  361. 
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suit  should  in  that  state  be  brought  to  a  hearing,  the  matter  might 
appear  (on  the  bill  and  original  answer)  to  be  in  favour  of 

*  267    the  plaintiff,  *  but  on  the  bill  and  new  answer  in  favour  of 

the  defendant ;  and  if  the  Judge  at  such  hearing  permitted 
the  original  evidence  to  be  read,  he  would  be  in  error,  for  in  order 
to  receive  evidence  in  a  cause  there  must  be  a  complete  issue, 
Potvys  V.  MafMfield.^  Even  at  law  the  answer  would  not  have 
been  admissible  against  the  defendants  now  on  the  record.  Fox  v. 
Waters.^  Yet  it  has  been  received  here,  although  it  is  admitted 
that  but  for  words  of  reference,  wrongly  treated  as  words  of  incor- 
poration, the  former  answer  is  not  to  be  looked  at,  for  that  the 
answer  of  the  administrators  is  the  only  one  properly  before  the 
Court ;  and  to  that  answer  the  plaintiff  has  not  put  in  any  repli- 
cation. The  statements  of  Stanton  could  not  be  used  in  the  first 
suit  as  testimony  against  Mrs.  Caney,  for  she  had  not  the  oppor- 
tunity to  cross-examine  him;  and  his  admissions  as  committee 
cannot  be  read  against  these  appellants,  for,  as  committee,  he  is 
not  a  party  to  this  record,  and  the  limited  nature  of  the  committee's 
power  as  to  binding  the  estate  of  the  lunatic  prevents  them  having 
effect  here.  MicJdeihwaite  v.  Atkinson  ^  shows  that  for  any  such 
purpose  he  is  to  be  treated  as  a  stranger.^ 

The  proper  remedy  here  was  at  law,  and  no  bill,  except  for  dis- 
covery, ought  to  have  been  allowed.  This  was  a  mere  banking 
account,  and  when  the  respondent  asked  for  her  money  and  did 
not  get  it,  she  ought  to  have  proceeded  by  action.  A  bill  will  not 
lie  for  transferring  stock.     Chid  v.  Rutter.^ 

[Lord  St.  Leonards.  —  This  is  not  like  a  banking  accoimt,  for 
that  is  a  general  deposit  of  money  to  be  repaid  on  demand. 

*  268    This  was  a  deposit  for  a  particular  purpose,  *  namely,  in- 

vestment, and  the  interest  on  the  money  invested  was  paid. 
The  fund  was  impressed  with  a  trust  for  Mrs.  Percival.  The  case, 
therefore,  does  not  resemble  Cud  v.  Rutter,']  Jone9  v.  BrinUy^ 
shows  that  the  receipt  of  interest  on'stock  does  not  give  stock  the 
character  of  money. 
It  is  not  admitted  by  the  appellants  that  any  trust  existed  here. 

>  6  Sim.  565.  *  1  Coll.  Ch.  178. 

*  12  A.  &  E.  4S. 

*  As  to  the  power  which  the  committee  now  possesses  to  deal  with  the  lunatac's 
estate,  see  16  &  17  Viet  c.  70,  §  lOS  et  seq. 

»  1  P.  Wms.  570.  •  1  East,  1. 
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In  NavuhJuiw  ▼.  Brotvnrigg^  the  Court  acted  on  the  rule,  that 
there  could  not  be  a  transfer  of  jurisdiction  effected  by  the  mere 
addition  of  an  item,  namely,  stock,  to  an  account  of  money  depos- 
ited, and  that  rule  applies  here.  The  claim  is  properly  the  subject 
of  an  action. 

Mr.  BaundeU  Palmer  and  Mr,  WeUingUm  Cooper  for  the  respon- 
dent. —  The  allegation  of  a  fraudulent  purpose  in  investing  these 
funds  without  the  knowledge  of  the  intended  husband,  is  no  answer 
to  this  claim  against  the  estate  of  Mrs.  Caney,  and  the  appellants 
themselves  avow  that  they  only  seek  not  to  get  the  bill  dismissed, 
but  to  have  an  inquiry.  It  is  admitted,  therefore,  that  the  respon- 
dent is  entitled  to  a  decree  for  something.  The  respondent  sub- 
.mits  that  the  decree  now  made  is  correct.  The  cases  as  to  the 
grants  of  property  to  give  collusive  game  qualifications  have  no 
resemblance  to  the  present. 

[It  was  intimated  that  the  learned  counsel  need  not  trouble 
themselves  with  this  point.] 

There  is  no  valid  objection  to  receiving  in  this  suit  against  the 
personal  representatives  of  the  lunatic  the  answer  of  her  commit- 
tees, the  defendants  in  the  original  suit.  They  are  the  same  per- 
sons, and  this  is  a  mere  bill  of  revivor.  If  that  cannot  be  done, 
the  appointment  of  a  committee,  and  calling  on  him  to  give  an 
answer,  is  an  absurd  formality.  A  committee  has  substan- 
tial *  dominion  over  the  estate  for  the  purposes  of  the  trust,  *  269 
so  as  to  make  him  properly  a  defendant  in  a  suit  against  the 
lunatic,  which  he  conducts  under  the  orders,  and  subject  to  the 
sanction  of  the  Court  of  Chancery.  In  Owen  v.  Daviei^  a  decree 
for  specific  performance  of  an  agreement  was  made  against  a 
defendant  who  had  become  lunatic  since  he  entered  into  the  agree- 
ment. That  decree  could  only  have  been  made  on  the  answer  of 
his  committee.  The  form  of  the  grant  to  the  committee  nearly 
tallies  with  the  form  of  letters  of  administration.  Williams  on 
Executors.'  The  answer  of  a  minor  may,  after  he  comes  of  age, 
be  read  against  him.  And  in  the  case  of  a  corporation,  a  plaintiff 
may  have  the  sanction  on  oath  of  the  persons  administering  its 
affidrs,  in  addition  to  the  answer  under  the  seal  of  the  corporation ; 
and  he  may  so  because  the  corporation  has  no  conscience  on  which 

*  1  Sim.  N.  8.  678.  »  VoL  I.  pp.  345,  346. 

'  1  Yes.  Sen.  S2. 
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a  Court  of  equity  can  act,  in  which  respect  the  case  of  a  corpora- 
tion and  that  of  a  lunatic  resemble  each  other.  The  answer  of 
the  committee  is  therefore  admissible  as  against  the  estate  of  the 
lunatic.  It  is  not  denied  by  the  other  side,  that  if  the  lunatic 
recovered  her  mind,  she  would  be  bound  by  the  answer  of  her 
committee ;  and  if  so,  surely  the  same  answer  may  be  read  against 
her  personal  representatives  after  her  death. 

An  infant  may  in  some  cases  be  bound  by  the  answer  put  in  by 
his  guardian  ctd  litem^  Ghiemaey  v.  Bodhridgei^  especially  if,  after 
opportunity  given  on  his  coming  of  age,  he  does  not  proceed  to 
set  it  right,  Cecil  v.  Salisburt/  ;  ^  but  the  present  is  stronger  than 
those  cases,  for  here  is  a  distinct  adoption  of  the  former  answer, 
not  as  now  amended,  but  as  previously  pleaded.  If  the  lunatic 
had  recovered,  and  had  done  what  these  appellants  have 
*270  done,  she  could  *not  afterwards  have  objected  to  the 
answer.  Fox  v.  Waters^^  is  an  authority  for  the  respon- 
dent ;  for  there,  though  the  admission  of  one  executor  was  not 
allowed  to  be  evidence  against  his  co-executor,  it  was  treated  as 
evidence  against  himself.  Starkie  on  Evidence  ^  states  the  prin- 
ciple. Beaslet/  v.  Magrath  ^  is  exactly  in  point  with  the  present 
case.  There  a  mother  put  in  an  answer  in  a  suit  against  her  son. 
In  another  suit  against  herself,  that  answer  was  received  as  evi- 
dence against  her.  The  principle  is,  that  it  is  an  admission  which 
is  receivable  against  the  person  who  makes  it. 

The  answer  must  not  be  taken  as  true,  although  it  is  admitted 
to  be  read  in  evidence.  It  may  be  contradicted  as  to  part,  and  its 
probability  and  accuracy  maybe  considered,  Bermon  v.  Woodbridge.^ 
The  appellant  Stanton,  after  having  drawn  up  and  attested  the 
memorandum,  now  seeks  to  discredit  it.  In  that  respect  he  re- 
sembles those  persons  who  having  been  attesting  witnesses  to  wills, 
afterwards  try  to  impeach  their  own  act.  Such  witnesses  have 
always  been  considered  as  liable  to  gneat  suspicion,  although  their 
evidence  has  not  been  absolutely  excluded  from  consideration, 
Howard  v.  Braithwaite  ;  ^  Booth  v.  Blundell.^  There  is  no  objec- 
tion to  the  mode  of  proceeding  in  this  case.    PruenY.  Lunn^ 

Gilbert,  4.  *  Per  Lord  Mansfield,  2  DoDgl.  78S. 

2  Vem.  224.  »  1  Ves.  &  B.  207. 

12  A.  &  £.  48.  '19  Ves.  506,  507. 

I.  p.  832,  n.  (A),  8d  edit  *  5  Rubb.  3. 
2  Sch.  &  L.  83. 
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shows  that  it  is  not  necessary  to  bring  a  suit  of  revivor,  instituted 
by  the  personal  representatives  of  a  defendant,  to  a  hearing,  for 
the  purpose  of  making  the  order  effectual  against  both  the  plain- 
tiffs and  the  co-defendants.  This  was  a  mere  suit  of  revivor,  in 
which  the  plaintiff  asked  that  the  cause  might  be  put  in  the 
same  state  as  before  the  *  death  of  Ganey.  The  defendants  *  271 
did  not  object,  but  were  content  that  should  be  done,  and 
in  their  answer  to  the  bill  of  revivor  they  craved  the  benefit  of 
their  answer  to  the  original  suit.  No  replication  was  necessary  to 
such  an  answer,  Mitford  on  Pleading.^  But  if  it  was  absolutely 
necessary  to  have  a  replication,  the  practice  of  the  Court  is  to 
allow  a  replication  to  be  filed  nunc  pro  tunc  after  the  examination 
of  witnesses  has  taken  place,  Rodney  v.  Hate?  Besides,  the  de- 
fendants here,  after  putting  in  their  answer,  obtained  an  order  to 
renew  publication,  and  then  applied  for  leave  to  file  a  supple- 
mental answer  to  the  bill  of  revivor,  so  as  to  enable  them  to  plead 
the  Statute  of  Limitations;  but  that  leave  was  refused,  so  that 
they  treated  the  case  as  at  issue,  and  cannot  now  be  heard  to  set 
up  the  want  of  a  replication  as  an  objection  to  the  proceedings 
that  have  taken  place. 

a 

The  Solicitor' 0-eneral J  in  reply.  —  The  answer  of  the  committee 
cannot  be  taken  to  bind  the  estate  of  the  lunatic,  for  he  is  nothing 
but  the  bailiff  of  the  Court,  exercising  a  kind  of  superintendence 
over  the  person,  but  not  having  any  right  to  bind  the  estate  of  the 
lunatic.  It  is  not  admitted  that  the  lunatic  would  have  been 
bound  by  the  answer  of  her  committee  had  she  recovered  her 
senses.  Before  the  late  statute  admitting  tbe  evidence  of  parties, 
he  might  have  been  examined  as  a  witness,  which  shows  that  he 
was  not  considered  a  party  to  the  suit.  In  truth,  he  is  nothing 
more  than  an  officer  of  the  Court.  The  guardian  of  an  infant  is 
in  a  more  important  position  than  the  committee  of  a  lunatic ;  yet 
he  cannot,  by  his  statements,  bind  the  estate  of  the  infant. 
WrotUsley  V.  Bendish^  and  the  note  to  that  case,^  *  which  *  272 
show  that  for  want  of  replication  to  an  answer,  it  must  be 
taken  to  be  true,  as  the  defendant  is  thereby  precluded  from  proving 
it  by  calling  witnesses.  If  a  plaintiff,  who  is  of  full  age,  does  not 
reply,  it  is  an  admission  of  the  facts  in  the  answer,  Legard  v. 

1  dd  edit.  141,  259.  *  8  P.  Wms.  286. 

•  Moady,  296.  *  8  P.  Wms.  287,  n.  (E). 
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Sheffield,^    If  the  answer  was  admitted,  it  ought  therefore  to  have 
been  taken  as  true. 

1855.    April  26.  » 

The  Lord  Chancellor.  —  If  the  yalidity  of  this  decree  had 
turned  upon  the  point  argued  at  the  bar,  whether  the  answer  of 
the  committee  can  be  read  against  the  lunatic,  so  as  thereby  to 
bind  her  interests,  I  should  have  felt  some  diflSculty  in  upholding 
it.  The  committee  is  but  as  a  bailiff.  It  is  so  stated  bj  Lord 
Coke  in  Beverley^ 9  Ca»e?  He  derives  all  his  authority  from  the 
grant  of  the  Grown,  whose  duty  it  is  to  protect  the  rights  and 
interests  of  the  lunatic.  The  grant  of  the  Crown  confers  no  estate 
on  the  committee,  but  merely  the  power  of  protecting  the  interests 
of  the  lunatic,  and  doing  acts  necessary  for  that  purpose.  The 
extent  of  the  powers  so  conferred  must  be  limited  by  their  object, — 
that  is,  the  protection  of  the  interest  of  the  lunatic ;  and  it  is  im- 
possible to  say  that  a  power  to  bind  him  by  admissions  can  be  con- 
sidered essential  for  his  protection.  In  truth,  such  a  power  would 
be  a  power  against  him,  not  in  his  favour.  If  he  had  continued 
compos  mentis^  third  persons  might  have  compelled  him  to  make 
admissions  for  their  benefit.  The  supervening  lunacy,  which  is 
the  act  of  God,  prevents  him  from  making  admissions,  and  the 
effect  of  it  is  to  oblige  third  persons,  who  seek  to  establish  claims 
against  him,  to  prove  their  rights  by  evidence,  independently  of 

admissions.  This  is  certainly  so  in  the  case  of  an  infant 
*273   answering  by  his  guardian.     It  is  not  necessary  *to  cite 

authorities  to  prove  that,  but  there  is  the  old  case  of  Eggle- 
ston  V.  Speke^  which  establishes  the  point.  It  is  not  disputed  that 
the  same  doctrine  applies  to  the  case  of  a  person  of  weak  mind, 
not  so  found  by  inquisition,  answering  by  a  guardian  specially  ap- 
pointed for  the  purpose.  How  does  the  case  of  a  committee  differ 
from  that  of  a  guardian  specially  appointed  ?  In  the  former  case 
there  is  a  grant  from  the  Grown  authorising  the  committee,  and 
making  it  his  duty,  to  protect  the  interests  of  the  lunatic  generally 
and  on  all  occasions,  subject  only  to  the  control  of  the  Lord  Chan- 
cellor or  other  persons  intrusted  by  the  sign  manual.  In  the 
latter  case,  where  there  is  no  one  clothed  like  a  committee  with 
such  a  general  authority,  the  Court  appoints  a  person  to  act  as 
guardian  on  that  particular  occasion.    It  is  not  contended  that  the 

^  2  Atk.  877.  *  8  Mod.  258. 

'  4  Rep.  127  b. 
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admission  of  a  guardian  so  appointed  wonld  bind  the  Itinatic,  and 
I  can  discover  no  principle  distinguishing  the  two  cases. 

As  a  general  proposition,  it  is  clear  that  no  one  can  bind  an- 
other bj  an  admission  unless  he  has  an  express  or  an  implied 
authority  for  the  purpose.  Certainly,  no  such  authority  is  or  can 
be  given  by  the  lunatic  to  the  committee ;  and  how  can  such  an 
authority  be  conferred  by  the  grant  from  the  Crown  ? 

The  committee  sometimes  has  interests  adverse  to  those  of  a 
lunatic,  and  then  a  guardian  is  appointed  specially  to  conduct  the 
defence.  In  such  a  case  it  is  clear  that  neither  the  committee 
nor  the  special  guardian  can  make  admissions  binding  on  the 
lunatic.  All  principle  seems  to  me  to  be  against  the  power  con- 
tended for,  and  I  have  discovered  no  authority  in  favour  of  it, 
except  the  case  of  Leving  v.  Caverly}  the  reasoning  in  which  is  so 
unsatisfactory,  not  to  say  absurd,  that  I  think  it  would  be 
impossible  to  *  follow  it.  If,  therefore,  there  had  been  no  *  274 
abatement  of  the  suit,  and  revival,  but  the  cause  had  been 
heard  in  Mrs.  Caney's  lifetime,  I  should  have  felt  great  difficulty 
in  holding  that  she  could  have  been  affected  by  any  statement 
made  against  her  interest  by  the  committee. 

This,  however,  was  not  the  case.  After  the  cause  was  at  issue 
and  witnesses  had  been  examined,  Mrs.  Caney,  the  lunatic  de- 
fendant, died,  and  the  suit  was  then  revived  against  her  personal 
representatives.  It  was  against  them  that  the  decree  was  made 
which  has  been  brought  under  review,  and  the  question  is, 
whether  against  them  the  admissions  in  the  answer  could  be 
read. 

The  personal  representatives  of  the  lunatic  are,  her  nephew, 
the  defendant  Stanton,  and  her  two  nieces,  the  defendants  Sarah 
Verrair  and  Mary  Ann  Page,  the  wives  of  the  two  other  defend- 
ants, George  Yerrall  and  Robert  Page  ;  the  defendants,  Stanton, 
and  the  two  others,  George  Yerrall  and  Robert  Page,  having,  be- 
fore the  lunatic's  death,  been  the  committees  of  her  estate. 

The  admissions  or  statements  relied  on  by  the  plaintiff  as  estab- 
lishing, together  with  the  evidence  in  the  cause,  her  title  against  the 
lunatic's  estate,  to  the  sum  of  48002.  32.  per  cents.,  are  admis- 
sions made  by  these  defendants,  Stanton,  Yerrall,  and  Page,  as 
committees  of  the  lunatic  before  the  suit  had  abated  by  her  death. 
The  bill  of  revivor  was  a  mere  bill  of  revivor  against  Stanton, 

»  Prec.  in  Ch.  229. 
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George  Yerrall  and  Sarah  his  wife,  and  Robert  Page  and  Mary 
his  wife,  introducing  no  supplemental  matter,  and  seeking  nothing 
but  to  have  the  suit  put  in  the  same  state  against  the  new  defend- 
ants as  it  was  in  when  the  lunatic  died,  and  that  the  defendants, 
the  administrators  and  administratrixes,  might  admit  assets,  or 
that  the  usual  accounts  might  be  taken.  The  defendants,  hj 
their  answer,  admit  the  several  proceedings  in  the  cause  to 

*  275    have  been  had  as  *  stated  in  the  bill  of  revivor,  and  so  that 

the  plaintiff  was  entitled  to  revive.  And  further,  they  all 
admit  assets  coming  to  their  hands  sufficient  to  answer  the  plain- 
tiff's demand.  The  answer  to  the  bill  of  revivor  further  states, 
that  for  the  reasons  alleged  in  the  original  answer  put  in  by  the 
committees,  the  defendants  to  the  bill  of  revivor  submit  that  the 
plaintiff  is  not  entitled  to  the  relief  she  is  seeking.  The  Vice- 
chancellor,  in  his  judgment,  without  deciding  whether  the  an- 
swer of  the  committees  could  or  could  not  be  read  against  a  luna- 
tic, was  of  opinion  that  here  that  answer  was  thus  adopted  by  the 
defendants  in  their  answer  to  the  bill  of  revivor,  and  therefore 
might  be  read  against  them.  I  should  have  great  difficulty  in 
coming  to  such  a  conclusion  on  the  ground  of  any  adoption  in  the 
answer  to  the  bill  of  revivor  of  the  statements  in  the  original 
answer,  even  if,  according  to  the  fair  construction  of  the  answer 
to  the  bill  of  revivor,  it  did  contain  any  such  adoption  ;  for,  in  the 
first  place,  I  think  there  was  great  weight  in  what  was  urged  at 
the  bar,  that  as  the  answer  to  the  bill  of  revivor  was  not  replied 
to,  the  plaintiff,  if  she  relies  on  it,  must  take  it  as  absolutely  and 
completely  true  in  all  particulars.  It  would  be  manifestly  unjust 
to  permit  a  plaintiff  to  act  on  the  ground  that  any  part  of  an  an- 
swer is  untrue,  which  answer,  by  the  course  of  his  pleading,  he 
has  prevented  the  defendant  from  establishing  by  evidence  to  be 
true.  But,  secondly,  the  matters  of  defence  raised  by  the  original 
answer  were  in  no  respect  in  issue  under  the  bill  of  revivor ;  the 
only  questions  there  were,  first,  the  title  to  revive,  and  next,  the 
question  of  assets ;  and  therefore  the  assertion  in  the  answer 
to  the  bill  of  revivor  of  the  former  matters  of  defence  was 
an  assertion  of  matter  irrelevant  to  the  question  then  alone  in 
issue. 
This  view  of  the  case  may  be  made  more  clear  by  considering 
how  it  would  have  been  if  the  personal  representatives 

*  276    *  had  been  completely  strangers^  and  if^  instead  of  merely 
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adopting  the  former  answer  bj  reference,  they  had  actually  re- 
peated it  word  for  word,  in  their  answer  to  their  bill  of  revivor. 
In  such  a  case,  it  would  be  clear,  first,  that  the  answer  to  the  bill 
of  revivor,  if  unreplied  to,  must, be  taken  as  true  for  the  purpose 
of  that  bill ;  and,  secondly,  that  even  if  taken  for  that  purpose  as 
true,  it  would  not  prejudice  the  right  of  the  plaintiff  to  have  the 
usual  order  to  revive,  the  matter  alleged  by  the  defendants  afford- 
ing no  answer  to  the  only  claim  then  put  forward  by  the  plaintiff, 
namely,  to  be  placed  in  the  same  position  against  the  new  defend- 
ants as  that  in  which  she  had  stood  in  regard  to  the  original 
defendants  before  the  abatement.  Assuming,  therefore,  that  even 
the  answer  to  the  bill  of  revivor  is  constructively  a  reassertion  of 
the  facts  stated  in  the  original  answer,  I  cannot  satisfy  myself  that 
this  removes  the  difficulty  arising  from  the  circumstance  that  the 
original  answer  could  not  be  read  (if  my  doubts  on  that  subject 
are  well  founded)  against  the  defendant  Ganey. 

My  Lords,  I  have  thought  it  right  to  state  what  has  thus  oc* 
curred  to  me,  though,  in  the  result,  I  entirely  agree  in  the  propriety 
of  the  decree  which  is  under  appeal,  for  reasons  which  I  will  now 
shortly  state. 

In  this  case,  one  of  the  personal  representatives  of  the  lunatic, 
and  the  husbands  of  the  other  two,  were  themselves  the  commit- 
tees whose  answers  are  in  question.  Assuming  that  these  answers 
could  not  be  read  against  the  lunatic,  yet  when  the  committees 
have  themselves  become  defendants  in  her  place,  I  can  discover 
no  reason  whatever  for  doubting  that,  as  against  them,  the  answer 
may  be  read.  It  must  be  presumed  that  they  would  not  have 
untruly  stated  any  thing  adverse  to  the  lunatic,  whose 
interests  they  are  bound  to  protect ;  and  by  what  they  *  have  *  277 
themselves  stated,  it  is  most  reasonable  that  they  should  be 
bound.  After  the  order  to  revive,  the  cause  might  properly  be 
dealt  with  just  as  if  the  committees  had  been  defendants  from 
the  beginning,  not  as  committees,  but  in  the  right  in  which 
they  were  made  defendants  to  the  bill  of  revivor;  and  the 
question  then  is,  whether  the  plaintiff  would  have  been  entitled 
to  the  decree  now  appealed  from  if  the  lunatic  had  been  dead 
before  the  filing  of  the  original  bill,  and  if  that  bill  had  been  filed 
against  the  defendants  to  the  bill  of  revivor,  and  the  proceed- 
ings which  actually  took  place  had  been  taken  in  a  suit  so  consti- 
tuted. 
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Now,  it  is  to  be  observed  that  the  defendants,  that  is,  all  the 
defendants,  admit  that  assets  came  to  their  hands  sufficient  to 
satisfy  the  plaintiff's  demand.  This  admission  of  the  plaintiff's 
claim,  if  established,  against  the  lunatic's  estate,  will  entitle  the 
plaintiff  to  a  personal  decree  against  all  those  by  whom  such  an 
admission  is  validly  made ;  that  is,  against  the  defendants,  Stanton, 
George  Yetrall,  and  Robert  Page.  The  married  women  would,  not 
be  bound  by  the  admission. 

I  do  not  forget  that  the  defendants  Greorge  Yerrall  and  Robert 
Page  are  not  themselves  personal  representatives,  but  only  the  hus- 
bands of  two  of  the  representatives.  But  this  does  not  appear  to 
me  material ;  they  join  with  their  wives,  and  Stanton,  in  admitting 
that  assets  have  come  to  their  hands  sufficient  to  answer  tlie  plain- 
tiff's demand ;  and  this,  supposing  the  demand  established,  is,  I 
think,  sufficient  to  warrant  a  personal  decree  against  them.  If  in 
truth  the  assets  had  never  reached  the  husbands  so  as  to  be  under 
their  control,  they  ought  to  have  framed  their  answer  accordingly, 
but  they  raise  no  such  point,  and  no  doubt  they  have  or  had  the 
entire  control  over  the  assets,  and  so  could  not  have  at- 
*  278  tempted  successfully  to  make  the  distinction  *  between 
their  own  receipts  and  the  receipts  of  their  wives.  If  this 
had  not  been  so ;  if  there  had  been  no  admission  of  assets  by  the 
husbands  pf  the  female  defendants,  but  only  by  Stanton,  still  I 
should  have  been  of  opinion,  supposing  the  claim  to  be  established 
in  point  of  fact,  that  there  might  have  been  a  decree  against 
Stanton  alone.  It  is,  however,  not  necessary  for  me  to  decide  this 
question,  being  of  opinion  that  there  is  in  fact  an  admission  of 
assets  warranting  a  decree  against  all  the  three  male  defendants, 
if  the  claim  is  made  out  in  point  of  fact  in  the  answers  and  evi- 
dence in  the  cause. 

As  to  the  facts  of  the  case  (which  his  Lordship  very  minutely 
examined),  I  must  say,  upon  full  consideration  of  them,  that  there 
is  no  doubt  in  my  mind,  any  more  than  there  was  in  the  mind  of 
yice-Ghancellor  Knight  Bruce  or  of  Lord  Truro  upon  them,  and 
I  shall  therefore  content  myself  with  moving  your  Lordships  that 
the  decree  should  be  affirmed. 

Lord  St.  Leonards.  —  My  Lords,  I  entirely  agree  in  the  result 
at  which  my  noble  and  learned  friend  has  arrived,  although 
certainly  I  do  not  concur  in  all  that  has  been  stated  by  him. 
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I  think  tbat  the  facts  of  the  case  admit  of  very  little  doubt. 
[His  Lordship  stated  them  very  fully.]  The  memoraudum  was 
drawn  by  Stanton  himself;  it  was  signed  by  Mrs.  Caney,  and 
attested  by  Elizabeth  Hammond,  in  her  presence ;  he  has  since 
destroyed  it ;  whatever  might  have  been  the  state  of  mind  of  Mrs. 
Caney,  he  was  sane  when  he  drew  it ;  he  had  heard  the  discussion 
which  preceded  the  giving  of  it ;  he  is  a  man,  as  the  proceedings 
show,  quite  able  and  willing  to  look  after  his  own  interests ;  but 
he  now  impeaches  the  validity  of  the  memorandum,  which 
was  not  a  simple  acknowledgment  of  amount  of  *  money,  *  279 
but  was  in  words  an  absolute  agreement  that  that  was  the 
amount  due,  —  he  now  impeaches  that  agreement,  on  the  ground 
that  Mrs.  Caney  was  then  of  unsound  mind.  Now,  we  are  all 
perfectly  aware  that  when  by  a  finding  upon  a  lunacy  you  carry 
back  the  lunacy,  although  it  is  primd  facie  evidence,  it  is  not  con- 
clusive evidence.  But  can  any  man  of  common  sense  doubt  that 
Mr.  Stanton,  meaning,  as  he  evidently  did,  to  impeach  this  trans- 
action, which  was  his  own  arrangement,  if  he  could  have  carried 
that  lunacy  backwards  so  as  to  overreach  the  agreement  of  1889, 
would  have  done  so  ?  He  made  no  such  attempt,  and  therefore, 
although,  speaking  generally,  the  carrying  back  the  lunacy  to  a 
particular  period  is  not  conclusive  evidence  that  the  party  was  at 
that  period  a  lunatic,  or  that  the  party  before  that  period  was  not 
a  lunatic,  yet  in  this  case  the  absence  of  any  such  finding  is  very 
strong  corroborative  evidence,  being  an  admission  by  Mr.  Stanton 
himself,  that  the  lunacy  could  not  be  carried  back  so  as  to  impeach 
the  validity  of  the  agreement  of  1839. 

It  is  almost  incredible  that  a  man  should  appeal  to  this  House 
after  having  been  guilty  of  such  conduct  as  appears  before  us  in 
evidence.  Mr.  Stanton  has  gone  from  Court  to  Court,  and  in 
every  Court  he  has  met  with  the  severest  reprobation ;  and  yet 
he  hesitates  not  to  come  to  your  Lordships'  House,  the  highest 
Court  of  Appeal  in  this  country,  with  his  conduct  again  to 
be  examined,  again  to  be  impeached,  and  again  to  receive  reproba- 
tion from  the  persons  who  have  to  deliver  your  Lordships'  judg- 
ment. 

In  1846,  Stanton  having  refused  payment  any  longer  of  the 
dividends  to  Mrs.  Percival,  her  solicitor  writes  to  him,  and  requests 
a  copy  of  the  agreement  which  he  had  kept  in  his  own  custody. 
Your  Lordships  will  remember  that  he  had.  the  custody  of  the 
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*  280    agreement  as  the  agent  of  both  *  parties.^    As  an  honest 

man,  he  was  bound  to  retain  it  for  the  use  of  both.  As  the 
holder  of  that  agreement,  every  Court  would  have  compelled  him 
to  produce  it,  and  would  have  held  him  responsible  for  any  spolia- 
tion of  it  after  it  had  been  signed  by  both  parties  and  placed  in  his 
custody.  Did  he  act  in  accordance  with  what  the  law  required  of 
him  ?  No.  To  that  application,  made  in  1846,  he  sends  a  denial, 
he  refuses  to  give  a  copy  of  the  instrument,  and,  in  the  subsequent 
year,  having,  upon  Mrs.  Ganey's  death,  burnt  a  great  many  papers, 
we  do  not  know  what  (which  papers  might  have  shown  the  whole 
of  this  transaction),  he,  being  a  committee  of  this  estate,  being 
himself  the  person  who  wrote  the  agreement,  being  the  agent  of 
both  parties,  and  being  the  depository  of  that  agreement  for  both 
.parties,  he  absolutely  burnt  the  agreement  in  order  to  defeat  the 
claim  of  this  poor  woman,  which  is  now  about  to  be  established 
at  your  Lordships'  bar.  Has  he  any  excuse  for  so  violent  and 
flagrant  an  act  ?  A  spoliator  must  expect  that  every  possible  in- 
ference will  be  drawn  against  him.  Has  he  any  excuse  for  it  ? 
He  says  that  he  thought  it  would  be  no  longer  necessary,  because 
the  Master  in  Lunacy,  not  having  discovered  any  transfer  of  stock 
from  Mrs.  Percival  to  Mrs.  Caney,  thought  the  claim  could  not  be 
sustained.  The  result  has  proved  that  the  fact  was  just  the  other 
way,  but  it  was  because  no  such  transfer  could  be  found,  that  that 
particular  document,  the  agreement,  ought  to  have  been  sacredly 
retained  in  the  custody  of  Mr.  Stanton,  to  which  it  had  been  com- 
mitted. It  was  the  only  proof,  according  to  his  own  statement, 
upon  which  Mrs.  Percival  could  establish  her  claim,  and  because 

other  proof  had  failed,  and  because  this  was  the  only  docu- 

•  281    ment  which  could  give  this  poor  *  woman  a  right  to  recover 

her  own  property,  he,  the  very  person  who  had  drawn  it, 
and  who  had  witnessed  it  in  the  presence  of  both  parties,  who  had 
paid  money  under  it  for  so  many  years,  but  who  had  an  interest 
in  defeating  it,  he,  in  spite  of  the  application  of  the  solicitor  for 
Mrs.  Percival,  according  to  his  own  admission,  actually  destroyed 
it. 

But  he  must  have  kept  a  copy  of  the  document  for  his  own  pur- 
poses, because  he  sets  forth  in  his  answer,  in  inverted  commas, 
the  very  words  of  this  agreement.    He  took  care,  therefore,  to 

^  See  on  the  question  of  a  third  penon  holding  a  document  as  agent  for  two 
others,  Hamilton  v.  Hamilton,  9  Clark  &  F.  827. 

[214] 


STANTON  V.  PERCIVAL.  ♦281 

have  that  which  he  might  make  use  of  at  some  future  time, 
although  he  had  refused  the  paper  to  the  party  who  was  entitled 
to  it.  It  is  manifest  that  he  kept  a  copy  of  it  himself,  or  he  had 
brooded  over  it  so  long  before  he  committed  so  great  a  crime,  that 
he  could  swear  to  the  very  words  used  in  the  agreement. 

Upon  these  facts  I  confess  that  I  have,  first  of  all,  a  perfect  con- 
viction, not,  as  my  noble  and  learned  friend  says,  that  the  sum  of 
4300/.  was  the  exact  sum  due,  but  that  a  large  sum  was  due,  — 
it  might  be  more  or  it  might  be  less  ;  and  the  parties  themselves 
miist  be  taken  at  the  time  to  have  known,  much  better  than  we  can 
now  know,  what  the  sum  was.  Looking  at  all  the  circumstances 
of  the  case,  I  think  it  perfectly  clear  that  the  agreement  was  a 
binding  one,  which  a  Court  of  equity  ought  to  enforce. 

There  are  some  points  so  clear  that  there  ought  not  to  be  an 
argument  raised  upon  them,  and  I  was  therefore  rather  surprised 
to  hear  one  of  the  learned  coimsel  endeavour  to  argue,  strenuously 
and  at  some  length,  that  there  could  be  no  remedy  in  a  Court  of 
equity  in  this  case,  but  that  the  relief,  if  any,  was  only  at  law.  If 
any  thing  can  be  clear  as  a  question  of  law,  it  is  this,  that  the 
agreement,  executed  by  Mrs.  Caney,  assuming  her  to  have  been 
then  a  sane  person,  admitting  that  stock  standing  in  Mrs.  Caney's 
name  was  purchased  with  the  money  of  and  belonged  to 
*  Mrs.  Percival,  was  an  agreement  which  a  Court  of  equity  *  282 
would  enforce,  according  to  its  ordinary  jurisdiction.  That 
point  does  not  admit  of  a  shadow  of  doubt. 

Then  if  it  stood  simply  upon  the  question  of  fact,  we  should  only 
have  one  other  fact  to  deal  with,  and  that  is  the  question  of  insanity 
to  which  I  have  already  alluded.  I  myself  should  have  been  quite 
satisfied  upon  the  dealings  of  the  parties  such  as  I  have  stated 
them,  that  the  lunacy  never  could  have  been  carried  back  further 
than  the  time  to  which  they  got  the  jury  to  carry  it  back,  namely, 
1842.  But  I  have  read  all  the  evidence  with  very  great  care,  and 
I  agree  in  opinion  with  the  learned  Judges  of  the  Court  below, 
who  thoroughly  sifted  the  evidence,  that  however  singular  may 
have  been  the  conduct  of  this  lady,  she  was  perfectly  competent  to 
manage  both  her  own  and  her  friends'  money,  up  at  least  to  the 
date  upon  which  the  validity  of  this  agreement  is  to  depend.  As 
regards  the  question  of  insanity,  I  should  advise  your  Lordships 
that  the  agreement  could  not  be  impeached  on  that  ground,  and 
consequently  I  should  come  to  the  conclusion,  if  there  was  no 
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other  point  in  the  case,  that  the  agreement  was  such  as  must  be 
enforced  by  a  Court  of  equity  in  favour  of  Mrs.  Percival. 

But  questions  of  considerable  nicety  arise,  —  technical  objections, 
certainly,  but  at  the  same  time  technical  objections  of  a  nature 
which  would  carry  with  them  substance,  if  they  could  be  main- 
tained. The  first  objection  was  not  raised  till  a  very  late  period 
in  the  argument  before  the  Yice-Chancellor ;  and  therefore, 
although  it  may  be  entitled  to  great  weight,  it  was  an  afterthought, 
and  the  counsel  did  not  go  to  the  hearing  prepared  to  argue  it. 
It  was  said  that,  answers  having  been  put  in  to  the  original  bill  by 
the  lunatic  and  by  her  committees,  the  answer  of  the  committees 
could  not,  after  the  death  of  the  lunatic,  be  read  against 
*283  *her,  or  against  her  representatives.  This  introduces  a 
very  important  question,  and  one  upon  which  my  noble  and 
learned  friend  has  expressed  an  opinion  in  which,  I  regret  to  say, 
I  cannot  concur.  It  appears  to  me,  after  a  great  deal  of  considera- 
tion, that  the  answers  of  committees  may  be  read  against,  as  it  is 
called,  the  lunatic.  I  do  not  say  that  the  answers  must  in  every 
case  be  read  so  as  to  be  taken  as  conclusive ;  I  can  easily  imagine 
many  cases  in  which  the  Court  would  be  of  opinion  that,  from  want 
of  knowledge  on  the  part  of  the  committees,  from  the  nature  of 
their  defence,  and  so  on,  the  answer  should  not  be  deemed  binding, 
and  that  it  would  be  a  proper  case  for  inquiry,  particularly  having 
regard  to  the  character  of  the  defendants,  the  committees.  I 
have  no  doubt  that  such  cases  might  occur ;  but  on  the  mere 
abstract  question,  whether  you  have  a  right  to  read  such  an  answer, 
I  should  say  that  you  have  the  right. 

Supposing  this  decree  had  been  made  in  the  lifetime  of  Mrs. 
Caney,  and  that  her  next  of  kin  had  attempted  to  impeach  it,  as 
made  upon  the  answer  and  upon  the  evidence,  could  that  attempt 
have  succeeded  ?  It  may  be  said  that  this  is  idem  per  idem,  I  do 
not  think  it  is  so ;  but  at  all  events,  I  do  not  apprehend,  unless 
some  new  ground  had  been  stated,  that  a  decree  so  made  against 
Mrs.  Caney  in  her  lifetime  could  have  been  impeached ;  I  do  not 
apprehend  that  that  would  admit  of  doubt.  It  is  singular  that 
there  is  no  direct  decision  either  one  way  or  the  other ;  but  as  far 
as  the  oases  go  (though  I  may  say  at  once  they  are  not  satisfactory 
by  any  means),  they  are  in  favour  of  the  answers  of  the  commit- 
tees being  binding ;  and  such  also  is  the  statement  in  the  text- 
books. 
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Mj  noble  and  learned  friend  says,  very  truly,  that  according  to 
the  definition  in  the  books,  the  committees  are  to  be  looked 
upon  as  baUiifs ;  and  so  they  are.  But  *  it  does  not  follow,  *  284 
because  they  are  termed  bailifis,  namely  as  receivers,  that 
while  they  occupy  that  position  they  do  not  represent  the  estate. 
In  their  character  of  committees  they  are  bailiffs  for  the  purpose 
of  receiving  and  accounting,  but  that  does  not  exclude  or  settle 
the  question  what  is  their  character  as  committees  with  regard  to 
the  estate. 

Your  Lordships  are  aware  of  the  distinction  at  law  between 
the  cases  of  idiots  and  lunatics.  The  Crown,  according  to  law, 
though  not  by  practice,  actually  takes  the  estates  of  idiots  properly 
so  called,  and  maintaining  the  idiot,  and  keeping  his  property  in 
order,  the  Grown  is  entitled  to  the  rest  of  the  estate.  In  the  case 
of  lunatics  it  is  otherwise.  The  Crown  does  not  take  the  estate, 
but  it  takes  actual  possession  of  the  estate ;  it  takes  the  guardian- 
ship of  the  estate ;  it  takes  the  whole  power  over  the  estate,  not 
for  the  purposes  of  adverse  possession,  but  for  the  purposes  of 
protection  to  the  lunatic,  and  for  the  preservation  of  the  property. 
The  Crown  has  the  power  to  delegate  its  functions,  and  that 
power  is  generally  delegated  to  the  Lord  Chancellor,  though  not 
necessarily  so.  The  Lord  Chancellor  has  one  general  power, 
instead  of  a  particular  power  upon  every  occasion.  He  appoints 
committees,  and  those  committees  have  a  grant  of  the  custody 
of  the  person,  as  in  this  case,  and  of  the  estate  which  places 
them  in  the  position  of  representatives  of  the  lunatic  and  of  her 
estate. 

Well,  then,  suppose  a  bill  to  be  filed  in  this  case  against  the 
lunatic  and  against  the  committees,  you  must  have  as  parties  the 
lunatic,  because  the  estate  is  in  her,  and  not  in  the  committees ; 
you  must  have  the  committees,  because  they  are  the  persons  who 
by  law  represent  the  property  in  the  estate  ;  they  are  the  persons 
who  have  to  protect  it  and  defend  it  against  all  comers.  They  are 
called  into  a  Court  of  equity,  they  are  necessarily  made  defend- 
ants, and  are  put  upon  their  oaths ;  and,  if  by  their  an- 
swers, speaking  upon  their  oaths,  to  facts  *  within  their  *  285 
knowledge,  they  can  defend  the  interests  of  the  lunatic, 
why  may  they  not  also  bind  the  interests  of  the  lunatic  ?  If  the 
Court,  after  reading  their  answer,  thinks  that  the  case  requires  no 
further  investigation,  why  may  not  they  bind  the  interests  of  the 
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lunatic  by  the  admission  of  facts  within  their  knowledge,  instead 
of  compelling  the  parties  to  pursue  a  fruitless  litigation  ? 

You  will  remember  the  position  in  which  the  committees  stand. 
They  are  nominees  under  the  Great  Seal ;  they  are,  in  point  of 
fact,  indirectly  the  nominees  of  the  Crown,  representing  the  rights 
and  interests  of  the  Crown,  and  the  duties  and  obligations  of  the 
Crown  towards  the  particular  lunatic.  Why,  therefore,  should 
not  their  admission  upon  oath,  in  answer  to  a  charge  claiming  a 
particular  interest  (whilst  it  has  its  full  weight  as  a  defence),  have 
the  other  necessary  consequence  of  a  defence,  viz.  that  it  may  be 
taken,  not  necessarily  as  conclusive,  but  may  be  taken  into  consid- 
eration, or  made  the  subject  of  further  inquiry?  Unless  the 
Court  sees  that  it  is  a  defence  that  could  not  be  altered  by  further 
inquiry  (in  all  probability  the  Court  would  direct  inquiry,  —  I  am 
not  saying  a  single  word  which  would  take  away  from  a  Court  of 
equity  the  right  or  the  duty  of  directing  an  inquiry  if  the  case 
called  for  it),  why  should  not  the  answer  of  these  committees  be 
admitted  ?  They  have  a  solemn  trust  confided  to  them,  and  you 
call  them  before  you,  and  compel  them,  upon  oath,  to  answer  from 
their  own  knowledge  the  case  set  up.  They  stand  in  Court  as  the 
representative  of  the  Crown  with  this  lunatic  in  their  care  and 
custody,  and  with  the  care  and  custody  of  the  estate ;  and  they 
represent  to  the  Court  upon  their  oaths  what  the  real  state  of  the 
case  is.  It  would  be  a  mockery  of  justice,  as  it  appears  to  me, 
to  say  that  in  principle  their  answer  is  not  to  be  admitted. 
Nobody  denies  that  the  answer  may  be  read  as  a  defence, 
*  286  *  and  in  my  opinion  it  may  equally  be  read  against  the 
parties  who  make  it;  that  is,  you  are  to  take  it  as  aii 
answer  whether  it  has  the  one  or  the  other  of  two  effects ;  it  may 
bind,  or  it  may  release ;  it  may  defend,  or  it  may  not  be  a  sufficient 
defence  ;  it  may  operate  as  an  admission,  or  may  turn  the  plaintiff 
entirely  out  of  Court. 

It  is  not,  however,  correct  to  say  that  you  read  the  answer 
against  the  lunatic ;  a  man's  answer  is  not  against  himself,  it  is 
made  in  support  of  himself;  it  may  turn  out  not  to  be  an  answer 
that  will  support  the  claim  that  he  makes,  but  still  it  is  his  answer 
and  his  defence ;  and  so  in  the  case  here  it  is  an  answer,  it  is  a 
defence  ;  it  may  be  an  ineffectual  defence,  but  it  is  a  defence ;  if  it 
is  a  good  defence  it  operates,  if  it  is  a  bad  defence  it  fails. 

Now,  as  regards  the  authorities,  it  is  singular  enough  how  they 
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stand.  I  agree  with  my  noble  and  learned  friend  that  very  little 
satisfaction  is  to  be  obtained  from  an  examination  of  them.  I  will 
dispose  of  them  in  a  very  few  words.  The  case  of  Leving  v.  Car 
verfy^  was  this.  [Hi^  Lordship  read  it ;  see  ante,  p.  264.]  The 
only  use  I  make  of  that  case  is  this  :  it  shows  that  there  is  no  prin- 
ciple against  the  answer  being  read.  The  Lord  Keeper  had  no 
conception  at  that  period  that  there  was  any  rule  or  principle  that 
the  answer  of  the  committees  could  not  be  read,  because  he  was 
of  opinion  that  the  answer  of  a  superannuated  defendant  by 
guardian  could  be  read.  Tiie  guardian  may  know  nothing  of  the 
facts,  and  the  superannuated  person  is  not  capable  of  answering, 
and  upon  those  grounds  another  guardian  may  be  appointed. 
Still  he  was  of  that  opinion  in  that  case,  which  shows,  therefore, 
that  up  to  this  period  nobody  knew  of  such  a  rule  of  law  as  that 
which  is  now  contended  for. 

*  Another  case,  Freeman  v.  Chrady?  was  cited,  as  showing  *  287 
that  that  was  not  so,  and  that  in  Ireland  this  point  had  been 
considered  otherwise.  That  case  is  undoubtedly  contrary  to  the 
other,  and  if  the  Court  there  had  considered  that  other  case,  and 
OTerniled  it,  I  do  not  know  what  would  have  been  the  conse- 
quence ;  but  the  case  having  stood  over,  the  Master  of  the  Bolls 
makes  this  observation :  '^  I  have  looked  into  the  authorities  in 
relation  to  this  question,  and  I  cannot  find  any  case  in  which  a 
decree  was  made  upon  the  answer  of  the  guardian  ad  litem  of  a 
superannuated  person.  The  case  of  a  superannuated  person  is  dif- 
ferent from  those  of  a  lunatic  and  a  minor."  If  I  understand  those 
words,  he  means  to  say  that  in  those  two  cases  it  would  prevail, 
but  not  in  the  other  case.  We  know  that  in  the  case  of  a  minor 
it  may  be  read.  Certainly  there  is  nothing  to  warrant  the  asser- 
tion that  that  is  a  case  in  favour  of  the  position,  that  you  cannot 
read  the  answer  of  the  committee  against  the  lunatic ;  on  the  con 
trary,  it  appears  to  me  to  tell  the  other  way. 

In  the  case  of  Crawford  v.  Kemaghan?  there  was  a  motion  to 
take  a  bill  pro  confe^to  against  the  guardian  ad  litem  of  a  lunatic, 
and  the  following  order  was  made :  '^  Let  the  plaintiff's  bill  be 
taken  as  confessed,  for  want  of  an  answer,  as  against  the  defend- 
ant, James  Eernaghan,  and  let  further  directions  as  to  the  relief 
to  be  thereupon  granted  be  reserved  until  the  hearing  of  this  cause 

'  Prec.  in  Ch.  229.  «  1  Drury  &  Wal.  195. 

'  8  Irisb  £q.  Bep.  137. 
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against  the  other  defendants,  and  let  the  plaintiff  serve  this  order 
forthwith  on  the  nearest  relations  of  the  defendant,  James  Kerna- 
ghan,  and  on  James  Kernaghan,  junior."  So  that  actually  there 
was  a  decree  taken  pro  confenno  against  a  lunatic  and  his  nearest 
relations. 

In  Mr.    Daniel's  book  of  Chancery  Practice^  is  this 

*  288   *  statement :   "  The   rule  which   requires  the  trustees  of 

property  in  litigation  to  be  brought  before  the  Court  re- 
quires the  presence  of  the  committees  of  the  estates  of  idiots  and 
lunatics  in  a  suit  against  idiots  or  lunatics  committed  to  their  care, 
because  by  the  grant  to  them  of  the  estates  of  such  lunatics  or 
idiots,  they  are  constituted  trustees  of  such  estates " ;  and  else- 
where the  author  states  that  in  effect  their  answers  are  binding. 
Several  other  treatises  and  text  books  which  I  have  looked  into 
state  the  same  rule,  that  the  answer  of  the  committees  is  binding. 
That  is  by  no  means  conclusive,  of  course,  but  it  shows  what  the 
current  of  opinion  has  been.  The  passage  which  I  have  quoted, 
no  doubt,  is  far  from  being  correct,  because  it  does  not  draw  a 
distinction  between  the  case  of  idiots  and  the  case  of  lunatics.  It 
is  not  true  that  by  the  grant  of  the  estates  of  lunatics  the  com- 
mittees are  constituted  trustees  of  those  estates,  because  they  do 
not  take  the  estates  qud  legal  estates.  The  estate  is  not  vested  in 
them,  as  I  have  already  stated  to  your  Lordships,  though,  in  point 
of  fact,  they  are,  in  an  ordinary  sense  of  that  expression,  trustees 
of  those  estates. 

There  was  before  the  same  Judge  who  pronounced  the  first 
decision  here  the  case  of  Mieklethwaite  v.  Atkinson;^  and  there 
the  Court  held,  without  giving  any  opinion  on  the  several  points, 
which  were  very  much  discussed,  "  That  the  plaintiff  cannot  ex- 
cept to  the  answer  of  the  defendant,  who  is  of  unsound  mind,  but 
against  whom  a  commission  of  lunacy  has  not  issued."  The  whole 
of  that  learned  Judge's  opinion  seems  to  point  to  this,  that  if  a 
commission  of  lunacy  had  issued,  the  case  would  be  different ;  for 
he  relies  entirely  upon  the  fact  of  a  commission  of  lunacy  not 
having  issued,  and  therefore  he  is  dealing  with  that  case 

*  289   *  differently  from  what  he  would  have  done  if  it  had  been 

a  case  in  which  a  commission  of  lunacy  had  issued. 
I  requested  my  noble  and  learned  friend  on  the  Woolsack  to 
make  inquiries  of  the  clerks  in  Court  as  to  what  had  been  the 

»  Vol.  I.  p.  246.  *  1  Coll.  Ch.  178. 
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practice.  The  following  are  the  questions  which  I  asked,  and  the 
answers  that  have  been  returned.  Mr.  Walker,  of  the  Registrar's 
Office,  states  :  "  Diligent  search  has  been  made  in  this  office,  and  I 
hare  myself  made  inquiries  of  two  of  the  present  and  one  of  the 
late  masters,  to  whom  references  upon  exceptions  to  an  answer 
were  formerly  made,  and  also  of  their  clerks,  and  of  the  clerks  of 
records  and  writs,  as  well  as  of  two  of  the  present  taxing  masters, 
formerly  clerks  in  Court ;  and  as  to  the  first  question.  Whether 
exceptions  have  been  allowed  to  the  answer  of  a  committee  of  a 
lunatic  ?  I  am  unable  to  ascertain  whether  such  exceptions  have 
ever  been  allowed  or  not. 

"  With  respect  to  the  second  query,  Whether  an  immediate  de- 
cree has  been  made  upon  bill  and  answer,  where  the  defendants 
are  a  lunatic  and  his  committee  ?  the  clerks  of  records  and  writs  are 
not  aware  of  their  having  granted  a  certificate  to  set  down  any 
such  cause  to  be  heard  ;  but  they  say,  if  applied  for,  they  should 
not  hesitate  to  give  one. 

"  Upon  the  third  question.  Whether  the  answer  of  a  committee 
has  been  read  as  part  of  the  plaintiff's  evidence  in  such  a  case,  I 
beg  to  say  that  before  the  statements  in  decrees  were  abolished, 
such  answers  were  always  set  forth  in  them ;  but  whether,  if  en- 
tered as  read,  they  were  so  as  part  of  the  plaintiff's  evidence, 
never  appeared  on  the  face  of  the  decree.  The  only  case  I  have 
been  able  to  refer  to  in  the  registrar's  books,  when  a  lunatic  and 
his  conunittee  answered,  is  Owen  v.  DavieSj  Reg.  Book  B,  1747, 
fol.  451.  The  bill  was  for  a  specific  performance  by  the 
purchaser  ;  *  and  the  lunatic,  by  his  committee,  admitted  *  290 
the  contract,  and  divers  transactions  of  a  complicated  na- 
ture, proofs  of  which  were  entered  in  the  decree,  but  not  the  an- 
swer as  read. 

"  With  respect  to  the  fourth  question.  Whether  the  decrees  in 
cases  where  a  lunatic  and  his  committee  are  defendants  have  been 
distinguished  from  other  cases,  in  regard  to  statements  as  to  the 
reading  of  the  answer  ?  I  believe  I  may  decidedly  say  that  no 
such  distinction  has  been  made  in  drawing  up  the  decrees." 

The  answers  given  to  these  questions  are  very  strong  in  favour  of 
the  view  which  I  entertain  upon  this  subject.  The  case  to  which 
reference  is  made  of  Owen  v.  Davie%^  came  before  Lord  Hard- 
wicke,  and  is  a  very  well  known  case.    There  the  party  had  en- 

»  1  Ves.  Sen.  82. 
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tered  into  a  contract  for  the  sale  of  an  estate  ;  he  became  a  lunatic 
after  the  contract ;  and  Lord  Hardwicke  makes  this  observation  : 
'^  There  is  no  imputation  b^  any  of  the  defendants  as  to  the  value 
of  the  contract  and  the  consideration,  which  is  agreed  to  be  rea- 
sonable, and  delivers  the  Court  from  a  great  difficulty.  The  ques- 
tion then  arises  upon  what  terms  it  is  to  be  performed,  whether  in- 
terest is  to  be  paid,  and  from  what  time  ?  '^  It  is  quite  clear  that 
in  that  case  his  Lordship  referred  to  the  answer,  as  that  which  re- 
lieved the  Court  from  a  great  difficulty.  With  all  deference  to  the 
opinion  of  my  noble  and  learned  friend,  I  have  come  to  the  con- 
clusion, upon  which  I  should  have  been  perfectly  satisfied  to  act, 
if  I  had  had  myself  to  decide  this  case,  that  this  answer  can  be 
read  as  the  answer  of  parties  binding  the  estate. 

If  that  should  fail  in  point  of  law,  then  comes  the  next  question 
as  to  the  adoption,  or  not,  of  the  answer  by  the  present  de- 
*  291  fendants.  One  thing  is  quite  clear,  and  I  *  entirely  agree 
with  my  noble  and  learned  friend  in  that.  It  is  clear  upon 
authority,  as  well  as  upon  principle,  that  if  a  committee  puts  in  an 
answer  in  that  character,  he  will  be  bound  for  all  time  to  conle  by 
that  answer  in  any  other  character  which  he  himself  may  subse- 
quently possess.  For  example,  in  this  very  case  Mr.  Stanton  put 
in  his  answer  to  the  bill  as  a  committee,  and  subsequently  put  in 
his  answer  to  the  bill  of  revivor,  as  one  of  the  next  of  kin  and  ad- 
ministrator ;  he  is  certainly  bound  by  both  the  answers  which  he  put 
in,  and  he  would  have  to  remove  that  obligation  by  some  new  de- 
fence, if  the  Court  would  permit  him  to  make  it.  But  that  which 
he  swears  must  be  taken  to  be  true,  and  this,  after  all,  goes  a  long 
way  to  show  what  I  have  contended  for  on  the  first  point,  that  his 
answers  are  binding.  That  they  are  binding  to  a  considerable  ex- 
tent no  one  doubts  ;  that  they  bind  the  committees  in  any  charac- 
ter that  they  may  subsequently  acquire,  is  perfectly  clear  ;  and,  as 
it  appears  to  me,  they  are  also  binding  to  a  larger  extent,  and,  as 
I  have  already  stated,  they  are  binding  against  the  lunatic. 

I  am  clearly  of  opinion  that  the  expressions  used  in  the  answer 
to  the  bill  of  revivor  are  sufficient  to  amount  to  an  adoption,  by 
the  defendants  to  that  bill,  of  the  answer  of  themselves,  the  com- 
mittees, so  far  as  they  are  the  same  persons,  to  the  original  bill. 
There  is  nothing  to  prevent  them  from  being  so,  and  it  must  be 
considered,  therefore,  as  an  adoption  by  them,  in  that  new  charac 
ter,  of  the  first  answer. 
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As  to  the  propriety  of  the  decree  against  Mr.  Stanton,  it  admits 
of  no  doubt.  Mr.  Stanton  was  properly  made  a  defendant  to  the 
original  bill  in  the  character  of  a  spoliator,  independent  of  his 
character  of  a  committee.  If  a  man  holds,  as  an  agent,  as  he  did, 
an  instrument,  and  destroys  it,  he  may  be  brought  before 
the  Court  as  a  defendant  to  the  suit  to  *  establish  the  right,  *  292 
in  order  to  obtain  evidence  from  him,  on  his  oath,  as  to  the 
contents  of  that  instrument,  and  his  spoliation  of  it,  and  therefore 
nothing  can  be  clearer  than  that  Mr.  Stanton  was  properly  made  a 
defendant  to  the  suit,  even  in  the  character  of  a  spoliator,  and  as 
answerable  at  all  times,  lunacy  commission  or  no  lunacy  commis- 
sion existing;  and  whether  Mrs.  Ganey  was  dead  or  alive,  he 
would  be  answerable  for  all  time  in  that  suit  as  a  defendant,  and 
as  a  spoliator,  and  the  decree  against  him  would  be  perfectly  a 
matter  of  course. 

But  then  it  is  said  that  if  the  answer  is  adopted,  there  having 
been  no  replication,  you  must  take  the  whole  of  the  answer  as  it 
standi.  Now  that  introduces  another  question.  In  the  first  place, 
no  replication  to  an  answer  to  a  pure  bill  of  revivor  would  be 
necessary.  If  the  defendants  had  desired  to  make  a  new  case,  let 
it  be  borne  in  mind  that  there  was  nothing  in  the  rules  of  the 
Court  to  prevent  the  next  of  kin  and  administrator  from  also 
making  a  new  case.  The  defendants  did  attempt,  at  a  subsequent 
period,  to  obtain  leave  to  make  a  new  defence,  and  to  put  another 
answer  in,  and  to  raise*by  that  answer  the  defence  of  the  Statute 
of  Limitation,  and  they  failed  in  that  application.  But  there  is  no 
appeal  against  that  order,  and  consequently  they  have  submitted 
to  the  order  of  the  Court  that  they  were  not  at  liberty,  as  the 
pleadings  then  stood,  to  raise  a  new  defence.  They  stand,  there- 
fore, upon  the  old  defence,  and  the  question  comes  simply  to  this : 
Is  it  or  not  the  law  of  a  Court  of -equity,  that,  supposing  you  read 
the  answers,  you  must  implicitly  believe  them  ?  In  a  case  in  which 
there  is  evidence,  as  in  this  case,  and  in  which  there  is  an  answer, 
supposing  the  whole  answer  read,  is  it  a  rule,  either  in  law  or  at 
equity,  that  you  must  read  the  whole,  and  that,  reading  it,  you 
mast  believe  it?  I  think  that  that  is  not  the  rule.  Some 
observations  were  made  on  that  point  *  in  the  case  of  Ber-  *  293 
man  v.  Woodridge^  in  which  Lord  Mansfield  makes  this 
remark :  ^  '^  It  is  said,  that  as  the  case  rests  entirely  on  the  evidence 

^  2  DoogL  781.  '  2  Dougl.  788. 

[  223  ] 


*293  CASES  IN  THE  HOUSE  OF  LOBDS. 

of  the  captain,  you  must  take  it  altogether,  and  believe  the  whole  ; 
but  though  the  whole  of  an  affidavit  or  answer  must  be  read,  if 
any  part  is,  yet  you  need  not  believe  all  equally.  You  may  believe 
what  makes  against  his  point  who  swears,  without  believing  what 
makes  for  it." 

Then  Mr.  Starkie  ^  thus  states  the  rule :  "  Although  the  whole 
of  an  answer  must,  in  general,  be  read,  the  rule  decides  nothing 
as  to  the  credibility  of  any  fact  which  it  contains :  this  must  de- 
pend upon  circumstances." 

In  Blount  v.  Burrow^  a  previous  case,  of  Talhot  v.  RutUge^  is 
referred  to,  where  Lord  Chancellor  Hardwicke  observes,  that  as  to 
reading  an  answer  against  a  party,  the  rule  of  the  Courts  of  law 
was  too  large,  and  that  of  the  Courts  of  equity  too  confined ; 
^'  that  one  part  of  an  answer  in  this  Court  may  be  read  against  a 
party,  without  reading  the  answer  throughout ;  but  at  law  it  is 
otherwise ;  and  if  the  Judge  at  law  considers,  that  though  the 
whole  of  the  answer  is  read  there,  yet  every  part  of  the  answer  or 
examination  is  not  of  equal  credit ;  (jsie)  he  thought  the  rule  of 
law  to  be  preferred." 

Then  in  Boe  d.  FeUatt  v.  FerrarB^  Mr.  Justice  Chambre  makes 
this  observation :  ^'  The  point  which  in  this  case  has  most  embar- 
rassed my  mind,  is  the  degree  of  positive  proof  drawn  from  the 
answer  in  Chancery  of  the  lessors  of  the  plaintiff  in  their  own 
favour.  It  is  true  that  it  was  introduced  into  the  cause  by  the 
defendant,  on  whose  behalf  some  parts  of  the  answer  were  read. 
But  in  those  parts  on  which  the  lessors  of  the  plaintiff 
*  294  relied,  they  speak  only  *  to  what  they  *  have  heard  as 
truth.'  I  think  that  was  not  admissible  evidence,  for  it 
appears  to  me  that  where  one  party  reads  a  part  of  the  answer 
of  the  other  party  in  evidence,  he  makes  the  whole  admissible 
only  so  far  as  to  waive  any  objection  to  the  competency  of  the  testi- 
mony of  the  party  making  the  answer,  and  that  he  does  not  there- 
by admit  as  evidence  all  the  facts  which  may  happen  to  have  been 
stated  by  way  of  hearsay  only,  in  the  course  of  the  answer  to  a 
bill  filed  for  a  discovery."  And  that  has  been  the  rule  of  the 
Court  ever  since. 

These  authorities  at  least  show  that  there  is  no  rule  of  a  Court 
of  equity  which  says,  that  although  you  read  the  answer,  and  give 

»  Ey.  Vol  I.  p.  884.  *  2  Bo0.  &  P.  648. 

•  4  Brown,  C.  C.  75. 
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it  its  faif  weight,  you  are  implicitly  to  belieTO  the  whole  of  it.  If 
you  have  evidence  in  the  case,  and  that  evidence  not  contradicting 
the  answer,  but  clearing  up  things  sufficiently  to  enable  you  to 
decide  the  case,  giving  a  fair  weight  to  the  answer,  I  should  be  of 
opinion  that  you  are  entitled  to  read  the  answer  according  to 
what  appears  consistent  with  the  circumstances,  and  that  you  are 
not  bound  to  take  the  contents  of  the  answer  as  true,  and  to  shut 
your  eyes  and  your  ears  to  all  the  rest  of  the  evidence,  and  the 
circumstances  of  the  case. 

Now  let  us  just  look  at  the  case  before  your  Lordships,  as  to  the 
fact  of  the  agreement  being  proved,  and  as  to  its  value.  Is  that 
agreement  well  proved  or  not  ?  You  have  the  evidence  of  the 
contents  of  the  instrument.  If  you  look  to  Mr.  Stanton's  an- 
swer, he  tells  you  the  contents  of  the  instrument  which  he  has 
destroyed.  If  he  had  not  improperly  destroyed  the  instru-ment, 
Mrs.  Percival  would  have  had  a  right  to  move  for  its  production,  and 
the  production  of  that  paper  would  at  once  have  established  her 
claim.  It  is  only  by  his  act  of  spoliation,  from  which  no  Court  of 
law  would  ever  allow  him  to  derive  the  slightest  benefit, 
that  he  is  enabled  to  raise  this  question  at  all.  *  Then  *  295 
what  is  the  objection  raised  ?  I  must  read  the  answer  in 
order  to  get  at  the  terms  of  the  agreement.  I  do  read  it,  and  I 
find  circumstances  with  which  I  should  have  been  satisfied  as  a 
Judge,  if  I  had  had  to  decide  this  case,  that  there  must  be  a 
decree  for  the  plaintiff.  I  should  have  ascertained  the  exact  sum 
agreed  on  as  the  sum  belonging  to  Mrs.  Percival  by  reference  to 
the  amount  of  dividends  paid  to  her  in  those  years  following 
the  year  1839,  so  that  I  should  have  had  no  difficulty  in  the  matter. 

But  then  the  statement  of  Mr.  Stanton  is  accompanied  by  other 
statements,  upon  which  he  desires  to  impeach  the  agreement  that 
he  bad  drawn.  I  hold  myself  at  perfect  liberty,  not  to  neglect 
what  he  has  said,  not  to  throw  it  aside,  but  I  hold  myself  in  a 
Court  of  equity  quite  at  liberty,  according  to  the  principles  of  the 
Court,  to  read  that  answer  with  the  attendant  circumstances,  and 
to  judge  what  the  real  fact  is  from  the  complicated  statement 
which  he  makes,  and,  upon  his  own  statement  (without  reference 
to  Elizabeth  Hammond),  as  if  he  were  a  witness  standing  at  your 
Lordships'  bar,  and  there  stating  what  he  has  stated  on  his  oath  in 
his  answer,  I  should  come  to  the  clear  and  satisfactory  conclusion 
that  that  was  a  binding  and  valid  agreement. 
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Mr.  Stanton  could  not  ask  more  of  the  Court  than  that  there 
should  be  an  inquiry  to  ascertain  what  were  the  terms  of  the 
agreement  so  destroyed.  Could  there  be  a  greater  farce  than  that, 
when  you  have  before  you  the  statement  on  oath,  of  the  man, 
against  his  own  interest,  who  drew  the  agreement,  of  the  exact 
terms  of  it,  and  also  proof  of  its  having  been  acted  upon,  —  could 
there  be  any  thing  more  disgraceful  to  a  Court  of  justice  than  to 
direct  an  inquiry  as  to  what  the  terms  of  the  agreement  were,  in 
order  that  they  might  be  proved  ?  By  whom  ?  By  the  very  same 
man  (for  there  is  no  other  person  who  can  speak  to 
♦  296  ♦  them)  who  has  already  stated  those  terms.  You  would 
have  the  mockery  and  delay  of  a  Court  of  justice,  driving 
this  poor  unhappy  woman  into  the  grave  without  those  comforts  of 
life  which  she  ought  to  have  derived  from  her  property,  but  which 
have  been  unjustly  withheld  from  her  by  tlie  improper  conduct  of 
Mr.  Stanton.  If  your  Lordships  were  not  to  confirm  this  decis- 
ion, you  would  have  a  new  litigation  commenced,  not  with  this 
unhappy  woman,  who  must  die  long  before  it  could  close,  but  with 
her  representatives ;  a  litigation  which  might  last  for  years,  and 
then  again  come  back  to  your  Lordsliips'  House.  In  point  of  law, 
I  feel  perfectly  satisfied  that  the  decision  was  arrived  at  rightly. 
I  therefore  fully  agree  in  the  view  of  my  noble  and  learned  friend, 
that  this  appeal  should  be  dismissed,  and  with  costs. 

The  Lord  Chancellor.  —  I  ought  to  state,  that,  in  concurrence 
with  my  noble  and  learned  friend,  I  communicated  with  Lord 
Brougham,  who  is  now  at  a  distance  from  London,  but  who  heard 
the  case  argued.  I  sent  him  a  full  statement  of  the  views  which 
I  had  taken,  and  he  has  authorised  me  to  state  that  he  fully  con- 
curs in  the  result  at  which  I  have  arrived. 

Decree  and  order  appealed  from  (xffirmedy  and  appeal  ditmmed 
with  costs. 

Lords'  Journals,  26  April,  1855. 
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•  BARGATE  v.  SHORTRIDGE.  *  297 

1855.     April  23,  36,  27,  30 ;  May  1. 

George  Bargate  and  others,  Appellants. 
Richard  Shortridge,  Itespondent.^ 

A  banking  company  was  established  under  the  7  Gea  4,  c.  46.  By  the  deed 
of  settlement  of  the  company,  it  was  declared  that  no  transfer  of  shares  should 
be  permitted,  except  upon  nodce  to  the  directors,  and  on  the  consent  thereto 
of  a  board  of  directors,  such  consent  to  be  signified  by  a  certificate  in  writing 
signed  by  three  directors  at  the  least.  If  such  consent  was  refused,  the  share- 
holder might  require  the  directors  to  buy  bis  shares  at  the  market  price  of  the 
day.  After  a  consent  giyen,  the  name  of  the  transferee  was  entered  in  the 
share  register  book,  and  the  entry  there  was  conclusive  against  him.  No 
shareholder  could  compel  an  inspection  of  the  books  of  the  company.  S.  was 
a  shareholder ;  he  desired  to  transfer  his  shares  to  different  individuals,  and  he 
sent  the  proper  notices  to  the  directors ;  he  received  back  consents  signed  by 
three  directors,  on  which  he  completed  the  transfers ;  the  transferees'  names 
were  entered  in  the  share  register  book ;  and  the  returns  made  to  the 
Stamp  Office  under  the  7  Geo.  4,  c.  46,  omitted  the  name  of  S.  from  the  list 
of  shareholders,  and  inserted  it  in  the  list  of  those  who  had  ceased  to  be  share- 
holders. The  transferees  afterwards  received  the  regular  notices  of  meetings, 
&c.  The  directors  subsequently  sought  to  impeach  these  transfers,  on  the  ground 
that  the  notices  had  never  been  submitted  to  a  '*  board  of  directors,"  nor  the 
consents  given  by  such  **  board,"  but  that  the  consents  had  merely  been  ex- 
amined by  the  managing  director  alone,  then  signed  by  him,  and  afterwards 
signed  by  two  other  directors.  It  appeared  that  this  mode  of  transacting  the 
business  of  the  company  had  existed  ever  since  the  formation  of  the  company. 

Held,  affirming  a  judgment  of  the  Master  of  the  Rolls,  that  such  being  the  case, 
the  directors  could  not  in  this  instance  set  up  their  own  want  of  observance  of 
the  formalities  required  by  the  deed  as  a  ground  on  which  to  fix  S.  with  liability 
as  a  continuing  shareholder ;  their  course  of  dealing  bound  them,  and  he  was 
released.  , 

A  creditor  of  the  company  had  sued  the  company  and  obtained  judgment,  and 
then  at  the  desire  of  the  directors,  had  issued  a  scu  fa.  against  S. ;  S.  obtained 
an  injunction  to  prevent  the  creditor  from  enforcing  the  judgment  as  against 
S.:  — 

Per  Lord  St.  Leonards  :  Where  a  company  has,  under  the  Act  7  Geo.  4, 
*  c  46,  made  use  of  a  creditor  to  proceed  against  a  person,  as  a  share-    *  298 
holder,  when  that  person  ought  not  properly  to  be  placed  in  that  position, 
he  is  entitled  to  relief. 

'  Clarke  v.  Hart,  6  H.  L.  Gas.  648 ;  Oakes  v.  Turquand,  Law  Rep.  2  H.  L. 
338 ;  Spackman  v.  Evans,  Law  Rep.  3  H.  L.  1 77 ;  Evans  v.  Smallcombe,  Law  Rep. 
3  H.  L.  252. 
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If  directors  of  a  company  do  acts  in  a  matter  in  whicb  the^  have  no  aathoritj, 
those  acts  are  null  and  void ;  bat  if  the^  neglect  the  acts  which  are  within  their 
aathoritj,  and  which  the^  ought  to  perform,  neither  a  Court  of  law  nor  of  equity 
will  allow  them  afterwards  to  take  advantage  of  their  own  neglect. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the 
Bolls,  made  in  a  suit  in  which  the  present  respondent  was  plain- 
tiff, and  the  public  officer  and  the  directors  of  a  bank  at  New- 
castle were  defendants,  and  which  arose  out  of  the  following 
facts :  — 

In  the  year  1836  there  was  established  a  company  called  ^'  The 
Newcastle,  Shields,  and  Sunderland  Union  Joint  Stock  Banking 
Company."  It  was  established  under  the  provisions  of  the  7  Geo. 
4,  c.  46,^  and  was  regulated  by  a  deed  of  settlement,  dated  on  the 
Ist  of  October  in  that  year.  By  that  deed  the  general  manage- 
ment of  the  affairs  of  the  company  was  intrusted  to  eight  direc- 
tors, a  person  called  a  ^^  general  director  "  and  seven  others,  who 
were  to  meet  at  the  banking  house  at  Newcastle  once  at  least  in 
every  three  months,  and  each  meeting  was  to  be  styled  a  "  Board 
of  directors."  The  nominal  capital  was  to  be  300,0002.  in  30,000 
shares  of  102.  each,  an  account  of  which,  regularly  numbered,  was 
to  be  kept  as  directed  by  the  deed.  One  half  of  the  nominal 
capital  was  paid  up.  To  every  person  (§  82  of  the  deed)  execut- 
ing the  deed,  and  approved  by  the  board  of  directors  as  fit  to  be 
a  holder  of  shares,  and  after  entry  of  his  name  in  the  register 
book  as  such  holder  of  shares,  a  certificate  was  to  be  given,  signed 
by  three  directors,  specifying  the  number  of  shares,  and  the  name 
and  residence  of  such  holder.  And  a  new  certificate  was  to 
*  299  be  given  on  any  change  in  the  holding  of  shares.  By  *  §  84, 
a  ^'  share  register  book  "  was  to  be  kept ;  and  by  §  85, 
the  ^'  board  of  directors  should  alone  have  power  to  make  any 
entry,  erasure,  or  alteration  "  in  that  book,  which  was  not  to  be 
inspected  without  the  permission  of  the  board.  By  §  102,  the 
general  director  was  to  provide  that  such  accounts  and  returns 
should  be  made  as  were  required  by  7  Geo.  4,  c.  46.  By  §  144, 
*^  no  person  should  become  or  be  registered  as  a  shareholder  with- 
out the  consent  of  the  board  of  directors,  who  might,  on  the  appli- 
cation of  any  shareholder  or  other  person  entitled  to  dispose  of 
any  shares,  testify  the  same  by  a  certificate  in  writing,  signed  by 

^  See  1  &  2  Vict  c.  96. 
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three  directors,  in  the  form  mentioned  in  the  deed."  ^  By  §  146, 
after  the  certificate  of  consent  should  be  duly  signed,  and  the 
deed  executed,  the  proposed  shareholder  might  require  his  name 
to  be  entered  in  '^  the  share  register  book,"  and  after  such  entry, 
the  former  holder  of  the  shares  should  have  no  claim  or  demand 
in  respect  to  such  shares.  By  §  148,  in  case  the  board  of  direc^ 
•  tors  should  refuse  consent  to  any  transfer  of  shares,  they  should 
on  the  request  of  the  holder  thereof,  or  other  person  en- 
titled thereto,  be  obliged  to  purchase  the  *  same,  which  *  300 
they  were  thereby  authorised  to  do,  out  of  the  funds  and 
on  behalf  of  the  company,  at  a  price  or  sum  per  share,  to  be  fixed 
by  the  average  of  the  prices  or  sums  given  on  the  ten  next 
preceding  sales  of  shares.  From  the  very  beginning  the  consents 
to  the  transfer  of  shares  had  been  given  by  certificates,  signed 
by  three  directors,  but  they  had  not  been  signed  by  three  direc- 
tors sitting  together  and  forming  ^^  a  board."  It  had  been  a 
custom  for  one  director  to  receive  and  examine  proposals,  and 
to  sign  the  consent,  to  which  the  signatures  of  the  other  two 
directors  (often  appended  at  their  own  houses)  were  afterwards 
added. 

The  respondent  in  1887  took  two  hundred  shares  in  the  com- 
pany, which  by  subsequent  purchases,  extending  to  the  month  of 
May,  1847,  he  increased  in  number  to  six  hundred  and  twenty. 
He  received  certificates  in  the  usual  form,  and  his  name  was  in- 
serted in  ^'  the  share  register  book."  Between  the  5th  and  20th 
July,  1847,  he  disposed,  to  eight  difierent  persons,  of  all  his  shares 
through  a  broker  in  the  usual  manner.  On  the  27th  of  July,  1847, 
the  usual  half-yearly  meeting  to  declare  a  dividend  was  held,  and 

*  The  following  wu  the  form  given  in  the  deed :  ^*  This  is  to  certify  that  we 
the' undersigned,  three  of  ihe  directors  of  the  Newcastle,  Shields,  and  Sunderland 
Union  Joint  Stock  Banking  Company,  upon  the  application  of  (name  and  de- 
scription of  person  or  persons  making  the  application),  testified  hy  his  (or  their) 
ngning  his  (or  their)  name  (or  names)  in  the  margin  of  these  presents,  consent 
that  the  shares  numbered  respectively  in  the  capital  of  the  company, 

•hall  be  transferred  to  (name  and  description,  and  place  of  abode  of  proposed 
shareholder),  and  that  the  name  of  the  said  be  entered  in  'the  share 

register  book '  of  the  company  as  the  holder  of  such  shares.    Dated  this 
day  of 

Three  of  the  directors  of  the  Newcastle, 
Shields,  and  Sanderland  Union  Joint 
Stock  Banking  Company." 
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the  usual  dividend  of  10  per  cent,  on  paid-up  capital  was  declared. 
The  transfers  of  the  shares  of  the  respondent  were  effected  in  the 
usual  manner,  and  the  last  of  these  transfers  was  completed  on 
the  28th  August,  1847,  on  which  day  his  name  ceased  to  appear 
on  the  books  of  the  company  as  a  shareholder.  On  the  8th  De- 
cember, 1847,  the  return  required  under  7  Geo.  4,  c.  46,  of  those 
who  had  ceased  to  be,  and  those  who  were  then  shareholders,  was* 
made  by  the  directors  to  the  Stamp  Office.  The  name  of  the  ro- 
spondent  was  in  that  return  placed  among  those  who  had  ceased 
to  be  shareholders,  the  vendees  received  certificates,  and  were 
registered  as  shareholders,  and  afterwards  received  the  ordinary 

notices  of  meetings,  and  the  notices  for  a  call. 
*  801  *  At  the  end  of  1847  the  Union  Bank  fell  into  difficul- 
ties, and  calls  were  made  on  the  shareholders.  Two  of  the 
several  persons  to  whom  the  respondent  had  sold  his  shares  were 
persons  who  appeared  about  the  same  time  to  have  also  fallen  into 
difficulties,  and  a  demand  of  a  call  was  then  made  on  the  respon- 
dent, as  if  he  had  still  continued  a  shareholder  of  the  company. 
The  directors,  on  the  8th  of  January,  1848,  wrote  to  the  respon- 
dent :  "  They  will  not  allow  the  transfer  of  200  of  your  shares 

in  the  bank  to  Mr.  - — ,  nor  of  40  of  your  shares  to  Mr. , 

for  want  of  the  proper  assent  on  the  part  of  the  board  of  directors  to 
the  sale  and  transfer  of  those  shares  in  the  manner  prescribed  by  the 
deed  of  settlement."  The  respondent  at  once  wrote  back :  ^^  You 
will  find  that  the  transfer  of  these  shares  is  not  only  allowed,  and 
recorded  in  the  books  of  the  bank,  but  that  such  transfer  is 
further  confirmed,  if  necessary,  by  your  own  application  to  Mr. 

and  Mr. ,  for  their  calls  upon  these  shares  as  the  holders 

of  them.  Had  the  objection  to  the  transfer  been  taken  at  the 
time,  I  would  then  have  required  the  directors  to  take  the  shares 
at  the  price  of  the  day.     See  §  148."    The  directors  replied : 

"  The  transfers  of  your  shares  to  Mr. and  Mr. were  never 

brought  before  the  directors  at  all,  and  therefore  no  assent  could 
possibly  have  been  given  to  them :  if  you  had  taken  the  steps 
necessary  to  place  yourself  in  a  position  to  require  the  directors  to 
take  a  transfer  of  those  shares  to  the  company,  such  a  proceeding 
would  have  had  no  effect  in  the  case  of  an  insolvent  company,  of 
which  you  are  a  member.     No  application  has  been  made  to  Mr. 

or  Mr. for  payment  of  the  calls  on  those  shares." 

The  London  and  Westminster  Bank  having  a  large  claim  against 
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the  Newcastle,  &c.  Union  Bank,  took  proceedings  to  recover 
the  same,  and  obtained  judgment  for  68,157/.  *  128.  6e2.,  and  *  302 
issued  writs  of  scire  facias  against  several  shareholders  who 
had  not  paid  up  calls.  No  writ  of  scire  facias  was  at  first  issued 
against  the  respondent,  as  his  name  did  not  appear  on  the  October 
return  at  Somerset  House.  The  directors  of  the  Newcastle,  Ac. 
Union  Bank,  on  the  14th  January,  1848,  made  an  entry  in  the 
share  register  book  against  each  entry  of  the  transfer  to  the  before- 
mentioned  two  persons,  purchasers  from  the  respondent,  in  the  fol- 
lowing terms :  "  The  consent  of  the  board  of  directors  to  this 
transfer  not  having  been  given,  and  this  entry  having  been  made 
without  their  authority,  the  alleged  transfer  is  null  and  void."  On 
the  1st  of  March,  1848,  they  made  a  new  return  to  the  Stamp 
Office,  in  which  the  name  of  the  respondent  was  included  as  a 
member  of  the  company.  On  the  24th  January,  1848,  the 
London  and  Westminster  Bank,  by  its  public  officer,  Mr.  Bosan- 
quet,  commenced  an  action  by  scire  facias  against  the  respondent, 
to  which  he  pleaded  that  he  was  not  a  member  of  the  company. 
The  cause  was  tried  before  the  Lord  Chief  Baron,  at  the  sittings 
after  Michaelmas  term,  1849,  when  the  plaintiff  gave  in  evidence 
the  two  returns  of  March,  1847,  and  March,  1848,  and  the  altered 
entry  in  the  share  register  book  of  January,  1848  ;  but  evidence 
of  the  return  of  October,  1847,  tendered  by  the  defendant,  was  re- 
jected. A  statement  of  facts  was  agreed  on,  and  in  addition  to 
those  already  set  forth  appeared  the  following:  That  the  said 
broker  at  the  same  time  delivered  the  seller's  certificates  to  the 
same  clerk,  and  asked  whether  the  transfer  would  be  accepted,  and 
the  broker  left  at  the  bank  the  notice  and  certificates.  That  the 
clerk  went  into  the  manager's  room,  and  coming  back  answered 
the  broker  in  the  affirmative.  That  the  money  was  afterwards  paid 
by  the  buyer  on  the  25th  of  August,  and  the  buyer's  broker 
applied  to  the  bank  for  the  new  certificate  of  his  (the 
*  buyer)  being  the  holder  of  the  shares.  That  no  consent  *  803 
of  a  board  of  directors  was  given  by  a  board  of  directors  to 

Mr. becoming  or  being  registered  as  a  holder  of  these  shares, 

but  a  certificate  was  signed  by  Chapman,  the  managing  director, 
not  at  a  board,  but  separately  by  himself,  and  afterwards  sent  on  by 
him  to  Mr.  Brown  and  Mr.  Atkinson  respectively,  who  were  re- 
spectively directors,  and  who  respectively  signed  the  same  sepa- 
rately at  their  private  residences,  not  at  any  board,  and  returned  it 
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to  the  managing  director.  That  for  the  last  five  or  six  years,  the 
same  course  as  that  above  described  had  been  always  pursued  on 
the  transfer  of  shares,  no  consent  of  any  board  of  directors  having 
ever  during  that  time  been  given  to  any  transfer  of  shares.  That 
many  circulars  were  issued  by  the  directors  to  the  shareholders, 
between  the  date  of  the  transfer  to  Shortridge,  and  the  alteration 
of  the  register  in  January,  1848 ;  but  that  no  such  circular  was 
sent  to  the  defendant  Shortridge  until  the  7th  of  January,  1848. 

A  verdict  was  then  taken  for  the  plaintiff,  subject  to  a  motion  to 
enter  it  for  the  defendant.  The  case  was  argued  in  1850,  and  on 
the  8th  of  July  in  that  year  Mr.  Baron  Rolfe  delivered  the  judg- 
ment of  the  Court  of  Exchequer  in  favour  of  the  plaintiff.^  While 
the  case  was  still  under  consideration  in  the  Court  of  Exchequer, 
namely,  on  the  19th  April,  1850,  the  respondent  filed  his  bill  in 
the  Court  of  Chancery  against  the  public  ofiicer  and  directors  of 
the  Newcastle,  &c.  Union  Bank,  setting  forth  all  the  above  facts, 
and  praying  that  the  defendants  (the  present  appellants)  might 
be  restrained  from  using  his  name  in  their  said  company ;  that 
they  might  be  directed  to  indemnify  him  against  the  demands  of 
the  London  and  Westminster  Bank  ;  that  they  might  be  declared 
to  have  accepted  the  transfer  of  all  his  shares  in  their  com- 
*  304  pany,  and  that  it  *  might  be  declared  that  he  had  not  been 
a  member  of  the  company  since  August,  1847 ;  that  his 
name  might  be  erased  from  the  books,  and  that  the  company  might 
be  restrained  by  the  order  and  injunction  of  the  Court  of  Chancery 
from  continuing  his  name  on  the  share  register  book  of  the  com- 
pany, or  in  any  manner  treating  him  as  a  member ;  and  that  the 
Union  Banking  Company,  and  the  London  and  Westminster  Bank- 
ing Company,  might  be  restrained  from  further  prosecuting  any 
action  against  him  as  a  member  of  the  Union  Banking  Company 
after  August,  1847. 

The  cause  was  heard  before  the  Master  of  the  Bolls,  who  in 
April,  1852,^  granted  a  perpetual  injunction  against  Bosanquet, 
restraining  him  from  issuing  execution  in  the  action  at  law,  and 
declared  that  the  respondent,  on  the  28th  of  August,  1847,  ceased 
to  be  a  shareholder  in  the  Union  Banking  Company,  and  the  pub- 
lic officer  of  that  company  was  enjoined  not  to  place  his  name  on 
the  register  book,  or  on  the  return  made  to  the  Stamp  Office.  This 
was  the  decree  now  appealed  against. 

^  4  Ezch.  699.  *  16  Beav.  84. 
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The  Solicitor-  General  (/Str  E.  BeUiell)  and  Mr.  Selwyn  for  the 
appellants.  —  There  can  be  no  difference  in  this  case  between  the 
operation  of  rules  of  law  and  of  equity.  At  law  the  respondent 
has  been  declared  to  continue  a  shareholder.  He  has  no  equity  to 
set  up,  to  defeat  the  effect  of  that  decision.  The  judgment  of  the 
Master  of  the  Rolls  was  made  to  depend  on  a  supposed  collusion 
between  the  two  banks ;  but  that  was  not  the  matter  properly 
before  the  Court.  There  is  no  doubt  that  the  share  register  book 
is  conclusive  on  the  question  of  shareholder  or  not ;  but  that 
book  must  be  kept  as  ordered  by  the  board  of  directors,  and 
any  alteration  made  in  it  without  their  authority  is  null. 
*  The  mere  entry  in  the  book  does  not  show  that  the  re-  *  305 
quired  forms  have  been  duly  complied  with ;  nor  does  the 
simple  statement  that  that  was  so,  produce  any  such  effect,  nor 
can  it  be  binding  on  the  board  or  on  the  company.  The  respon- 
dent may  have  a  right  to  proceed  against  the  directors  for  not 
doing  what  he  lawfully  required,  or  to  call  on  the  purchaser  to 
proceed  to  the  regular  completion  of  the  contract,  but  he  is  not 
in  the  mean  time  relieved  from  his  liability  as  a  shareholder.  The 
real  contest  here  is  not  between  the  respondent  and  the  directors, 
but  between  him  and  the  company. 

[The  Lord  Chancellor.  —  The  question  is  not  between  the 
same  parties  as  in  the  Court  of  Exchequer.  There  it  was  between 
Shortridge  and  a  creditor  of  the  Union  Bank  ;  now  it  is  between 
him  and  that  bank  itself.] 

The  question  raised  is  the  same,  namely,  whether  he  continues 
a  shareholder  of  the  Union  Bank.  Taking  the  case  in  the  way  the 
most  favourable  to  the  respondent,  there  are  here  two  innocent 
parties ;  the  question  is,  which  is  to  suffer  ?  Certainly  not  the 
company,  but  the  man  who  did  not  comply  with  the  laws  of  the 
company.  The  negligence  of  the  directors  cannot  affect  the 
company.  It  is  clear  that  unless  an  agent  acts  in  conformity  with 
the  rules  settled  for  his  conduct,  the  act  done  has  no  validity.  The 
power  of  the  directors,  the  agents  of  the  company,  was  given,  to 
be  employed  on  certain  conditions,  and  in  certain  forms  ;  if  not  so 
employed  the  act  is  invalid  :  Ex  parte  Morgan?-  There  the  direc- 
tors had,  but  not  in  conformity  with  the  provisions  of  the  deed  of 
settlement,  purchased  the  shares  of  Morgan  ;  and  it  was  held  that 
this  irregular  purchase,  though  made  under  the  authority  of  a 

^  1  Macn.  &  G.  225,  1  Hall  k  T.  324,  1  De  G.  &  S.  750. 
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resolution  of  a  general  meeting,  did  not  absolve  Morgan 

*  306    *  from  his  liability  to  be  a  contributor.     Ex  parte  Lawet  ^ 

was  decided  on  the  same  principle.  In  Ex  parte  Bennett,  in 
re  Cameron^s  Coalbrook  Railroad  Company^  the  Lords  Justices 
affirmed  a  decision  of  the  Master  of  the  Rolls,  holding  that  a  share- 
holder who  has,  by  an  irregular  act  ot  the  directors,  been  allowed 
to  retire  from  the  company,  is  still  liable  to  be  placed  on  the  list 
of  contributories.  In  Keene^a  Ca9e?  and  in  the  Chreat  Western 
Railway  v.  RiLshotU^^  the  same  course  was  followed.  The  deed  of 
settlement  gives  the  law,  which  cannot  be  abrogated  by  the  act  of 
directors,  or  even  by  the  vote  of  a  general  meeting.  Tlie  mistake 
of  the  Master  of  the  Bolls  here  was,  that  while  he  treated  the  share 
register  book  as  conclusive,  he  assumed  that  the  correctness  of  the 
entries  there  did  not  depend  on  compliance  with  the  deed,  but  on 
the  practice  of  the  directors.  Suppose  the  entry  had  been  made 
by  mistake,  it  would  not  be  binding  on  the  general  body  of  the 
shareholders,  nor  will  it  be  so  if  made,  as  it  was  here,  by  an 
irregular  practice,  contrary  to  the  law  of  the  company.  Straffon^s 
C<ise^  does  not  overrule  MorgarCs  Case;  on  the  contrary,  in 
deciding  it.  Lord  Chancellor  St.  Leonards  expressly  stated  *  that 
they  were  distinguishable  from  each  other.  The  letter  of  the  deed 
and  the  constitution  of  the  company  alone  govern  the  decision  of 
cases  like  the  present,  and  the  admission  made  in  the  Exchequer, 
that  no  consent  had  been  given,  must  be  acted  on  here. 

Mr.  Roundell  Palmer  and  Mr,  Elmsley  (^Mr.  Bates  was  with 

them)  for  the  respondent.  —  This  appeal  does  not  necessarily 

involve  the  decision  of  the  case  in  the  Court  of  Exchequer,^ 

*  307    for  they  are  *  between  diflFerent  parties,  on  different  states 

of  facts,  and  are  to  be  decided  by  different  rules  of  law ;  but 
if  the  two  cases  are  inconsistent,  then  it  is  submitted  that  that 
decision  is  erroneous.  The  individual  shareholders  have  not 
merely  the  power  but  the  right  to  transfer  their  shares.  The  deed 
shows  how  that  right  is  regulated,  and  is  to  be  exercised.  If  they 
do  all  that  in  them  lies  to  observe  the  provisions  of  the  deed,  their 

^  20  Law  J.  N.  S.  Ch.  295,  confirmed  on  appeal,  1  De  G.,  M.  &  G.  421. 

*  IS  Beav.  S49,  affirmed,  24  Law  J.  N.  S.  Ch.  ISO. 

»  8  De  G.,  M.  &  G.  272.  •  1  De  G.,  M.  &  G.  689. 

«  5  De  G.  &  S.  290.  ^  4  Exch.  699. 

'  1  De  G.,  M.  &  G.  676. 
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right  is  duly  exercised,  and  an  irregularity  on  the  part  of  the 
directors  cannot  affect  its  exercise.  On  the  evidence  here  the  con- 
sent must  be  assumed  to  have  been  duly  given.  The  shareholders 
of  this  company  were  prevented  from  inspecting  the  books,  and 
had  no  means  of  compelling  the  directors  to  follow  the  formal 
requisites  of  the  deed  of  settlement.  Their  rights  were,  therefore, 
not  affected  by  any  negligence  of  the  directors  to  do  so.  The 
144th  clause  prohibits  the  admission  of  new  shareholders  '*  without 
the  consent  of  the  board  of  directors  "  ;  that  consent  is  to  be  shown 
by  "a  certificate  in  writing,  signed  by  three  of  the  directors," 
who,  for  such  a  purpose,  therefore  constitute  a  board.  No  share- 
holder has  the  means  of  knowing  in  what  way  the  three  signatures 
are  attached  to  the  consent,  but  if  they  are  attached  and  the  altera- 
tion  is  afterwards  made  in  the  share  register  book,  the  transfer  is, 
by  the  156th  clause,  complete  as  between  him  and  the  company. 
All  that  was  done  here,  and  as  most  of  Shortridge's  own  shares 
had  been  transferred  to  him  in  the  same  way  in  which,  in  July, 
1847,  he  transferred  them  to  others,  the  argument  of  the  appel- 
lants, if  good  for  any  thing,  would  show  that  as  to  those  shares  he 
never  had  been  a  shareholder  at  all.  Nay,  the  very  existence  of 
the  company  is  affected  by  the  argument  on  the  other  side,  for  the 
admitted  facts  prove  that  out  of  the  whole  30,000  shares,  of  which 
the  capital  consisted,  only  4245  were  original  and  untransferred 
shares. 

*  [The  Lord  Chancellor.  —  If  tlie  transfers  have  been   *  808 
so  made  that  the  party  cannot  be  considered  liable  to  an 
action  at  the  suit  of  an  external  creditor,  what  is  the  purpose  of 
the  interference  of  a  Court  of  equity  ?] 

It  was  necessary  to  appeal  to  equity,  because  the  directors  had 
tampered  with  the  books.  If  the  transaction  appears  valid  at  law, 
there  is  good  ground  for  an  application  to  equity.  On  the  20th 
October,  1847,  there  was  a  meeting  to  stop  all  further  transfers, 
which,  in  fact,  was  an  admission  that  all  which  had  been  before 
made  were  properly  made,  and  the  resolution  then  passed  referred 
entirely  to  those  which  might  be  proposed  after  that  date.  What 
had  once  been  done  could  not  be  retracted :  Holme^a  Case,^  The 
principle  on  which  this  House  will  act  is  shown  in  the  case  of  Piers 
V.  Piers^  where  the  long-settled  mode  of  performing  a  certain  act 
was  recognised  as  explaining  away  a  difficulty,  occasioned  by  the 

*  2  De  G.,  M.  &  6. 113.    See  p.  126.  *  2  H.  L.  Cas.  831. 
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misrecoUection  of  one  of  the  witnesses.  StraffovC»  Case^  is  di- 
rectly in  point  with  the  present ;  and  Taylor  v.  ffughes  ^  actually 
decides  it.  There  persons  had  been  shareholders  in  a  commercial 
and  agricultural  bank;  no  power  existed  in  the  deed  for  the 
directors  to  buy  up  their  shares,  but  there  was  a  general  power  for 
them  to  manage  the  affairs  of  the  company.  The  directors  ordered 
that  the  stock  of  a  member  should  be  taken  at  a  certain  price,  and 
the  transfer  was  executed,  but  in  an  irregular  manner.  They 
afterwards  attempted  to  impeach  what  they  had  thus  done,  but  it 
was  held  that  they  could  not  do  so. 
Here  the  formalities  of  transfer  were  dispensed  with  by  the 

directors  themselves :  the  respondent  had  no  means  of  com- 
*  809    polling  the  observance  of  them,  nor  could  he  even  *  know 

that  tliey  were  not  duly  observed.  Under  such  circum- 
stances the  act  of  the  directors  who  signed  the  consent  was  the  act 
of  the  board  of  directors,  and  their  course  of  dealing  in  this  mat- 
ter binds  all  parties  :  Walter^ s  Ca$e^  Qardon^s  Case^^  Bagge^%  Ca»ef 
CockburrCs  Ca%e^  Straffan^s  CaaeJ  This  mode  of  transferring 
shares,  although  not  in  conformity  with  the  deed  of  settlement, 
had  been  adopted  from  the  beginning,  and  the  rule  laid  down 
by  Lord  Eldon  in  Const  v.  Harris  ^  applies,  namely  that  altera- 
tions ought  not  to  be  made  in  a  deed  of  partnership,  except 
by  the  agreement  of  all,  but  that  '^  if  alterations  were  made  by 
some  of  the  partners  and  acquiesced  in  by  all,  the  Court  would 
hold  that  to  be  an  adoption  of  new  terms.'*  That  rule  was 
stated  and  expressly  affirmed  by  Lord  St.  Leonards  in  Taylor  v. 

Even  in  the  case  of  Keene  ^^  the  transfer  was  held  to  be  insuffi- 
cient, not  merely  because  formal  requisites  of  transfer  had  not 
been  complied  with,  but  because  in  substance  there  was  no  proof 
of  the  allowance  of  the  transfer  by  the  company,  for  though  there 
was  an  entry  of  Kluht's  name  in  the  company's  books,  the  divi- 
dends subsequently  due  to  his  wife  had  been  paid  to  the  testatrix's 
executor,  and  not  to  her,  and  the  entry  appeared  to  be  the  mere 
unauthorised  entry  of  the  secretary. 

*  1  De  G.,  M.  &  G.  576.  •  4  De  G.  &  S.  177. 

*  2  Jones  &  L.  24.  '  1  De  G.,  M.  &  G.  576. 
'  8  De  G.  &  S.  149.  ■  Turner  &  R.  496,  517. 
«  8  De  G.  &  S.  249.  *  2  Jones  &  L.  24,  58. 

*  13  Bear.  162.  »  .8  De  G.,  M.  &  G.  272. 
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N 

Hx parte  Bennett'^  is  not  an  authority  the  other  way ;  for  there 
a  particular  act  was  done  which  was  clearly  vltra  virei  of  the 
directors,  and  could  not  affecl;  the  creditors  of  the  company ;  and 
the  proceedings  in  Walter 8^ s  Second  Case^  were  held  Toid, 
because  *  there  the  requisites  of  the  deed  were  said  to  be  *  810 
systematically  violated.  In  all  those  cases  too,  the  question 
related  to  the  rights  of  strangers  and  creditors  as  against  a  share- 
holder whose  shares  had  been  irregularly  transferred.  Here  the 
parties  are  not  the  directors,  or  a  member  and  a  creditor,  but  the 
directors  and  a  member  of  the  company ;  and  the  default  as  to 
the  regularity  of  the  proceeding  is  a  default  by  the  directors,  and 
not  by  the  respondent,  who  on  his  part  has  done  all  that  the  deed 
required. 

The  Solicitor' Generalj  in  reply.  —  The  true  and  only  point  in  this 
case  is,  whether  the  relation  in  which  Shortridge  contracted  to 
stand  with  the  company  can  be  dissolved  in  any  other  way  than  is 
provided  for  by  the  deed.  The  answer  must  be  in  the  negative. 
The  directors  are  the  agents  of  the  company,  and  can  exercise  no 
authority  to  bind  the  company,  except  that  which  is  given  to  them 
by  the  deed  creating  them  agents.  In  some  of  the  cases  cited  on 
the  other  side,  such,  for  instance,  as  Bagge^e  Case^  the  acts  done 
were  held  good  notwithstanding  the  omission  of  certain  required 
formalities,  but  that  was  because  those  formalities  were  impossible 
to  be  complied  with.  There  was  no  such  impossibility  here,  and 
therefore  those  cases  do  not  apply  to  the  present.  In  others  the 
case  had  not  been  provided  for.  In  Taybr  v.  Hughee^  the  deed 
said  nothing  as  to  the  company  purchasing  shares,  but  the  power 
which  the  directors  exercised  in  purchasing  them  was  thought  by 
Lord  St.  Leonards  to  be  necessarily  existent  in  the  directors.^ 
Here  there  could  be  no  such  inferential  authority,  for  the  deed 
expressly  declared  that  no  transfers  should  be  valid,  except 
they  were  consented  to  in  a  certain  specified  way,  *  and  *  811 
that  case  therefore  has  no  bearing  upon  the  present.  In 
like  manner  Waltere^e  Firet  Case  ^  must  be  read  in  connection  with 
MbrgarCe  Caee^  and  then  it  will  be  found  not  to  be  opposed  to  the 

^  IS  Bear.  389,  24  L.  J.  N.  S.  Ch.  ISO. 

*  3  De  6.  &  S.  244.  *  2  Jones  &  L.  52. 

'  13  Beav.  162.  •  3  De  6.  &  S.  149,  244. 

*  2  Jones  &  L.  24.  '  1  Macn.  &  G.  225,  1  Hall  &  T.  324. 
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argument  for  these  appellants.  The  cases  of  Bennett,^  of  Keene? 
and  of  Lawei^  Waltera^a  Secrmd  Ca%t^  is  clearly  in  their  favour, 
are  directly  in  point  with  the  present,  and  the  last  of  them  ex- 
pressly establishes  that  even  the  resolution  of  a  general  meeting, 
and  ttfe  acting  on  that  resolution  by  the  directors,  will  not  have 
force  to  defeat  the  provisions  of  the  deed. 

1855.    May  I. 

The  Lord  Chancellor.  —  The  Master  of  the  Bolls,  when  he 
gave  judgment  in  this  case,  prefaced  it  by  the  observation  that  it 
had  occupied  so  much  of  the  time  of  the  Court,  and  therefore 
had  allowed  so  many  opportunities  of  considering  the  bearing  of 
the  different  questions  that  arose,  that  he  did  not  wish  for  further 
time  before  deciding  it.  I  may  say  that  that  is  entirely  the  situa- 
tion in  which  I  feel  myself  here.  Upon  communicating  with  my 
noble  and  learned  friend,  I  find  that  we  do  not  take  exactly  the 
same  view  of  the  case,  but  inasmuch  as  I  rather  think  that  he 
concurs  in  all  particulars  with  the  Master  of  the  Rolls,  and  after 
hearing  the  case  has  come  substantially  to  the  same  conclusion, 
it  will  not  be  necessary  for  me  to  detain  your  Lordships  at  very 
great  length  in  stating  the  grounds  upon  which,  on  an  examination 
of  the  authorities,  I  have  arrived  at  a  different  conclusion. 

Having  been  a  member  of  the  Court  of  Exchequer  at  the  time 
when  this  case  came  before  that  Court,  it  may  well  be  that 
*  812  the  impressions  which  the  discussion  of  that  *  case  pro- 
duced on  my  mind  have  been  stronger  than  they  would 
otherwise  have  been,  and  they  may  perhaps  unduly  influence  me 
now.  I  have,  however,  endeavoured  to  divest  myself  of  all  pre- 
conceived opinions  and  of  all  feeling  or  impression  arising  from 
that  circumstance,  but,  with  every  desire  to  do  so,  I  confess  that 
the  conclusion  to  which  I  should  arrive  if  this  case  now  came 
before  me  for  the  first  time  is  the  same  as  that  at  which  I  did 
arrive  when  the  case  was  before  the  Court  of  Exchequer. 

In  the  case  of  joint  stock  companies  the  rights  of  the  parties 
ought  to  be  strictly  regulated  by  the  terms  of  the  deed.  When, 
as  in  the  present  case,  a  person  becomes  a  shareholder  in  a  com- 
pany and  executes  a  deed  as  a  shareholder,  with  the  stipulation 

'  18  Beav.  839,  24  L.  J.  N.  S.  Ch.  ISO.  «  3  De  6.  &  S.  149,  244. 

*  8  De  G.,  M.  &  G.  272. 

*  20  L.  J.  N.  S.  Ch.  295,  affirmed,  1  De  G.,  M.  &  G.  421 
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in  it  that,  as  between  himself  and  the  other  shareholders,  he  shall 
cease  to  be  a  shareholder  hy  going  through  a  particular  course  of 
proceeding,  he  may  so  cease  by  going  through  that  course,  but 
cannot  cease  to  be  a  shareholder  by  any  thing  short  of  that.  I 
doubt  whether  I  might  not  go  the  length  of  saying  that  he  could 
not  otherwise  cease  to  be  a  shareholder,  even  should  the  course 
thus  prescribed  be  a  mere  matter  of  form.  But  when  the  stipu- 
lation as  between  himself  and  the  other  shareholders  is,  that 
each  shareholder  shall  cease  to  be  a  shareholder  only  by  the  con- 
sent of  a  board  of  directors,  given  at  one  or  more  meetings  of  the 
board  of  directors  to  consider  the  propriety  of  permitting  the 
transfer,  I  cannot  treat  that  as  a  mere  matter  of  form,  but  I  must 
think  that  compliance  with  such  a  requisition  is  strictly  a  matter 
of  substance. 

The  first  question  here  is,  whether  Mr.  Shortridge  has  ceased  to 
be  a  shareholder  in  the  mode  in  which  alone  it  was  competent  to 
him  so  to  cease.  In  the  argument  upon  the  case  before  the  Court 
of  Exchequer  it  was  stated  as  an  admitted  fact,  that  there  had  not 
been  the  consent  of  a  board  of  directors.  It  was  argued 
here  very  strongly  at  *  the  bar,  that  though  that  was  ad-  *  313 
mitted  in  the  Court  of  Exchequer,  it  ought  not  to  be  taken 
as  admitted  here,  because  here  we  were  not  bound  by  those  admis- 
sions that  the  case  was  to  be  looked  at  simply  upon  the  evidence ; 
and  that,  in  fact,  looking  at  all  the  evidence  taken  together,  it 
must  be  assumed  that  there  was  the  consent  of  the  board  of 
directors.  I  certainly  cannot  concur  in  that  view.  I  think  it  is 
perfectly  clear  upon  all  the  proceedings  that  there  was  not  the 
consent  of  the  board  of  directors,  and  assuming,  as  it  was  stated 
in  the  Court  of  Exchequer,  that  for  five  or  six  years,  or  as  it  was 
stated  upon  the  evidence,  from  the  first  commencement  of  the 
company,  there  was  no  other  mode  of  transfer,  the  important 
question  is  this :  whether  this  mode  is  to  be  taken  as  a  substitute 
for  the  mode  stipulated  for  in  the  deed.  It  is,  in  truth,  upon  that 
point  that  the  Court  of  Exchequer  was  at  variance  from  the 
opinion  expressed  by  the  Master  of  the  Rolls,  and  as  it  appears 
to  me  the  Court  of  Exchequer  was  right.  Assuming  that  there 
never  was  a  transfer  made  in  any  other  mode  than  that  in  which 
the  transfer  by  Mr.  Shortridge  was  made,  still  that  is  immaterial, 
inasmuch  as  that  is  not  the  mode  stipulated  in  the  deed  as  be- 
tween Mr.  Shortridge  and  his  copartners.    Mr.  Shortridge,  in  my 
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opiuioD,  therefore,  never  ceased  to  be  a  partner  as  between  himself 
and  them.  That  is  shortly  the  view  I  should  have  taken  of  this 
case  if  mj  noble  and  learned  friend  had  not  differed  from  me,  but 
when  I  find  that  the  Master  of  the  Bolls  and  my  noble  and 
learned  friend  take  a  different  view  of  the  case,  it  certainly 
tends  to  shake  my  confidence  in  the  opinion  which  I  enter- 
tain. 

If  the  decision  of  this  case  had  depended  upon  whether  I  should 

alter  or  not  the  opinion  I  had  formed  in  the  Court  of  Exchequer, 

I  should  have  taken  further  time  to  consider  it,  but  as  it  is 

*  814    not  material  to  the  result,  I  have  *  not  thought  it  necessary 

to  take  that  course,  but  only  to  say  that  I  am  inclined  to 
maintain  the  opinion  which  I  before  entertained. 

There  is  one  other  point,  however,  to  which  I  feel  myself  called 
upon  to  advert,  in  order  that  it  may  not  be  supposed  that  I  have 
overlooked  it.  Even  supposing  the  Master  of  the  Bolls  to  be  cor- 
rect in  his  view  of  the  law,  I  do  not  see  that  this  was  a  case  for  an 
injunction ;  because,  what  the  Master  of  the  Bolls  has  stated  is, 
not  that  Mr.  Shortridge  did  not  remain  a  shareholder,  but,  that 
for  some  equitable  reason  it  was  not  proper  that  the  appellants 
should  assert  against  him  in  that  character  their  legal  rights.  But 
the  decree  proceeds  expressly  upon  the  declaration  that  the  plain- 
tiff, on  the  28th  August,  1847,  ceased  to  be  a  shareholder.  If 
that  is  so,  I  cannot  imderstand  what  necessity  there  was  for  an 
injunction  at  all.  If  he  ceased  to  be  a  shareholder,  then  any 
action  against  him  would  be  perfectly  innocuous,  and  we  must 
consider  the  case  without  reference  to  the  fact  that  this  action  has 
been  brought,  and  that  in  consequence  of  the  arrangement  between 
the  parties  bringing  it  before  the  Court,  it  has  been  erroneously 
decided.  We  must  see  what  in  substance  are  the  rights  which 
the  plaintiff  in  this  suit  establishes  to  the  satisfaction  of  the  Court. 
The  defendants  have  no  legal  right  against  Mr.  Shortridge  if  he 
has  ceased  to  fill  the  only  character  which  could  entitle  them  at 
law  to  proceed  against  him.  Instead  of  a  suit  in  equity  to  restrain 
the  action,  the  proceeding  should  have  been  in  the  nature  of  a 
demurrer,  but  if  the  plaintiff  has,  according  to  the  declaration  in 
the  decree,  ceased  to  be  a  shareholder,  to  what  purpose  should  you 
restrain  the  defendants  from  bringing  an  action  ? 

I  am  purposely  very  short  in  the  observations  that  I  make. 

*  815    I  make  them  merely  with  the  object  of  showing  *  the  view 
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I  take  of  tho  case  as  it  stands.  I  am  aware  that  in  the  result 
it  is  unimportant,  and  I  do  not  wish  to  enter  into  a  more  elab- 
orate discussion,  because  I  believe  my  noble  and  learned  friend, 
who  is  so  familiar  with  this  subject,  will  state  his  views,  which 
concur  with  those  of  the  Master  of  the  Bolls,  and  I  can  only 
state  that  I  shall  be  ready  to  acquiesce  in  the  conclusion  at 
which  he  arrives. 

Lord  St.  Leonards.  —  My  Lords,  I  very  much  regret  that  my 
noble  and  learned  friend  on  the  Woolsack  does  not  take  the  view 
of  this  case  which  impresses  itself  upon  my  mind.  It  is  a  ques- 
tion which  I  have  often  had  occasion  to  consider,  both  in  Ireland 
and  in  this  country,  and  that,  no  doubt,  may  have  produced  a 
strong  impression  upon  my  mind,  independently  of  the  particular 
arguments  urged  in  this  case ;  and  certainly  the  arguments  urged 
upon  the  part  of  the  appellant  have  not  removed  that  impression. 

The  question,  as  I  understand  it,  really  is,  whether  a  long  course 
of  dealing  by  a  company,  contrary,  not  to  the  real  interests  of  the 
company  or  the  bona  fides  of  the  transactions,  but  contrary  to  some 
of  the  terms  of  the  deed  under  which  the  company  was  formed, 
shall  or  shall  not  be  held  to  disentitle  such  company  to  object  to 
particular  rights  acquired  by  .that  course  of  dealing,  as  acquired 
in  disregard  of  the  provisions  of  the  company's  deed  of  settlement. 

I  entirely  agree  with  my  noble  and  learned  friend,  that  the 
question  as  to  the  effect  of  this  disregard  ought  to  be  considered 
in  the  same  manner  in  equity  as  at  law.  There  is  no  equity,  that 
I  am  aware  of,  arising  out  of  these  transactions,  which  ought  not 
to  be  applied  as  a  rule  of  law,  and  the  question,  therefore, 
simply  amounts  to  this :  Have  the  *  directors  or  the  share-  *  816 
holders  by  their  contract  precluded  themselves  from  object- 
ing to  the  informality  of  which  they  themselves  have  been  guilty  ? 

I  think  that  the  decision  of  the  Master  of  the  Rolls  may  be 
maintained  upon  the  ground  upon  which  the  case  of  Tat/lor  v. 
Sughes  ^  was  decided.  I  am  unwilling  to  refer  to  a  decision  of 
my  own,  but  that  case  has  been  decided  for  a  good  many  years,  and 
has  been  acquiesced  in.  That  case  decided,  that  though  the  rule 
might  be  the  same  at  law  as  in  equity,  yet  where,  under  the  Act 
of  7  Greo.  4,  the  company  had  made  use  of  a  creditor  simply  as  a 
sham,  as  a  tool  to  work  against  a  shareholder,  who  ought  not  properly 

*  2  Jones  &  L.  24. 
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to  be,  but  who  was,  thereby  placed  at  a  disadvantage,  because 
under  the  Act  of  Parliament  he  was  open  to  difficulties  to  which 
he  would  not  otherwise  be  subject  as  between  himself  and  the 
company,  the  shareholder  was  entitled  to  relief.  It  appears  to  me 
the  present  is  not  distinguishable  from  that  case.  There  the 
Act  of  Parliament  was  resorted  to  by  the  company  in  order  to 
bind  a  shareholder  who  ought  not  so  to  have  been  bound  as 
between  himself  and  the  company,  whatever  might  be  the  rights 
of  adverse  creditors ;  and  that  constitutes  the  equity.  I  do  not 
quite  understand  (and  I  agree  with  my  noble  and  learned  friend 
upon  that)  the  ground  upon  which  the  Master  of  the  Rolls  ultimately 
put  this  case.  He  speaks  of  equities,  without  pointing  out  what 
he  considers  them  to  be.  I  desire  it  to  be  understood  that,  as  far 
as  my  opinion  goes,  there  is  not  any  equity  arising  out  of  the  deal- 
ings between  the  parties  which  would  constitute  a  right  in  equity 
as  contradistinguished  from  the  operation  and  efficiency  of  those 

very  same  proceedings  at  law. 
*  817        The  case  then  lies  in  a  very  narrow  compass.    In  point  *  of 

fact,  the  directors  ought  to  have  held,  at  stated  periods,  a 
regular  board  (they  could  have  had  other  boards  if  they  had  thought 
proper  to  summon  them),  and  they  ought  at  those  boards  to  have 
either  assented  to  or  dissented  from  the  proposed  transfer  of  shares. 
It  is  material  to  observe  what  the  effect  of  a  dissent  was.  It  was 
to  compel  the  company  through  the  medium  of  a  board  of  direc- 
tors to  purchase  the  shares,  the  sale  of  which  to  the  proposed 
transferee  was  objected  to  by  the  directors.  So  that  they  never 
could  object  to  a  proposed  sale  of  shares  to.  a  third  person  without 
imposing  upon  themselves  the  obligation  of  buying  the  very  shares 
at  a-  given  price,  according  to  a  stipulation  in  the  deed  ;  and  even 
where,  therefore,  the  directors  consent  to  a  transfer,  they  do,  by 
that  consent,  whether  it  is  expressed  in  the  form  required  by  the 
deed  or  not,  relieve  the  company  and  the  funds  of  the  company 
from  the  obligation  to  purchase  those  shares ;  so  that,  by  every  con- 
sent given,  although  irregularly,  the  funds  of  the  company  are 
relieved  from  that  pressing  obligation. 

The  way  in  which  the  business  was  managed  appears  to  be  this : 
the  deed  requires,  in  the  ordinary  manner,  that  the  directors  should 
consent  if  they  think  proper,  or  should  dissent ;  that  consent  is  to 
be  given  in  a  settled  form,  but  that  form  is  not  rendered  impera- 
tive.    It  is  not  that  they  shall,  but  that  they  may,  give  a  certifi- 
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cate,  in  the  form  pointed  out  by  the  deed.  The  form  is  not  im- 
perative, but  still  a  certificate  was  to  be  given  by  the  board  of 
directors.  Now  the  evidence  shows  that,  in  point  of  fact,  no 
meeting  of  a  board  of  directors  ever  was  held  during  all  those 
years  for  the  purpose  of  giving  consent  to  or  dissent  from  any 
one  transfer  that  ever  was  made ;  and  out  of  some  fifty  thou- 
sand shares  which  form  the  capital  of  this  company,  the  title  to 
forty-five  thousand  altogether  depends  upon  irregular  trans- 
actions ;  *  that  is,  upon  transfers  made  without  the  consent  *  318 
of  the  "  board  of  directors,"  as  required  by  the  deed.  So 
that  what  your  Lordships,  as  a  Court  of  justice,  are  called  upon 
to  do,  is,  to  declare  every  one  of  the  transfers  of  those  forty-five 
thousand  shares  to  be  null  and  void,  as  regards  the  company  and 
the  persons  who  are  entitled  to  those  shares,  and  that,  too,  upon 
this  ground,  that  the  directors  themselves  neglected  that  particular 
form  of  proceeding  to  which  they  were  bound  by  the  deed  to  adhere. 

I  am  sorry  to  refer  again  to  my  own  decision,  but  it  appears  to 
me  to  be  in  point,  and  I  submit  it  to  your  consideration :  the  dis- 
tinction which  I  there  took,  and  which  I  believe  to  be  correct,  was 
this,  that  if  the  directors  do  acts  in  violation  of  their  deed,  in  a 
matter  in  which  they  have  no  authority,  in  that  case  it  is  not  a 
question  of  mere  form,  for  that  form  is  substance.  The  thing  is 
not  within  their  power,  it  is  lUira  vires^  and  those  acts  are  altogether 
null  and  void.  But  in  a  case  like  this,  the  act  to  be  performed  is 
within  the  power  of  the  directors,  where  it  is  their  duty  to  do  it, 
and  if  they  neglect  to  do  it,  and  by  their  neglect  damage  accrues 
to  third  parties,  a  Court  of  law,  as  I  apprehend,  or  a  Court  of 
equity,  will  not  allow  the  company  to  take  advantage  of  such  neg- 
lect. That  I  apprehend  to  be  a  plain  rule,  and  it  is  a  rule  which  I 
will  show  to  your  Lordships  is  established  by  all  the  authorities 
upon  this  subject. 

In  this  case  the  directors  ought  to  have  kept  a  transfer  book, 
and  also  a  share  or  proprietors'  register  book.  That  register  book 
was  the  foundation  of  the  returns,  which  by  the  Act  of  ParliamQnt 
the  directors  were  bound  to  make.  Those  books  ought  to  be  cor- 
rect, not  simply  on  accoiint  of  the  company,  but  on  account  of  the 
obligation  which  the  Act  of  Parliament  imposed  upon  the  direc* 
tors  to  make  out  difierent  returns.  They  were  bound  to 
make  returns  from  *  time  to  time  of  their  existing  mem-  *  319 
bers,  and  at  the  same  time  to  make  a  return  of  those  per- 

[243] 


*319  CASES  IN  THE  HOUSE  OF  LORDS. 

SODS  who  bad  ceased  to  be  members.  Tliey  never  could  do  that 
according  to  the  intentioD  of  the  Act  of  Parliament  unless  those 
books  were  correct. 

On  looking  at  the  books,  it  appears  that  although  they  have  a 
heading  for  almost  every  part  of  the  transaction  that  can  be  placed 
under  a  heading,  there  is  no  heading  whatever  under  which  they 
could  make  an  entry,  in  regard  to  consents  to  or  dissents  from 
purchases  and  sales.  I  take  it,  therefore,  that  upon  the  very  face 
of  their  own  books  there  could  not  be  a  director  or  any  other  per- 
son who  had  access  to  the  deeds  and  the  books  of  the  company,  who 
must  not  have  acquired  a  full  knowledge  of  the  fact,  that  from  the 
beginning  of  this  company's  transactions  to  the  time  that  it  stopped 
general  dealing,  the  directors  never  had  upon  any  one  occasion 
given  a  regular  consent,  in  the  manner  required  by  the  deed.  It 
is  no  immaterial  circumstance  that  the  deed  of  partnership,  if  I 
may  so  call  it,  of  this  company,  expressly  excludes  shareholders 
from  having  any  right  to  inspect  the  books  or  documents  belonging 
to  tlie  company.  They  could  not  therefore  properly,  nor  possibly, 
know  what  the  books  contained.  But  the  directors  knew  what  the 
books  contained.  The  general  body  of  the  shareholders  only  knew 
of  whom  the  board  was  constituted  ;  and,  in  fact,  speaking  gen- 
erally, most  of  them  stood  upon  the  same  foundation,  namely, 
upon  transfers,  made  precisely  in  the  same  way  in  which  transfers 
were  made  to  Mr.  Shortridge. 

The  way  was  this :  the  appellants  had  a  managing  director  at 
the  office  ;  he  sat  there ;  he  received  the  notices.  In  the  first  in- 
stance a  notice  was  required  to  be  given  to  the  directors  by  the 

person  proposing  to  sell  shares,  stating  the  proposed  seller's 
*  320    name,  that  of  the  proposed  *  buyer,  and  the  price,  showing 

the  shares  to  have  been  regularly  sold ;  and  every  one  of 
these  transactions  was  carried  in  by  the  broker  to  the  office,  in 
order  to  inquire  whether  it  was  accepted  or  not ;  and  the  managing 
director,  sitting  as  a  board,  and  representing  the  board,  though  of 
course  he  did  not  constitute  a  ^'  board,"  sent  out  word  to  the 
clerk  that  it  was  accepted.  Then  after  having  himself  signed  the 
transfer  in  consequence  of  that  supposed  consent  or  certificate,  the 
plan  was  to  send  that  certificate  to  be  signed  by  two  other  directors, 
and  the  certificate  was  delivered  out  to  every  purchaser,  signed  by 
three  directors.  Upon  the  face  of  it,  the  purchaser  could  not  pos- 
sibly tell  that  that  was  not  a  valid  instrument.    In  point  of  feet, 
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the  instrument  was  a  Talid  one  as  regarded  itself,  and  the  directors 
cannot  be  heard  to  say,  after  such  an  universal  dealing,  that  the 
transfers  are  null  and  void.  The  rights  of  the  general  body  of  the 
shareholders  depended  very  much  upon  this  formal  mode  of  trans- 
fer. The  directors  neglected  the  intermediate  steps.  It  was  not 
that  their  subsequent  steps  were  not  right,  or  that  the  certificate 
was  not  a  proper  consent  under  clause  144  of  the  deed  ;  the  cer- 
tificate itself  was  right,  and  where  a  purchaser  was  himself  already 
a  shareholder,  in  that  case  he  signed  the  receipt,  which  receipt,  by 
the  deed,  is  an  exoneration  to  the  seller  from  future  liability.  It 
happened  in  this  case  that  a  man  buying,  who  was  already  a  share- 
holder, signed  the  receipt.  That  was  a  discharge  according  to  the 
deed  ;  but  then  the  preliminary  consent  had  not  been  given  modo 
et  formd  according  to  the  deed.  The  directors  chose  to  neglect 
that  form,  although  it  was  a  duty  incumbent  upon  them  to  ob- 
serve it.  • 

In  the  returns  under  the  Act  of  Parliament,  which  are  placed 
before  the  public  in  order  that  they  may  have  the  security  of 
a  return  upon  oath,  showing  who  are  the  *  members  for  the  *  321 
time  being  of  the  company,  a  statement  was  regularly 
made,  founded  upon  these  transfers  which  are  now  objected  to, 
showing  that  the  transferee  had  become  a  member  of  the  company 
where  he  was  not  so  before,  and  showing  that  the  transferor  had 
ceased  to  be  a  member,  and  consequently,  under  one  of  the  clau&ies 
in  this  deed,  if  the  proceeding  was  binding  upon  the  company,  he 
thereby  l)ecame  released  from  further  liability.  The  clause  is  ex- 
press to  that  effect. 

The  deed  provides  that  there  shall  be  no  alteration  in  the 
registers,  except  by  the  directors  themselves.  They  can  therefore 
alter  the  register,  of  course,  upon  the  transfer ;  that  is  a  matter 
within  their  duty.  Here  the  registers  having  been  properly  altered 
and  made  conformable  to  the  real  facts  of  the  case,  the  appellants, 
in  order  to  raise  this  question,  and  to  endeavour  to  attack  Mr. 
Shortridge  through  a  creditor,  after  difficulties  had  come  to  light 
(not  that  they  had  recently  arisen,  but  they  had  been  concealed, 
and  the  directors  had  been  acting  carelessly  and  improvidently), 
looked  round  to  see  whether  the  transfers  could  be  impeached^  so 
as  to  bring  in  solvent  parties  and  make  them  liable  to  the  creditors. 
They  thereupon  made  this  alteration,  which  led  to  the  decision  in 
the  Court  of  Exchequer. 
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I  cannot  think  that  the  case  in  the  Court  of  Exchequer  pre- 
cludes the  equity  which  is  now  insisted  upon.  Because,  supposing 
Taylor  v.  Hughes  to  be  right,  I  think  that  the  Master  of  the  Bolls 
was  right  in  holding  (for  that  was  in  fact  the  ground  upon  which 
he  proceeded)  that  the  directors  having  made  use  of  the  name  of 
a  creditor  in  order,  indirectly,  to  charge  Mr.  Shortridge,  whom 
they  had  properly  discharged  before  (not  properly  with  reference 
to  the  regularity  of  the  consent,  but  still  properly  in  point 
of  law),  that  raises  an  equity  which  entitles  him  to  be 
*  822  *  relieved.  So  that,  assuming  the  case  in  the  Court  of 
Exchequer  to  be  right,  it  does  not  break  in  at  all  upon  the 
equity  which  Shortridge  is  entitled  to  here ;  for  that  case  was  a 
decision  under  a  particular  Act  of  Parliament,  giving  the  creditor 
a  right  which  is  not  now  the  question  at  issue.  The  question  in 
the  present  state  of  the  record,  as  it  comes  from  a  Court  of  equity, 
is  this :  What  are  the  rights  of  the  company  qua  company  against 
this  individual  Mr.  Shortridge,  who  had  been  a  shareholder,  but 
who,  as  the  directors  had  themselves  declared,  had  ceased  to  be  a 
shareholder  ?  That  is  the  question ;  not  whether,  under  the  Act 
of  Parliament  of  7  Geo.  4,  a  creditor  could  or  could  not  have  gone 
against  this  particular  party.  That  point  entirely  alters  the  view 
which  the  Court,  I  think,  should  take  of  the  case,  and  it  introduces 
the  real  parties  to  discuss  the  question.  In  the  Court  of  Ex- 
chequer the  case  was  partly  considered  to  have  broken  down, 
because  the  Court  there  excluded  the  evidence  of  that  particular 
return  which,  by  the  effect  of  it  upon  the  register,  had  discharged 
Mr.  Shortridge  as  a  shareholder.  The  register  was  excluded  from 
the  view,  as  I  understand  it,  of  the  Court  of  Exchequer.  It  was 
brought  before  the  Court  of  Equity,  and  is  now  before  your  Lord- 
ships, and  the  case  cannot  now  be  decided  without  reference  to  it. 
That  in  itself  introduces  a  very  different  question. 

But  I  should  not  be  acting  fairly  to  your  Lordships  if  I  did  not 
say,  with  all  the  respect  and  deference  which  I  feel  for  decisions 
of  the  Court  of  Exchequer,  that  even  upon  the  evidence  then 
before  that  Court,  such  as  it  was  compared  with  the  evidence 
which  is  now  before  your  Lordships,  I  fear  that  I  should  have 
been  very  much  disposed  to  differ  from  that  decision,  because  it 
does  appear  to  me  that  if  by  a  course  of  action  the  directors  of  a 
company  neglect  precautions  which  they  ought  to  attend 
*323    to,  and  *  thereby  lead  third  persons  to  deal  together  as 
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upon  real  transactions,  and  to  embark  money  and  credit  in 
a  concern  of  this  sort,  these  directors  cannot,  after  five  or  six 
years  have  elapsed,  turn  round  and  themselves  raise  the  objection 
that  they  have  not  taken  these  precautions,  and  that  the  share- 
holders ought  to  have  inquired  and  ascertained  how  the  fact  was. 
The  objection  to  their  doing  so  is  all  the  stronger  when  nine  tentlis 
or  more  of  all  the  shareholders  must  themselves  stand  in  the  same 
situation.  It  appears  to  me  open  to  very  considerable  doubt 
whether  the  view  taken  by  the  Court  of  Exchequer  was  correct. 

But  supposing  it  to  have  been  right,  you  have  here  evidence 
that  this  was  not  simply  a  practice  of  five  or  six  years,  but  the 
uncontradicted  evidence  shows,  the  books  show,  the  very  headings 
of  the  books  in  all  parts  show,  that  from  the  very  moment  of  the 
constitution  of  this  company,  down  to  the  moment  when  embar- 
rassments induced  the  directors  to  take  these  false  steps  (for  false 
they  appear  to  me  to  have  been),  thei:;0  was  a  universal  disregard 
of  the  directions  of  the  deed  which  required  consents  to  be  given 
in  a  particular  form.  We  find  these  directors  going  on  during 
the  whole  period  of  the  company's  existence,  neglecting  a  partic- 
ular form,  which  form  is  substance,  I  admit,  but  which  was  not 
attended  to  in  the  manner  required  by  the  deed,  thougli  it  was 
attended  to  in  every  other  respect.  Nobody  pretends  to  say  that 
the  company  suffered  the  slightest  loss  from  the  disregard  of  the 
terms  of  the  deed,  as  to  giving  consents.  The  directors  chose  to 
deal  generally  with  all  the  world,  not  simply  with  their  share- 
holders, be  it  recollected,  but  with  the  world  outside  the  company  ; 
they  chose  to  deal  with  individual  shareholders  as  purchasers  and 
sellers  in  the  company,  and  to  disregard  the  particular  provision 
which  they  ought  to  have  observed.  In  point  of  fact, 
nobody  *  can  come  into  the  company  without  the  consent  *  324 
of  three  directors,  and  the  deed  requires  that  that  consent 
shall  always  be  obtained  from  a  "  board  of  directors."  The  board 
of  directors  delegated  that  power  into  the  hands  of  three  direc- 
tors, who  did  consent  to  these  transfers.  The  directors  never 
desired  to  buy  the  shares ;  they  avoided  that  obligation  by  the 
consent,  and  they  were  content  to  carry  on  their  business  upon  a 
new  rule.  They  did  not  at  all  abrogate  the  necessity  of  consent, 
for  no  one  man  was  ever  introduced  into  the  company  without 
consent  and  full  knowledge,  but  they  thought  fit  to  let  the  form 
slip  out  of  Uieir  deed  ;  and  in  their  books  they  make  headings  of 
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all  facts,  excluding  that  particular  fact,  but  including  every  thing 
which  would  have  followed  as  a  necessary  consequence  upon  a 
consent,  if  it  had  duly  been  given.  So  that  if  a  consent  had  been 
given,  as  in  point  of  fact  that  which  was  equivalent  to  a  consent 
really  was  given,  then  every  succeeding  stage  was  perfectly  regular. 

Now,  in  point  of  equity,  your  Lordships  are  asked  to  say  that 
after  all  this  course  of  dealing,  the  directors  can  avoid  every  one 
of  these  very  numerous  transactions,  because  they  did  not  them- 
selves attend  as  a  board,  and  duly  make  the  consents.  Without 
going  further  into  this  case,  let  us  see  how  the  authorities  are,  as 
regards  the  question  whether  the  directors  have  or  have  not,  by 
their  own  acts,  bound  the  company,  or  whether  the  shareholders 
have  or  have  not  bound  themselves  by  their  own  acts,  for  I  hold 
the  two  things  to  be  reciprocal.  If  the  directors  neglect  a  form  or 
an  obligation  which  they  ought  to  perform,  and  which  they  could 
perform,  they  cannot  afterwards  raise  an  objection  of  that  want  of 
form  or  neglect  of  form  as  against  the  person  with  whom  they 
have  been  dealing ;  and  on  the  other  hand,  an  obligation  rests 
upon  the  shareholder  coming  into  the  company,  and  he 
*  325  cannot,  to  relieve  himself  from  his  obligation,  *  raise  an 
objection  to  want  of  form,  if  he  really  has  become  de  facto 
a  shareholder. 

With  regard  to  the  authorities,  there  are  several.  I  will  refer 
to  the  last  one,  which  I  do  especially,'  because  it  was  the  decision 
of  the  Court  of  Exchequer.  In  the  Sheffiddj  Ashtony  and  Man- 
chester MaUtcay  Company  v.  Woodcock^  a  person  had  received  a 
transfer  from  the  company,  with  a  blank  for  the  name  ;  there  was 
a  misstatement  of  the  consideration,  and  he  sent  that  in  to  the 
secretary  with  a  desire  to  have  it  registered,  and  it  was  registered. 
He  afterwards  endeavoured  to  relieve  himself  from  the  obligation 
of  a  shareholder  on  the  ground  that  this  was  a  void  transfer, 
but  it  was  held  that  he  was  precluded  from  raising  any  objection 
to  its  validity.  That  is  how  the  matter  is  regarded  at  law,  and 
there  are  several  recent  cases  to  the  same  effect. 

The  Cktse  of  Straffon^  which  was  before  me  in  the  Court  of 
Chancery,  and  which  I  am  therefore  unvrilling  to  refer  to  as  an 
authority,  except  that  that  also  has  been  acquiesced  in,  certainly 
laid  down  the  law  (whether  rightly  or  wrongly)  upon  which  I  am 
asking  your  Lordships  now  to  act,  that  a  company  would  be 

^  7  M.  &  W.  574,  2  Railway  Cas.  522.  *  iDe  6.,  M.  &  G.  576. 
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bouud,  though  neglecting  to  perform  ceremonies  which  ought  to 
be  performed,  and  consequently  that  the  shareholders  would  be 
bound  bj  their  general  conduct.  That  case  was  decided  upon 
that  ground.  We  do  not,  however,  depend  upon  that  single 
authority,  because  I  do  not  myself  see  any  distinction  between 
this  case  and  the  case  which  came  before  Lord  Langdale,  of  Hx 
parte  Bagge^  because,  though  the  question  there  was  a  ques- 
tion in  regard  to  contribution,  yet  it  was  a  *  question  be-  *  326 
tween  the  company  and  a  shareholder.  Tliere  the  directors 
had  a  right  to  buy  the  shares  from  the  shareholders,  but  they  were 
to  pay  a  price  according  to  the  transfer  register  book,  which  they 
were  bound  to  keep.  They  kept  no  such  book,  and  they  bought 
the  shares  without  reference  to  any  such  book,  for  they  had  none, 
and  then  they  insisted  that  that  was  not  a  binding  transaction 
upon  them,  and  that  the  shareholder  was  not  relieved  from  his 
obligation  as  shareholder,  because  they,  the  directors,  had  neg- 
lected to  keep  that  book,  by  the  terms  of  which  alone  the  parties 
could  be  regulated  and  guided  in  the  purchase.  The  learned 
Judge  vho  heard  that  case  was  clearly  of  opinion  that  the 
directors  were  bound ;  he  says  :  *  "  Having  neglected  to  keep  a 
^  share  register  book,'  not  having  delivered  out  any  certificate  of 
the  shares  held  by  the  shareholders  as  directed  by  the  deed, 
having  afterwards  dealt  with  a  holder  of  scrip  as  a  shareholder, 
having  bought  the  shares  mentioned  or  referred  to  in  the  scrip 
certificates,  and  having  afterwards  treated  the  same  person  as  hav- 
ing ceased  to  be  a  proprietor,  I  think  that  they  are  not  entitled  to 
treat  the  transaction  as  void  merely  because  there  had  not  been 
an  observance  of  those  forms,  which  their  own  irregularity  and 
neglect  had  made  it  impossible  to  observe."  That  is  the  same 
point  as  in  this  case.  It  is  a  question  of  principle,  and  that  is 
exactly  the  rule  that  I  had  already  laid  down  in  the  case  of 
Taylor  v.  Hughes. 

Then  Ex  parte  Cocklum^  and  Walter ii*s  Caae^  are  upon  prin- 
ciple, as  it  appears  to  me,  exactly  the  same  as  the  present.    In 
the  latter  the  formalities  had  been  universally  disregarded,  and 
the  learned  Judge  there  says :  ^  in  conformity  with  what 
every  other  learned  Judge  has  also  laid  *  down  upon  this    *  827 

»  13  Beav.  162.  ♦  3  De  G.  &  S.  149. 

*  13  Beav.  171.  »  3  De  6.  &  S.  156. 

•  20  Law  J.  N.  S.  Oh.  137. 
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point :  ^'  The  formalities  required  hj  the  deed  may  not  hare 
been,  and  I  assume  them  not  to  have  been,  strictly  attended 
to,  or  wholly  carried  into  effect ;  but  thoughout  all  the  transac- 
tions that  have  been  brought  before  the  Court  by  these  discus- 
sions, it  appears  that  the  requisitions  and  conditions  of  the  deed 
were  (I  may  say)  systematically  disregarded;  and  if  you  are 
only  to  look  to  the  deed,  —  if  you  are  only  to  look  to  the  provis- 
ions  of  the  deed,  —  there  would  be  no  partnership  and  no  com- 
pany at  all,  as  it  seems  to  me.  There  must  be  taken  to  have 
been  an  universal  assent,  as  it  seems  to  me,  to  disregard  its  pro- 
visions," and  so  on  ;  and  he  held  that  transaction  to  be  a  binding 
transaction.  Here  has  been  an  universal  disregard  of  that  which 
was  a  very  proper  provision,  but  the  substance  of  it  was  at  least 
adhered  to ;  it  was  never  neglected ;  no  man  was  allowed  to  trans- 
fer without  the  consent  of  three  directors,  and  when  the  certificate 
was  called  in,  which  was  regularly  done,  the  certificate  appeared 
to  be  perfectly  regular,  and  so  it  would  have  been  in  every  respect 
if  the  previous  consent  had  been  given  in  the  way  in  which  it 
ought  to  have  been  given,  but  the  directors  passing  over  that  were 
bound,  as  it  appears  to  me,  by  their  own  proceeding. 

Now  my  noble  and  learned  friend,  as  I  understand,  would,  in 
the  Court  of  Exchequer,  have  considered  it  open  to  much  doubt, 
what  the  operation  might  have  been  of  the  practice«of  five  or  six 
years,  provided  it  had  not  been  there  stated,  which  it  was,  that  the 
consent  had  never  been  given.  The  Court  of  Exchequer,  in  a  case 
of  great  embarrassment,  found  it  stated  that  there  was  a  practice 
of  five  or  six  years,  and  my  noble  and  learned  friend  thought  that 
that  might  have  led  to  very  considerable  question ;  but  he  was  pre- 
cluded from  considering  that,  because  it  was  stated,  as  a  fact, 
*  328  that  the  board  of  directors  never  had  consented,  *  and  that 
the  consent  had  been  obtained  in  an  irregular  way.  That, 
however,  is  not  so  here.  The  way  therefore  in  which  I  propose  to 
put  it  to  your  Lordships,  in  point  of  law,  is  this ;  the  question  is, 
not  whether  that  irregularity  can  be  considered  as  unimportant,  or 
as  being  different  in  equity  from  what  it  is  in  law,  but  the  question 
simply  is,  whether  by  that  continued  course  of  dealing  the  direc- 
tors have  not  bound  themselves  to  such  an  extent  that  they  cannot 
be  heard  in  a  Court  of  justice  to  set  up,  with  a  view  to  defeat  the 
rights  of  parties  with  whom  they  have  been  dealing,  that  particular 
clause  enjoining  them  to  do  an  act  which  they  themselves  have 
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always  neglected  to  do.  I  have  only  slightly  referred  to  the  cases, 
but  I  am  not  aware  of  a  single  authority  which  impugns  the  doc- 
trine that  they  are  bound  by  their  own  acts.  The  cases  seem  to 
me  quite  on  all  fours  with  the  present,  and  to  lay  down  the  gen- 
eral principle  which  I  have  enunciated.  I  wish  only  to  guard  my- 
self against  being  considered  to  hold  that  where,  as  in  Morgan's 
case,  the  directors  of  a  company  do  an  act  which  is  clearly  not 
within  their  power,  and  to  which  they  never  could  by  any  form,  or 
any  ceremony,  give  vitality,  such  an  act  can  be  maintained.  That 
is  a  question  which  in  every  case  must  stand  upon  its  own  merits, 
and  it  has  no  bearing  upon  the  case  now  before  your  Lordships, 
which  is  one  where  the  directors  could,  if  they  had  thought  proper 
to  perform  their  duty,  have  given  validity  to  every  one  of  these 
transfers.  They  chose  to  neglect  a  portion  of  the  proper  forms  and 
ceremonies,  looking  at  the  substance,  which  they  never  did  lose 
sight  of,  but  they  entirely  disregarded  the  form,'  and  they  have 
thus  given  interests  to  parties  which  these  parties  never  could  have 
had  without  their  consent. 

I  beg  your  Lordships  for  a  moment  to  consider  the  effect  in  this 
particular  case.  In  consequence  of  the  certificate  having 
been  given  by  the  directors,  the  transfer  having  been  *  made  *  329 
by  Sir.  Shortridge,  and  the  register  having  been  published 
according  to  the  Act  of  Parliament,  with  the  name  of  the  new 
purchaser  as  a  new  shareholder,  and  with  the  name  of  Mr.  Short- 
ridge excluded,  as  a  person  who  no  longer  remained  a  shareholder, 
the  matter  stands  upon  the  books  as  a  real  transaction  just  as  it 
stood  before  Uie  public.  Mr.  Shortridge  is  no  longer  a  share- 
holder; but  Mr.  Somebody  else  is  a  shareholder  in  his  stead. 
What  is  the  effect  of  that  ?  In  the  first  place,  Mr.  Shortridge  says 
very  truly :  "  If  instead  of  giving  your  consent  in  a  regular  manner 
you  had  dissented,  I  should  have  made  you  purchase,  as  you  were 
compellable  to  do,  for  it  was  not  a  matter  of  choice ;  and  in  what 
situation  would  you  then  have  been  placed  ?  I  should  have  been 
relieved,  and  you  would  have  been  the  purchasers  of  those  shares ; 
to  me  it  is  utterly  indifferent  who  possesses  the  shares,  because  I 
must  have  had  a  price  according  to  the  day,  and  I  should  have 
been  relieved  from  any  further  concern  in  the  matter."  The 
directors,  by  this  informality,  attempt  to  relieve  themselves  from 
any  obligation  for  the  future  to  purchase  these  shares  (for  it  is  to 
be  observed,  that  the  obligation  to  purchase  never  can  arise  in  the 
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wa7  in  which  they  endeavour  now  to  dispose  of  the  rights  of  Mr. 
Shortridge),  and  having  relieved  themselves  as  purchasers  and 
shareholders  in  the  concern,  liable  to  all  the  debts  and  obligations 
of  the  company,  at  a  subsequent  period  they  say  that  there  has 
been  informality  in  the  form,  and  they  tell  you  that  the  person  to 
whom  Mr.  Shortridge  sold  the  shares  is  not  a  purchaser,  is  not  a 
shareholder  in  the  concern,  although  according  to  their  register 
kept  under  the  Act  of  Parliament  he  is  a  shareholder,  and  although 
they  have  treated  him  in  every  respect  as  a  shareholder.    They 

have  sent  him  regular  notices  of  their  meetings ;  he  has  at- 
*  830    tended  their  meetings ;  *  he  receives  the  dividends  which 

they  pay  to  him.  They  make  calls,  and  those  calls  are  not 
only  made  upon  him  regularly,  but  they  actually  write  letters  to 
him  to  enforce  those  calls ;  and  as  regards  Mr.  Shortridge,  whom 
they  have  proclaimed  to  the  world  under  the  Act  of  Parliament  as 
no  longer  a  member  of  the  company,  they  do  not  send  him  any 
circulars ;  they  do  not  call  him  to  any  meeting ;  and  if  he  had 
gone  to  a  meeting,  they  would  have  turned  him  out,  land  said, 
^^  You  are  no  longer  a  shareholder ;  you  are  not  upon  our  regis- 
ter." Suddenly,  however,  the  whole  of  these  transactions  are  to 
be  swept  away,  and  the  parties  are  to  be  restored,  not  to  their 
original  situation  at  the  time  of  transfer,  when  one  party  wished 
to  cease  to  be  a  shareholder,  and  the  other  wished  to  become  a 
shareholder.  See  in  what  a  different  situation  they  would  stand 
now.  The  company  has  been  damaged  in  such  a  way  that  the 
parties  never  can  be  replaced  in  the  situation  in  which  they  stood 
before.  All  this  proves  the  great  injury  which  would  be  inflicted 
upon  parties  who  should  enter  into  a  company,  if  the  company 
might  with  perfect  impunity  disregard  its  own  forms  and  cere- 
monies, admit  parties  to  a  partnership,  permit  them  to  leave  it, 
and  admit  other  parties  to  come  in  as  partners  in  their  place,  and 
then  take  advantage  of  a  slip  in  point  of  form,  and  annul  the 
whole  of  the  transaction.  Fortunately,  as  it  appears  to  me,  that 
cannot  be  done  in  this  case.  I  deeply  regret  that  my  noble  and 
learned  friend  does  not  take  the  same  view  that  I  do  of  this  case  ; 
but  I  have  a  very  strong  impression  upon  it,  and  therefore  I  can- 
not hesitate  in  advising  your  Lordships  to  affirm  this  decree. 

Decree  affirmed. 
Lords'  Journals,  1  May,  1855. 
[252] 


EASTERN  COUNTIES  RAILWAY  COMPANY  V.  HAWKES.         *381 


♦  EASTERN  COUNTIES  RAILWAY  CO.  v,  HAWKES.      *  831 

1655,    Jone  14, 15,  21,  22 ;  Julj  11. 

The  Directors,  Ac.  of  the  Eastern  Counties  )  ^      „     . 
^  ^  \  Appellants. 

Railway  Company,        .        .        .        .        .  )    ^^ 

Henry  Hawkes, Respondent^ 

Railway.     Specific  Performance,     Defective  Title. 

Where  an  Act  creating  a  railway  company,  or  giving  new  powers  to  an  existing 
company,  aathorises  the  purchase  of  lands  for  extraordinary  purposes,  a  per- 
son who  agrees  to  sell  his  land  to  the  company  is  not  bound  to  see  that  it  is 
strictly  required  for  such  purposes :  if  he  does  not  know  of  any  intention  to 
misapply  the  funds  of  the  company,  but  acts  bond  fide  in  the  matter,  be  may 
enforce  performance  of  the  contract. 

Promoters  of  a  company  proposing  to  make  a  line  of  railway,  or  persons  standing 
in  a  similar  situation,  as  directors  of  an  existing  company  applying  to  Parlia- 
ment for  authority  to  make  a  new  line,  may  lawfully  enter  into  a  contract  for 
land  that  will  be  necessary  for  the  purposed  line  should  the  bill  pass,  and  when 
it  has  passed,  such  contract  will  be  valid,  and  may  be  enforced.  The  mere 
want  of  legal  power  to  make  the  contract  at  the  moment  of  entering  into  it, 
will  not  affect  its  validity  afterwards.  Secus  where  the  Act  is  itself  illegal,  and 
Parliament  is  to  be  asked  to  legalize  it. 

Where  a  contract  for  the  purchase  of  land  is  made  by  the  projectors  of  a  pro- 
posed line  of  railway,  though  an  action  at  law  may  be  maintained  upon  the 
contract,  a  Court  of  equity  will  not,  simply  on  that  account,  refuse  its  inter- 
ference to  compel  specific  performance. 

In  a  contract  for  the  sale  of  land  for  the  purposes  of  a  projected  railway,  the 
vendor  was  described  as  having,  so  far  as  regarded  one  part  of  the  land,  no 
more  than  a  mere  life  estate,  and  the  projectors  of  the  railway  undertook  to 
obtain  from  Parliament  powers  to  enable  him  to  make  a  good  title :  — 

Held,  that  where  they  did  not  fulfil  this  stipulation,  or  but  for  their  own  default 
the  title  might  have  been  perfected,  they  could  not  set  up  his  deficiency  of  title 
as  an  answer  to  a  bill  for  specific  performance. 

But  (per  Lord  Campbell)  though  an  individual  vendee  may  consent  to  accept 
a  defective  title,  it  is  doubtful  whether  the  directors  of  a  railway  company,  act- 
ing on  behalf  of  the  proprietors,  can  do  so. 

SemUe,  that  where  the  directors  of  a  railway  company,  wanting  part  of  a  prop- 
erty, purchase  more  of  it  than  is  required,  though  that  may  become  a  question 
between  them  and  the  shareholders,  they  cannot  on  that  account  avoid  the 
contract  with  the  seller. 

*  This  was  an  appeal  brought  by  the  directors  of  the    *  332 
Eastern  Counties  Railway  Company  against  a  degree  pro- 

^  Galloway  v.  Mayor  of  London,  Law  Bep.  1  H.  L.  42. 
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nounced  in  favour  of  the  respondent  in  a  snit  which  he  had  insti- 
tuted under  the  following  circumstances.  The  Eastern  Counties 
Railway  Company  had  been  incorporated  by  an  Act  6  &7  Wm.  4, 
c.  106,  for  the  purpose  of  making  a  line  of  railway  from  London 
to  Norwich.  In  the  year  1847  the  directors  of  that  company 
applied  to  Parliament  for  the  purpose  of  obtaining  powers  to  con- 
struct a  branch  railway  from  Wisbeach  to  join  the  Great  Northern 
Railway  at  Spalding.  This  projected  line  was  called  throughout 
the  proceedings  the  "curvilinear  diverging  line."  Plans  and 
sections  of  this  proposed  line  were  deposited  in  the  usual  manner, 
showing  its  intended  course.  It  appeared  from  these  plans,  and 
from  the  limits  of  deviation  marked  on  them,  that  the  line  would 
pass  very  near  the  respondent's  property,  of  which  the  appellants 
proposed  to  take  a  considerable  portion,  including  a  part  of  his 
mansion-house  and  conservatories.  The  respondent  presented  a 
petition  in  opposition  to  the  bill.  The  appellants,  in  order  to 
induce  him  to  withdraw  his  opposition,  entered  into  an  agreement 
with  him,  sealed  with  the  seal  of  the  company,  by  which  they 
agreed  to  purchase  his  premises  for  8000Z.,  to  be  paid  within 
eighteen  months  after  the  bill  should  pass,  and  to  pay  him  a 
further  sum  of  5000Z.  as  a  compensation  for  his  compulsory  evic- 
tion from  his  property,  and  all  the  costs  of  making  out  a  title. 
The  agreement  recited  that  the  respondent  was  only  tenant  for 
life  of  part  of  the  property,  and  the  appellants  undertook  to  obtain 
all  necessary  powei*s  to  enable  him  to  make  out  a  good  title  to 
that  which  they  agreed  to  purchase  ;  and  it  further  stipulated,  that 
in  the  event  of  the  proposed  railway  being  made  in  such  a  manner 

as  to  form  a  junction  with  the  Ambergate,  Nottingham,  and 
•  333    Boston  Railway  at  *  Spalding  (which  proposed  line  was 

called  the  "  direct  diverging  line  "  ),  the  appellants  would 
make  certain  sidings  for  the  accommodation  of  the  respondent's 
mill,  the  approaches  to  which  would  otherwise  be  interrupted. 
The  respondent,  in  consideration  of  this  agreement,  withdrew  his 
opposition  to  the  bill,  which  in  July,  1847,  passed  the  Legislature 
(10  &  11  Vict.  c.  235).  In  its  provisions  the  Railway  Clauses 
Consolidation  Act  and  the  Lands  Clauses  Consolidation  Act  were 
expressly  included,  and  the  appellants  were  empowered  to  pur- 
chase land,  not  exceeding  thirty  acres,  for  extraorduiary  purposes. 
The  powers  for  the  compulsory  purchase  of  land  were  limited  to 
three  years  from  the  time  of  passing  the  Act ;  and  it  was  provided, 
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that  in  case  the  railway  thereby  authorised  should  not  be  com- 
pleted within  five  years  from  the  passing  of  the  Act,  the  powers  of 
the  company  should  cease.  The  appellants  were  authorised  to 
raise,  by  the  creation  of  new  shares,  250,0002.  for  these  purposes, 
and  these  new  shares  were  to  be  considered  part  of  the  general 
capital  of  the  Eastern  Counties  Bailway  Company.  The  Act,  how- 
eyer,  expressly  prohibited  the  making  of  the  branch  line  (the 
"  direct  diverging  line  ")  proposed,  for  the  purpose  of  joining  the 
Spalding  branch  of  the  Ambergate  line.  In  March,  1848,  the 
respondent  delivered  his  abstracts  of  title,  and  in  the  autumn  of 
that  year  he  quitted  his  mansion  at  Spalding,  gave  due  notice 
thereof  to  the  company,  and  removed  to  Upton  Hall,  in  the  county 
of  Nottingham.  In  November,  1848,  the  solicitor  to  the  company 
wrote  to  say  that  the  appellants  thought  of  abandoning  the  Wis- 
beach  and  Spalding  Railway,  and  proposed  that  the  respondent 
should  keep  his  property  and  receive  compensation.  The  respon- 
dent insisted  on  the  completion  of  the  contract,  and  after  much 
correspondence  (in  the  course  of  which  it  appeared  that  the 
refusal  of  *  powers  to  make  the  direct  diverging  line  led  to  the  *  834 
abandonment  of  the  whole  scheme),  he,  on  the  4th  of  June, 
1849,  filed  his  bill  in  the  Court  of  Chancery,  in  which  he  set 
forth  the  facts  above  stated,  and  prayed  for  a  decree  for  specific 
performance. 

The  appellants  put  in  an  answer,  in  which  they  alleged  ^that 
their  object  in  treating  with  the  respondent  for  the  purchase  of  the 
property  was,  that  they  might  be  enabled  to  construct  a  line  called 
"  a  direct  diverging  line,"  which  line  had  not  been  sanctioned  by 
their  Act ;  that  the  property  was  not  required  by  them  for  the  line 
which  had  been  sanctioned,  and  that  consequently  their  agreement 
to  purchase  was  invalid ;  that  the  bill  as  described  in  the  agree- 
ment did  not  pass  ;  that  the  respondent  had  no  power  to  sell,  and 
the  appellants  were  incapable  of  purchasing  and  holding  the  mes- 
suage and  land  in  question ;  that  he  was  unable  to  make  a  good 
title  to  it ;  that  they  had  no  funds  applicable  to  the  purchase  of  it ; 
that  the  two  sums  of  80002.  and  50002.  were  exorbitant,  and 
were  beyond  the  value  of  the  property,  and  exceeded  fair  com- 
pensation for  personal  inconvenience. 

A  replication  was  filed,  and  evidence  entered  into  on  both 
sides. 

The  cause  came  on  for  hearing  before  Vice-Chancellor  Knight 
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Bruce  on  the  13th  March,  1850,  when  his  Honour  was  pleased  to 
order  that  the  contract  should  be  specifically  performed,  and 
referred  it  to  the  Master  to  make  the  usual  inquiries  as  to  yalue, 
and  in  doing  so  to  have  regard  to  the  contract,  and  to  the  clause 
therein  relating  to  the  respondent  being  only  tenant  for  life,  and 
to  the  provisions  of  *^  The  Lands  Glauses  Consolidation  Act,  1845," 
and  further  directions  were  reserved.  The  Master  made  his  report 
on  the  26th  June,  1850,  and  certified  that  a  good  title 

*  835    could  be  made  by  the  respondent,  and  that  such  *  good 

title  was  first  shown  on  the  4th  May,  1850.  The  appel- 
lants took  nine  exceptions  to  this  report,  of  which  the  6th  and  7th 
were  alone  material.     They  were  in  the  following  terms :  — 

^^  For  that  the  plaintifif,  Henry  Hawkes,  claiming  to  be  only  ten- 
ant for  life  of  the  greater  part  of  the  property,  is  not  empowered 
to  sell  and  convey,  and  the  company  is  not  empowered  to  purchase 
and  take,  such  part  of  the  property  as  is  not  shown  upon  the  de- 
posited plan  of  the  railway,  nor  described  in  the  book  of  reference 
to  such  plan,  the  special  Act,  and  ^  the  Lands  Glauses  Gonsolida- 
tion  Act,'  not  being  applicable  to  land  which  is  not  so  shown  and 
described,  and  the  whole  property  being  comprised  in  one  contract ; 
the  same  cannot,  therefore,  be  performed." 

^^  For  that  the  powers  of  the  company  to  purchase  and  take  land 
are  not,  and  have  never  been,  in  force,  inasmuch  as  the  capital 
proppsed  to  be  raised  by  the  Wisbeach  and  Spalding  Special  Act 
has  not  been  subscribed  for." 

Tlie  Yice-Ghancellor  overruled  the  exceptions,^  and  the  case  was 
then  taken  by  appeal  before  Lord  Ghancellor  St.  Leonards,  who, 
on  the  15th  November,  1852,  affirmed  the  decree  of  the  Gourt 
below.^    The  present  appeal  was  then  brought. 

7^  Solicitor' General  (aSiV  R.  Bethell)  and  Mr,  McUins  (^Mr, 
Orove  wd^  with  them)  for  the  appellants. — The  decree  is  bad, 
for  it  directs  the  appellants  to  do  that  which  is  illegal.  The  con- 
tract which  they  are  called  upon  specifically  to  perform  is  uUra 
vires;  the  land  is  not  wanted  for  the  purposes  of  the  railway 
autliorised  by  the  Act,  nor  can  the  contract  be  enforced  as  a  con- 
tract for  land  for  extraordinary  purposes,  for  there  are  no  such 
purposes  for  which  it  is  required,  and  the  quantity  they  are 

*  836    directed  to  *  take  is  more  than  could  be  so  required.    The 

'  3  De  6.  &  S.  748.  '  1  De  G.,  M.  &  G.  787. 
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appellants  have  no  capital  to  applj  to  the  purposes  of  this  line ; 
their  powers  under  the  special  Act  have  expired,  and  they  can- 
not lawfully  make  a  payment  to  the  respondent  out  of  capital 
which  has  been  raised  for  other  purposes,  and  which  can  be  law- 
fully applied  to  those  other  purposes  alone.  If  a  chartered  or 
incorporated  company  is  applying  to  Parliament  for  an  authority 
to  enter  on  a  new  undertaking,  the  directors  cannot  be  permitted 
to  take  the  original  capital,  and  employ  it  to  answer  the  costs  and 
expenses  of  the  new  intended  undertaking  ;  much  less  are  they  at 
liberty  to  apply  one  fourth  of  their  original  capital  to  the  con- 
struction of  new  works  not  authorised  by  the  original  Act ;  and 
this  restriction  applies  to  the  profits  derived  from  the  original 
undertaking,  as  well  as  to  the  capital  primarily  raised  for  it. 
The  appellants  rely  much  upon  this  point.  The  first  case  appli- 
cable to  it  is  that  of  Colman  v.  The  Eastern  Countiea  Railway 
Compofny^  where  it  was  held  that  the  directors  of  one  railway 
company  could  not  appropriate  any  part  of  the  funds  of  that  com- 
pany to  assist  in  the  projects  of  another  company,  though  the 
success  of  the  latter  might  materially  contribute  to  that  of  the 
former.  That  was  followed  by  Bagehaw  v.  The  Eastern  Union 
Company?  where  a  company  was  authorised  to  make  a  branch 
line,  and  had  power  to  call  up  additional  capital,  with  a  direction 
in  the  new  Act  that  such  additional  capital  should  form  part  of  the 
general  capital  of  the  company  ;  but  the  Court  held,  that  the  capi- 
tal thus  specially  created,  and  enabled  to  be  added  to  the  other, 
must  be  considered  as  dedicated  to  the  special  purpose  for  which 
it  was  raised,  and  could  not  be  appropriated  to  any  other.  These 
two  cases  exhaust  the  circumstances  under  which  such  a 
question  *  can  arise,  although  there  are  several  others  *  337 
where  the  same  principle  has  been  applied.  In  Salomons  v. 
Laing?  the  directors  of  one  railway  company  desired  to  take  for 
their  own  company  shares  in  another,  which  was  a  feeder  to  their 
original  line ;  but  the  Master  of  the  Rolls  would  not  permit  such 
a  proceeding,  and  said  expressly :  *  "  A  railway  company,  incor- 
porated by  Act  of  Parliament,  is  bound  to  apply  all  the  monies 
and  property  of  the  company  for  the  purposes  directed  and  pro- 
vided for  by  the  Act,  and  for  no  other  purpose  whatever."     The 

^  4  Railw.  Ca8.  513,  10  Beav.  1. 

*  7  Hare,  114,  6  Bailw.  Gas.  152,  affirmed  2  Macn.  &  6.  889. 
»  12  Beav.  389.  *  12  Beav.  352. 
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Cheat  Western  Railway  Company  v.  jRushout  ^  is  to  the  same  effect. 
Such  has  been  the  doctrine  as  laid  down  in  Courts  of  equity :  it 
has  been  declared  with  equal  clearness  in  Courts  of  common  law. 
In  the  Uaat  Anglian  v.  The  Eastern  Counties  Railway  Company^ 
the  general  principle  was  laid  down,  that  a  railway  company, 
incorporated  by  Act  of  Parliament,  cannot,  even  with  the  assent 
of  all  the  shareholders,  enter  into  a  contract  involving  the  appli- 
cation of  a  portion  of  the  funds  to  purposes  foreign  to  those  for 
which  it  was  incorporated.  In  Cage  v.  The  Newmarket  Railway 
Company^  and  in  Cooday  v.  The  Colchester  Railway  Compwny^ 
contracts  of  the  sort  here  entered  into  were  refused  to  be  enforced. 
The  public  have  an  interest  in  the  proper  administration  of  the 
powers  conferred  by  such  an  Act.  In  Macgregor  v.  The  Deal  and 
Dover  Railway  Company  f  the  same  doctrine  as  to  an  agreement 
not  warranted  by  the  Legislature,  was  even  more  forcibly  ex- 
pressed, and  it  was  said :  '^  It  is  a  promise  that  an  act  shall  be  done 
contrary  to  the  public  law  of  the  country,  of  which  both 
*  338  parties  are  bound  to  take  *  notice ;  the  act  is  therefore 
illegal,  and  the  promise  that  it  shall  be  done  is  a  void 
promise."  That  principle  was  strictly  applied  in  the  case  of  the 
Mayor  of  Norwich  v.  The  Norfolk  Railway  Company ^^  where  Lord 
Campbell  made  some  very  strong  observations  on  the  attempt  to 
enforce  agreements  in  themselves  illegal.  All  these  cases  show 
the  jealousy  with  which  the  Courts  have  guarded  against  any 
dealings  by  which  powers  conferred  under  Acts  of  Parliament 
might  be  applied  to  purposes  not  warranted  by  the  clear  provisions 
of  the  Acts  themselves.  Here  it  is  admitted  that  when  this  agree- 
ment was  made,  the  appellants  had  no  capital,  nor  any  funds,  but 
what  were  possessed  under  the  original  Act,  nor  at  the  time  of  the 
decree  made  any  power  to  raise  capital ;  and  yet  they  have  been 
directed  to  perform  an  agreement,  and  to  pay  money;  neither 
of  which  things  can  they  do,  except  in  disregard  of  the  original 
purposes  of  the  Act,  and  in  defiance  of  their  want  of  lawful 
power  to  act  in  the  manner  directed. 

[Lord  Campbell.  —  Was  the  contract  legal  or  illegal  at  the 
moment  it  was  entered  into  ?  If  it  was  legal,  nothing  happening 
afterwards  can  affect  it.]     It  was  an  agreement  to  take  a  piece  of 

»  6  De  G.  &  S.  290.  *  17  Beav.  182. 

•  11  C.  B.  775.  »  22  Law  J.,  N.  S.,  Q.  B.  69, 18  Q.  B.  618. 

MS  Q.  B.  457.  •  4  Ellis  &  B.  897. 
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land  which  was  at  that  time  wanted  for  the  purposes  of  the  com- 
pany, and  was  not  delineated  on  the  Parliamentary  plan  ;  it  was, 
therefore,  in  point  of  law,  no  contract  at  all.  An  individual 
cannot  enforce  a  contract  which  the  company  had  no  authority  to 
make. 

[Lord  Campbell.  —  If  the  contract  is  tdtra  vires  with  the 
knowledge  of  the  party  making  it,  he  cannot  afterwards  enforce 
it ;  but  if  he  has  no  such  knowledge,  it  would  be  binding  in  his 
favour.]  It  is  submitted  that  the  principle  of  the  cases  now  re- 
ferred to  does  not  warrant  that  distinction. 

This  contract  was  ultra  vires.  It  was  not  necessary  for  the 
company  to  take  the  whole  of  the  respondent's  land, 
*  and  the  agreement  to  take  a  part  was  not  accompanied  *  339 
by  any  obligation  to  take  more  than  was  absolutely  neces- 
sary. It  was  said  in  the  Court  below  that  the  company  had  power 
to  take  thirty  acres  of  land  for  extraordinary  purposes,  and  that 
was  put  as  a  justification  for  this  contract ;  but  no  such  justifica- 
tion existed,  for  the  land  here  agreed  for  was  not  wanted  for  ex- 
traordinary purposes.  [Lord  Campbell.  —  Is  the  vendor  bound  to 
inquire  whether  the  land  is  wanted  for  extraordinary  purposes  or 
not?]  He  is.  The  8  &  9  Vict.  c.  18,  §  12,  merely  authorises 
persons  to  sell  land  for  extraordinary  purposes,  and  the  8  <&  9 
Vict.  c.  20,  §  45,  restricts  the  number  of  acres  which  can  be  sold 
for  such  purposes.  It  is  clearly,  therefore,  the  duty  of  the  vendor 
of  land  to  inquire  for  what  purposes  his  land  is  wanted,  and  to  see 
that  the  provisions  of  the  statute  are  complied  with.  This  con- 
tract was  made  independently  of  the  power  thus  conferred,  and  is 
therefore  bad.  In  the  case  of  an  agreement  like  this,  which  is  one 
of  doubtful  legality,  the  rule  of  Courts  of  equity  is  not  to  enforce 
it,  but  to  give  the  party  the  opportunity  to  try  its  validity  at  law. 
2%«  Shrewsbury  and  Birmingham  v.  The  Northwestern  Railway 
(hmpany} 

The  next  point  relates  to  the  power  of  promoters  (which,  as  to 
this  branch  railway,  these  appellants  must  be  construed  to  be)  to 
bind  the  future  company,  by  entering  into  a  contract  previous  to 
incorporation.  The  judgment  in  the  Court  below  referred  to  Ed- 
toards^s  Case^  and  Stanley^s  Case^  and  Lord  Petrels  Case^  and 

>  8  Macn.  &  G.  70.  '  S  Mylne  &  C.  778, 1  Railw.  Gas.  5S. 

*  1  Mylne  &  G.  650, 1  Railw.  Gas.  178.      M  Railw.  Gas.  462. 
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the  observations  made  on  them  amount  to  saying  that  the  promo- 
ters may  enter  into  a  larger  contract  than  can  be  entered  into  by 
the  company  when  incorporated,  which  is  the  same  as  |ay- 
*  340  ing  *that  a  man's  agent  can  bind  him  to  a  greater  extent 
than  he  can  bind  himself.  That  doctrine  is  not  warranted 
by  these  cases.  In  all  of  them,  but  especially  in  those  of  Edwards 
and  of  Lord  Petre,  the  principle  adopted  was  to  try  the  contract 
by  the  provisions  of  the  Act  constituting  the  company,  and  if  it 
was  within  those  provisions,  but  not  otherwise,  to  hold  it  good. 
The  case  of  Simpson  v.  Lord  Howden  ^  decided  a  point  which  does 
not  apply  to  this  case. 

[The  Lobd  Chancellor.  —  In  the  case  of  Lord  Petre,  the  con- 
tract was  nominally  to  buy  the  owner's  land,  but  the  terms  of  pur- 
chase were  excessive,  and  were  made  so  as  a  consideration  to  buy 
off  opposition.  If  your  argument  is  strictly  applied,  that  case 
cannot  stand.] 

There  certainly  was  but  one  opinion  about  that  decision :  it  went 
at  least  to  the  very  verge  of  the  law. 

Then  as  to  the  title  to  this  property.  The  decree  has  declared 
that  the  appellants  are  to  pay  the  whole  sum  of  money  claimed  by 
the  respondent,  and  that  he  is  to  convey  the  land.  This  decree 
cannot  be  supported,  except  both  parts  are  complied  with,  and 
unless  the  respondent  can  convey  to  the  appellants  the  fee  simple. 
But  he  has  only  a  life  estate  as  to  part,  at  least,  of  the  property. 
They  may  therefore  be  liable  to  ejectment  by  the  remainder-man. 
This  objection  was  pressed  on  the  Court  below,  but  it  was  answered 
by  reference  to  the  7th  section  of  8  &  9  Vict.  c.  18,  which  enables 
certain  parties,  under  disability,  to  sell  and  convey  lands.  But 
such  conveyance  can  only  be  made  subject  to  the  conditions  of  the 
9th  section,  and  this  decree  makes  no  provision  for  carrying  into 
effect  those  conditions,  and  consequently  the  appellants  would 
have  no  ground  on  which  to  rest  a  defence  to  an  ejectment.  In 
the  cases  of  Webh  v.  The  Direct  London  and  PortsmotUh 
*341  *  Railway  Company^  and  of  Stuart  v.  The  London  and 
Northwestern  Company,^  there  was  no  doubt  about  the 
sufficiency  of  the  title  of  the  plaintiff,  and  that  is  the  only  real 
difference  between  those  cases,  as  decided  by  the  Lords  Justices, 
and  the  present,  and  that  difference  makes  them  all  the  more 

»  9  Clark  &  F.  61.  M  De  6.,  M.  &  G.  72L 

'  9  Hare,  129, 1  De  G.,  M.  &  G.  521. 
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unfaTourable  for  this  respondent.    They  are  distinctly  applicable 
here. 

[Lord  Campbell.  —  Is  it  not  your  own  fault  if  the  remainder- 
man can  bring  ejectment  against  you  after  Hawkes's  death  ?  ] 

[Lord  St.  Leonards.  —  And  is  it  not  your  fault  that  nothing 
was  done  by  the  Court  to  make  your  title  perfect  ?  The  option 
was  offered  you  in  the  Court  below.] 

What  was  so  offered,  admitted  the  nullity  of  one  part  of  the 
decree.  A  contract  of  this  kind  can  only  be  carried  into  effect  by 
authority  of  Parliament,  not  by  the  mere  assistance  of  the  Court ; 
and  such,  in  substance,  is  the  opinion  of  Lord  Cottenham,  in  the 
Great  Western  Railway  Company  t.  The  Birmingham  and  Oxford 
Junction  Railway  Company}  But  this  case  is  even  stronger  than 
that ;  for  here  the  line  is  abandoned,  and  the  time  within  which 
any  thing  could  be  legally  done  has  now  expired. 

Lastly,  this  is  not  a  fit  subject  for  a  decree  for  specific  perform- 
ance, according  to  the  doctrines  of  a  Court  of  equity.  If  the 
contract  is  invalid,  it  cannot  be  enforced  ;  if  it  is  valid,  the  respon- 
dent must  be  left  to  his  remedy  at  law.  Oooday  v.  The  Colchester 
Railway  Company.^  It  is  now  impossible  to  carry  into  effect  the 
purposes  for  which  this  contract  was  made.  In  such  a  case,  the. 
general  rule  that  will  govern  the  application  of  the  powers  of  a 
Court  of  equity  is  laid  down  in  Harnett  v.  Yielding.^  Lord 
^  Redesdale  there  said,  that  the  ^'  original  foundation  for  *  342 
these  decrees  for  specific  performance  was  simply  this,  that 
damages  at  common  law  would  not  give  the  party  the  compensa- 
tion to  which  he  was  entitled  "  ;  and  he  added,  that  where  damages 
could  be  commensurate  with  injury,  the  Court  had  refused  to  inter- 
fere. That  is  the  case  here ;  and,  as  in  the  cases  of  Webb  and 
of  Stuart,  the  parties  ought  to  be  left  to  their  remedy  at  law. 

Sir  F.  Kelly  and  Mr>  B.  S.  Follett  (^Mr.  Loftus  Wigram  was  with 
them)  for  the  respondent.  —  There  is  no  necessity  to  appeal  to 
authorities  in  this  case.  The  true  position  of  the  parties  being 
explained,  the  principles  of  equity  applicable  to  it  are  plain  and 
undoubted.  Here  opposition  was  threatened  to  a  projected  com- 
pany ;  if  that  company  was  to  come  into  existence,  and  to  do  the 
work  it  proposed,  the  land  of  the  plaintiff  was  necessary  for  it. 

^  2  Phillip«»  597  -  604.  *  2  Sch.  &  L.  549  -  558. 

*  17  BeaT.  182. 
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The  purchase  of  that  land  was  therefore  within  the  powers  of  the 
promoters,  as  its  use  would  be  within  the  purposes  of  the  intended 
Act.  The  contract  was  made  ;  it  was  conditional  on  the  Act  being 
passed ;  but  if  the  Act  passed,  the  appellants  would  have  power  to 
destroy  the  respondent's  residence ;  that  residence  therefore  was 
purchased.  The  respondent  could  not  convey  a  complete  title  to 
all  his  land,  and  the  appellants  were  aware  of  that  fact,  and 
undertook  to  get  clauses  inserted  to  supply  the  deficiency.  The 
respondent  band  fide  performed  all  that  he  had  stipulated  to  per- 
form. The  appellants  were  bound  to  do  the  same.  The  purchase 
being  lawfully  made,  the  funds  of  the  company  were  lawfully 
applicable  to  it,  as  they  would  be  to  the  purchase  of  rails,  which, 
though  not  wanted  at  the  moment,  were  purchased  because  they 
were  at  a  very  low  price,  and  it  was  fairly  believed  that  before  the 

time  when  they  would  be  required  they  would  rise  in  value. 
*  843    If  *  the  funds  in  hand  were  insufficient,  the  appellants  had 

authority,  under  the  fourth  section  of  their  Act,  to  raise 
further  funds.  The  making  of  this  line  was,  in  truth,  part  of  the 
general  purposes  of  the  company,  and  consequently  Bagahaw^s 
Caae^  The  Ea»t  Anglian  Company  v.  The  Eastem  Counties  Com- 
pany^  Macgregor  v.  The  Deal  and  Dover  Railway  Company^  Salo- 
mons V.  Laing^^  and  all  that  class  of  cases,  are  inapplicable  here ; 
nor  is  that  of  Q-age  v.  The  Newmarket  Railway  Company  ^  in  point, 
for  there  the  contract  was  construed  to  be  conditional,  and  the 
condition  was  held  not  to  have  attached. 

The  argument  that  this  decree  will  compel  the  appellants  to  do 
that  which  is  in  violation  of  the  Act  of  Parliament,  assumes  that  the 
agreement  here  is  not  lawful  and  binding ;  but  it  is  contended  to 
be  so ;  there  is  mutuality  in  it ;  and  if  the  respondent  had  not  per- 
formed his  part  of  it,  the  appellants  might  have  maintained  a  bill 
against  him  for  a  specific  performance.  In  that  respect  it  is  unlike 
the  case  of  The  Shrewsbury  and  Birmingham  v.  The  London  and 
Northwestern  Railway  Company^  where  it  is  true  that  the  Lords 
Justices  would  not  support  the  agreement,  but  on  which  Lord  Jus- 
tice Knight  Bruce  expressly  took  occasion  to  say,  that  neither  in 

^  7  Hare,  114,  6  Railw.  Cas.  152,  2  Macn.  &  G.  dS9. 

•  11  C.  B.  775. 

"  22  Law  J.  Q.  B.  69,  7  Railw.  Cas.  227,  18  Q.  B.  618. 

«  12  Beav.  339.  >  18  Q.  B.  457. 

*  4  De  G.,  M.  &  6. 115,  7  Railw.  Cas.  581. 
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the  case  of  Webb,^  nor  in  that  of  Stuart,^  had  he  intended  in  the 
slightest  degree  to  depart  from  what  he  had  laid  down  in  the  pres- 
ent case,^  when  it  was  before  him  for  decision.  A  landowner  has 
a  right  to  oppose  a  bill ;  he  may  consent  to  withdraw  his  opposi- 
tion ;  and  that  is  a  good  consideration  for  a  contract  of  this 
kind.  Such  a  contract  is  binding  upon  a  company  *  incor-  *  344 
porated  by  the  Act,  even  if  the  company  should  then  be 
constituted  of  persons  different  from  the  original  promoters. 

[Lord  Campbell.  —  Without  their  having  adopted  it  ?] 

They  adopt  it,  and  take  the  benefit  of  it  by  their  act ;  and  the 
principle  on  which  Lord  Oottenham  decided  the  case  of  The  Great 
Western  v.  The  Birmingham  and  Oxford  Junction  Railway  Com- 
pany ^  is  that  which  must  govern  this  case,  namely,  that  that  which 
has  been  done  by  promoters,  being  necessary  for  the  purpose  of 
this  company,  must  afterwards  be  upheld  as  binding  on  the  com- 
pany. 

The  fact  that  the  powers  of  the  Act  have  now  expired  is  no  an- 
swer to  this  bill ;  they  were  in  full  force  when  the  bill  was  filed, 
and  for  nearly  a  year  and  a  half  afterwards. 

The  want  of  a  title  in  the  respondent  to  more  than  a  life  inter- 
est in  the  property,  is  no  answer  to  this  bill.  The  appellants  knew 
what  his  title  was,  and  undertook  to  obtain  powers  to  enable  him 
to  make  a  complete  conveyance ;  they  did  not  obtain  those  powers  ; 
that  was  their  fault,  and  they  cannot  take  advantage  of  it.  The 
provisions  of  the  Lands  Clauses  Act  would  have  sufficed  for  ena- 
bling the  Court  to  do  all  that  was  necessary  to  protect  the  interests 
of  the  appellants,  and  the  Court  below  offered  to  exercise  those 
powers  for  that  purpose.  It  was  the  fault  of  the  appellants  that 
they  did  not  avail  themselves  of  that  offer.  Whatever  defect  now 
exists  as  to  that  matter  is  therefore  owing  to  the  appellants  ;  and 
they  cannot  set  up  their  own  default  as  an  answer  to  a  claim  for 
the  performance  of  this  agreement. 

The  respondent  can  maintain  this  bill  for  a  specific  performance. 
The  principles  of  equity  applicable  to  this  subject  may  be  taken 
from  the  judgment  of  Lord  Justice  Cranworth,  in  Webb  v. 
The  Direct  Portsmouth   *  Railway  Company.^    Under  cir-    *  345 
cumstances  such  as  exist  here,  a  party  to  an  agreement  is 

»  1  De  G.,  M.  &  G.  521.  *  2  Phill.  597,  604. 

M  De  G.,  M.  &  G.  721.  »  1  De  G.,  M.  &.  G.  521  -  628. 

*  d  De  G.  &  S.  743. 
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not  bound  to  run  the  risk  of  what  a  jury  may  happen  to  consider 
sufficient  damages  for  'losing  his  land,  and  being  forced  to  seek 
another  residence.  Qooday  v.  The  Colchester  Railway  Company  ^ 
does  not  impeach  the  principles  stated  in  Webb's  and  Stuart's 
cases  ;  for  there  the  question  was,  whether  the  contract  itself  had 
been  validly  created  ;  and  the  Court,  not  thinking  it  to  be  a  valid 
contract,  would  not  enforce  it.     Here  it  is  perfectly  valid. 

Joly  u. 

The  Lord  Chancellor,  after  fully  stating  the  facts,  the  plead- 
ings, and  the  decree  of  the  Court  below,  said.  —  The  first  point 
insisted  on  by  the  appellants  is,  that  the  contract  was  one  into 
which  they  had  no  power  to  enter,  having  been  made  for  an  object 
not  within  the  scope  of  their  original  constitution.  That  object  was 
the  purchase  of  land  for  the  purposes,  not  of  the  original  line,  but 
of  a  new  line,  which  new  line  at  the  date  of  the  contract  they  had 
no  authority  to  make.  In  support  of  this  argument,  reliance  was 
placed  on  a  long  series  of  authorities,  which  have  established  the 
proposition  that  a  railway  company  cannot  devote  any  part  of  its 
funds  to  an  object  not  within  the  scope  of  its  original  constitution, 
how  beneficial  soever  that  object  might  seem  likely  to  prove. 

Thus,  in  Colnian  v.  The  Eastern  Counties  Railway  Company^ 
Lord  Langdale,  at  the  instance  of  a  shareholder,  restrained  the 
company  and  its  directors  from  applying  any  part  of  their  funds 
in  assisting  a  company  which  had  been  formed  for  estab- 
*  346  lishing  a  steam  communication  *  between  Harwich  and 
the  northern  ports  of  Europe.  The  directors  of  the  railway 
company  thought  that  such  an  application  of  a  part  of  their 
funds  would  be  likely  materially  to  promote  the  interests  of  their 
shareholders  by  encouraging  and  increasing  the  traffic  on  their 
line.  But  Lord  Langdale,  though  admitting  that  such  an  expen- 
diture might  very  likely  conduce  to  the  interest  of  the  railway 
company,  yet  restrained  the  directors  by  injunction  from  so  apply- 
ing any  part  of  their  funds,  on  the  ground  that  they  had  no  right 
to  expend  the  money  of  the  company  on  any  project  not  directly 
within  the  terms  of  its  incorporation. 

In  Salomons  v.  Laing  ^  the  same  learned  Judge  restrained  the 
directors  of  The  South  Coast  Railway  Company  from  applying  any 

^  17  Bear.  132.  '  12  Beav.  839. 

'  10  Beav.  1,  4  Railw.  Cas.  513. 
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part  of  the  funds  of  that  company  in  the  purchase  of  shares  of  an- 
other company  (the  Portsmouth),  by  which  purchase  the  defend- 
ants hoped  to  benefit  the  company  of  which  they  were  directors. 
The  Court  held  that  the  defendants  had  no  right  to  deal  with  the 
funds  in  a  manner  not  authorised  by  their  Act. 

The  same  principle  was  recognised  and  acted  upon  by  Sir  James 
Wigram  and  Lord  Cottenham  in  Bagshaw  v.  The  Eastern  Union 
Railway  Company}  There  the  Legislature  had  authorised  the  de- 
fendants to  raise,  by  way  of  additional  shares,  two  sums  of  200,000{. 
and  100,0002.,  the  former  for  the  purpose  of  enabling  them  to 
construct  a  branch  line  to  Harwich,  and  the  latter  for  enabling 
them  to  purchase  and  complete  a  cross  line  to  Hadleigh.  The 
plaintiff  had  purchased  scrip  certificates  for  shares  in  these  under- 
takings, or  one  of  them,  on  which  all  calls  had  been  paid,  and  he 
stated  by  his  bill,  that  the  directors,  though  the  whole  of  the  two 
sums  of  200,0002.  and  100,0002.  had  been  raised,  yet  had 
abandoned  the  intention  of  constructing  *  the  Harwich  line,  *  847 
and  were  about  to  apply  the  sums  so  raised  to  the  com- 
pleting of  their  line  from  Ipswich  to  Norwich.  The  bill  prayed, 
amongst  other  things,  a  general  account  of  all  sums  so  applied, 
that  the  directors  might  be  decreed  personally  to  make  them  good, 
and  for  an  injunction  to  restrain  any  further  similar  application  of 
any  part  of  the  said  two  sums  of  200,000/.  and  100,0002.  To  this 
bill  there  was  a  general  demurrer,  but  it  was  overruled,  first  by 
Sir  James  Wigram,  and  afterwards,  on  appeal,  by  Lord  Cotten- 
ham ;  the  ground  of  the  decision  there,  as  in  the  other  cases,  being 
that  the  directors  had  no  right  to  expend  any  part  of  the  sums 
raised  for  a  special  purpose  upon  any  other  object  than  that  for 
which  they  were  so  raised. 

In  all  these  cases  the  discussion  was  raised  by  shareholders  call- 
ing in  question  the  misapplication  or  intended  misapplication  of 
the  corporate  funds  by  the  directors.  But  the  doctrine  has 
been  acted  on  in  the  Courts  of  common  law  to  the  extent  of  hold- 
ing that  a  contract,  even  under  the  seal  of  a  company,  cannot  in 
general  be  enforced,  if  its  object  is  to  cause  the  corporate  property 
to  be  diverted  to  purposes  not  within  the  scope  of  the  Act  of  incor- 
poration. Thus,  in  the  case  of  The  East  Anglian  Railway  Com- 
pany V.  The  Eastern  Counties  Railway  Company?  the  Court  of 
Common  Pleas,  after  an  elaborate  argument,  held  that  no  action 

>  6  Railw.  Cas.  152.  *  11  C.  B.  803. 
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could  be  maintained  against  the  defendants  on  a  covenant  into 
which  they  had  entered  for  payment  to  the  plaintiffs  of  the  costs 
incurred  in  applications  to  Parliament  made  at  the  instance  of  the 
defendants  for  obtaining  from  the  Legislature  powers  which  the 
defendants  considered  it  desirable  for  their  interests  that  the  plain- 
tiffs should  possess.  The  Chief  Justice,  in  delivering  the  judg- 
ment of  the   Court,  says :  ^   "  The  statute  incorporating 

*  348    *  the  defendants'  company  gives  no  authority  respecting  the 

bills  in  Parliament  promoted  by  the  plaintiffs,  and  we  are, 
therefore,  bound  to  say  that  any  contract  relating  to  such  bills . 
is  not  justified  by  the  Act  of  Parliament,  is  not  within  the  scope 
of  the  authority  of  the  company  as  a  corporation,  and  is  there- 
fore void. 

This  case  was  afterwards  recognised  and  acted  on  by  the  Ex- 
chequer Chamber,  in  the  case  of  Macgregor  v.  The  Official  Manager 
of  the  Deal  and  Dover  Railway  Company?  It  must,  therefore,  be 
now  considered  as  a  well-settled  doctrine  that  a  company  incor- 
porated by  Act  of  Parliament  for  a  special  purpose  cannot  devote 
any  part  of  its  funds  to  objects  unauthorised  by  the  terms  of  its 
incorporation,  however  desirable  such  an  application  may  appear 
to  be. 

I  have  referred  to  these  cases,  and  there  are  others  to  the  same 
effect,  for  the*purpose  of  showing  how  firmly  the  law  on  this  sub- 
ject is  established,  and  of  guarding  myself  against  being  supposed 
to  throw  any  doubt  upon  it.  But  I  do  not  think  that  the  present 
case  comes  within  the  principle  on  which  these  decisions  have 
rested.  The  making  of  the  Wisbeach  and  Spalding  branch  was 
not  treated  by  the  Legislature  as  a  new  and  independent  object  to 
be  carried  into  execution  by  distinct  funds  raised  for  that  special 
purpose.  The  power  to  make  the  new  line  was,  according  to  the 
construction  I  put  on  the  Act,  merely  an  addition  to  the  powers 
conferred  by  the  former  Acts.  So  that  after  the  Wisbeach  and 
Spalding  Act  came  into  operation,  the  rights  and  powers  of  the 
company  were  to  be  regarded  as  if  they  had  originally  been 
powers  to  make  the  new  line  and  to  raise  the  additional  capital. 
The  new  works  were  to  be  considered  as  having  formed  part  of 
the  original  undertaking,  and  the  new  shares  were  to  be 

*  349  *  considered  as  part  of  the  general  capital.    From  the  time, 

therefore,  when  the  Wisbeach  and  Spalding  bill  received 

^  11  C.  B.  S09.  22  Law  J.,  N.  S.,  Q.  B.  69,  IS  Q.  B.  618. 
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the  Boyal  assent  (and  until  that  happened  there  was  no  binding 
contract)  the  directors  had  just  the  same  right  to  apply  their 
fdnds  to  the  purchase  of  land  for  the  purposes  of  the  new  line,  as, 
before  the  passing  of  that  Act,  thej  had  for  the  purchasing  of 
land  for  the  original  line.  This  consideration,  therefore,  seems  to 
me  clearly  to  distinguish  the  present  case  from  all  those  cases 
cited  in  the  argument.  The  contract  here  was  to  apply  the  funds 
of  the  company  to  a  purchase  within  the  scope  of  its  incorpora- 
tion, and  not  to  any  purposes  foreign  to  it,  and  I  see  no  objection, 
therefore,  to  the  contract  on  this  first  ground. 

But  it  was  argued,  secondly,  that  even  supposing  the  contract 
not  to  be  open  to  objection  on  the  ground  of  its  being  an  attempt 
to  appropriate  the  company's  funds  to  an  object  foreign  to  their 
original  purposes,  still  that  it  could  not  be  supported,  inasmuch  as 
it  was  an  agreement  to  purchase  for  the  new  railway  lands  not 
wanted  for  the  purpose  of  making  it.  The  directors  had.  origi- 
nally desired  to  obtain  powers  to  make  a  straight  cut  from  their 
new  line  to  join  the  Ambergate,  Nottingham,  and  Boston  Railway, 
and  for  that  purpose  it  would  have  been  essential  to  them  to 
possess  the  plaintiff's  land,  but  they  failed  in  their  object  of 
obtaining  power  to  form  this  straight  cut,  and  then  there  was  not, 
it  was  said,  any  necessity  for  them  to  get  possession  of  the  plain- 
tiff's land.  A  small  portion  only  of  it,  about  an  acre  and  a  half, 
is  within  the  line  of  deviation,  and  it  was  argued  that  a  contract 
to  purchase  the  whole  (nearly  six  acres)  was  a  contract  ultra  vires, 
inasmuch  as  the  company  could  only  purchase  what  was  really 
necessary  or  proper  for  the  construction  of  the  line.  But  the 
answer  to  this  argument  appeared  to  me  satisfactory.  The  con- 
tract was  not  necessarily,  and  on  the  face  of  it,  ultra 
•  vires.  If  the  land  in  question  was  really  wanted  by  the  *  350 
appellants  for  what  are  called  extraordinary  purposes,  they 
were  authorised  to  purchase  it.  Besides,  the  line  of  deviation 
actually  cuts  the  respondent's  house  in  two,  and  in  such  circum- 
stances the  appellants  had  no  right  to  take  a  part  without  taking 
the  whole,  if  the  plaintiff  required  them  to  do  so ;  and  it  is  a 
reasonable  inference  that  the  contract  to  purchase  the  whole  was 
made,  because,  wanting  what  was  within  the  limits  of  deviation, 
the  directors  knew  that  they  could  not  stop  short  with  what  was 
within  those  limits.  Be  that,  however,  as  it  may,  there  was  noth- 
ing to  show  the  respondent  that  his  land  was  not  wanted  for  the 
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legitimate  objects  of  the  company,  and  in  such  a  case  it  cannot  be 
permitted  to  the  directors  to  allege  that  the  contract  was  invalid 
as  being  beyond  their  powers  ;  for,  as  argued  at  the  bar,  it  could 
be  no  answer  to  an  action  for  iron  rails  bargained  and  sold  that 
the  contract  had  been  entered  into,  not  in  order  to  obtain  rails  for 
the  use  of  the  line,  but  in  order  to  keep  them  in  hand  for  the  pur- 
pose of  a  future  use,  on  a  speculation  that  iron  was  likely  to  rise 
in  value.  I  consider,  therefore,  that  this  second  objection  is  as 
untenable  as  the  first. 

The  third  point  made  in  support  of  this  appeal  was,  that  even 
taking  the  contract  to  have  been  a  good  and  valid  contract,  into 
which  the  company  might  lawfully  enter,  still  the  case  was  one  in 
which  a  Court  of  equity  ought  not  to  interfere,  but  ought  to  leave 
the  plaintiff  to  assert  his  legal  rights  by  action.  It  was  argued 
that  the  Court  has  frequently  acted  on  this  principle  in  suits  where 
a  vendor  has  been  seeking,  as  in  this  case,  to  enforce  against  a  rail- 
way company  the  specific  performance  of  a  contract  for  the  pur- 
chase of  land,  when  the  time  within  which  the  line  was  to  be  made 
had  expired.  And  reference  was  in  particular  made  to 
*  351  two  cases  decided  by  Lord  Justice  *  Knight  Bruce  and 
myself,  when  I  held  the  oflSce  of  Lord  Justice.  I  allude  to 
the  cases  of  Webb  v.  The  Direct  London  and  PortsmotUh  Railway 
Company^  and  Stuart  v.  The  London  and  Northwestern  Railway 
Company? 

In  the  former  of  these  cases  [the  particulars  of  which  his  Lord- 
ship fully  stated]  the  Court  proceeded  on  two  grounds.  In  the 
first  place  the  terms  in  which  the  deed  was  framed  were  such  as 
to  lead  the  Court  strongly  to  the  conclusion  that  the  whole  con- 
tract was  meant  to  be  conditional  on  the  line  being  formed,  and 
that  if  it  should  be  (as  in  fact  it  was)  abandoned  by  its  projectors, 
then  all  the  provisions  of  the  agreement  were  to  fall  to  the 
ground  ;  a  construction,  I  may  observe,  which  receives  great  sup- 
port from  the  subsequent  case  of  Gage  v.  The  Newmarket  Railway 
Company?  But  independently  of  that  difficulty,  the  case  appeared 
to  be  one  in  which  a  Court  of  equity  ought  not  to  interfere  in 
favour  of  the  plaintiff,  for  that  by  any  such  interference  we  should 
be  doing  injustice  in  the  attempt  to  add  to  the  legal  remedy.  The 
injury  which  the  plaintiff  sustained  by  the  non-performance  of  the 

»  1  De  G.,  M.  &  G.  621.  »  18  Q.  B.  457. 

»  1  De  G.,  M.  &  G.  721. 
[268] 


EASTERN  COUNTIES  RAILWAY  COMPANY  V,  HAWKES.         *851 

contract  was  this :  though  he  was  left  with  the  whole  of  his  land 
untouched,  he  lost  all  claim  to  the  4500Z.,  and  might,  perhaps, 
have  sustained  damage  consequent  on  his  having  been  for  five 
years  liable  to  have  any  portion  of  it,  not  exceeding  eight  acres, 
taken  by  the  company  for  the  purpose  of  the  railway.  That  was 
evidently  a  case  for  compensation  by  action  for  damages,  and  not 
for  relief  by  way  of  specific  performance.  Indeed,  I  hardly  know 
how  a  decree  for  specific  performance  could  have  been  there  en- 
forced, for  no  particular  eight  acres  had  been  contracted  for, 
and  the  *  company  had  no  power  to  select  eight  acres,  ex-  *  352 
cept  for  the  purpose  of  making  the  railway,  the  power  to 
make  which  had  long  since  ceased.  On  these  grounds  the  Court 
refused  to  interfere,  leaving  the  plaintiff  to  the  legal  remedy  on  his 
covenant. 

The  circumstances  of  Lord  James  Stuarfs  Case  were  similar  in 
principle.  [His  Lordship  fully  stated  them.]  The  only  or  princi- 
pal difference  between  this  latter  case  and  that  previously  decided 
was,  that  in  Lard  James  StuarVs  Case  there  was  no  contract  by 
the  company  under  seal,  but  in  the  course  of  the  argument  the 
directors  offered  to  remove  all  difficulty  on  that  head  by  admitting, 
in  any  action  which  the  plaintiff  might  bring  against  them,  that 
they  had  by  deed,  under  seal,  covenanted  to  perform  any  contracts 
entered  into  by  the  agent  of  the  projectors  before  the  passing  of 
the  Act.  Whether,  if  the  directors  had  not  agreed  to  make  this 
admission,  they  would  have  been  compelled  to  do  so,  I  need  not 
now  stop  to  inquire.  We  were  relieved  from  all  difficulty  on  that 
head  by  their  voluntary  offer  to  made  the  requisite  admissions, 
and  what  we  had  to  decide  was,  whether  an  action  brought  with 
such  admissions  would  not  give  the  plaintiff  all  the  redress  he  was 
entitled  to  ask.  We  thought  it  would,  and  that  to  permit  the 
plaintiff  to  remain  passive  till  the  directors  could  not  have  any  use 
far  the  land,  and  the  power  to  make  the  line  had  expired,  and  then 
to  compel  them  to  select  and  purchase  the  land,  would  be  to  make 
the  extraordinary  interposition  of  the  Court  ancillary  to  injustice 
instead  of  justice. 

I  have  thought  it  necessary  to  explain  the  grounds  on  which  the 
decision  in  these  two  cases  rested,  for  the  purpose  of  showing  that 
they  are  not  at  variance  with  the  decision  now  under  appeal.    Here 
there  is  no  uncertainty  as  to  the  subject  matter  of  the  pur- 
chase.   The  vendor  *  did  not  sleep  on  his  rights,  and  wait   *  353 
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until  it  was  impossible  for  the  purchaser  to  make  the  line.  On 
the  contrary,  from  the  very  day  on  which  the  contract  was  to  be 
completed  he  insisted  on  its  performance,  having  shortly  before 
that  time  quitted  possession  of  the  property,  and  within  less  than 
five  months  afterwards  he  filed  his  bill.  It  is  true  that  the  direc- 
tors, after  the  filing  of  the  bill,  allowed  the  time  to  pass  within 
which  they  were  bound  to  complete  their  line.  But  the  plaintiff 
is  not  to  blame  for  that.  He  did  not,  either  actively  or  passively, 
mislead  the  defendants,  and  it  would  be  impossible  to  hold  that 
he  is  not  entitled  to  the  relief  he  asks,  without  going  the  length 
of  saying  that  no  vendor  of  an  estate,  contracting  to  sell  to  a 
railway  company,  can  ever  have  a  decree  for  a  specific  per- 
formance if  the  company  should  see  fit  afterwards  to  aban- 
don the  undertaking,  with  a  view  to  which  the  contract  was 
made. 

The  fourth  and  last  objection  made  to  the  decree  below  was, 
that  as  to  a  very  large  portion  of  the  property  the  plaintiff  is  only 
tenant  for  life,  and  consequently  at  his  death  the  company  will  be 
exposed  to  an  action  of  ejectment  at  the  suit  of  the  remainder-man, 
who  is  not  bound  by  the  plaintiff's  contract.  To  this  objection, 
however,  I  think  it  a  sufiicient  answer  to  say,  that  at  the  time 
fixed  for  the  completion  of  the  contract,  and  for  above  a  year  after 
the  filing  of  the  bill,  the  plaintiff  certainly  could  make  a  perfect 
title  by  virtue  of  the  provisions  of  the  Lands  Glauses  Act.  It  is 
not  necessary  for  me  to  give  any  opinion  as  to  whether  he  can  do 
so  now.  It  is  enough  to  say,  that  the  appellants,  by  the  contract 
itself,  undertook  expressly  to  procure  all  proper  powers  for  enabling 
the  plaintiff  (though  a  mere  tenant  for  life),  and  all  other  neces- 
sary parties,  to  make  a  good  title.  Such  powers  were  in 
*  354  fact  obtained.  The  plaintiff  repeatedly  offered  *  to  do  all 
that  was  requisite,  in  order  to  enable  the  company  to  profit 
by  the  use  of  these  powers.  If  the  appellants  have  wilfully  let  the 
oppQ^tunity  pass,  they  cannot  set  up  their  neglect  as  a  bar  to  the 
plaintiff's  demand.  The  decree  directed  the  money  to  be  paid 
into  Court,  and  it  has  since  been  invested  on  a  good  mortgage 
security,  approved  by  the  Court,  to  which  no  objection  is  made. 
They  are  estopped,  as  between  themselves  and  the  plaintiff,  from 
disputing  his  title,  and  if  after  the  death  of  the  plaintiff  any  ques- 
tion should  be  raised  by  the  remainder-man,  that  question  must  be 
then  discussed  and  disposed  of.    It  is  the  fault  of  the  appellants 
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that  the  title  was  not  perfected,  and  they  cannot  take  advantage 
of  their  own  default.  In  my  opinion  the  appellants  have  entirely 
failed  on  all  their  grounds  of  objection,  and  I  therefore  move  your 
Lordships  to  dismiss  the  appeal,  with  costs. 

Lord  Brougham.  —  I  take  the  same  ^  iew  with  my  noble  and 
learned  friend  upon  the  four  separate  points  which  are  raised. 

Upon  the  point  with  respect  to  the  legality  or  illegality  of  this 
contract,  I  am  clearly  of  opinion  that  there  was  nothing  illegal  in 
the  agreement  as  to  the  proposed  railway,  and  that  the  directors, 
therefore,-  cannot  avail  themselves  of  that  plea. 

I  admit  that  at  one  time  in  the  course  of  the  argument  upon 
the  fourth  ground  I  had  considerable  doubts.  Those  doubts  have 
been  entirely  removed  by  the  consideration  to  which  my  noble  and 
learned  friend  has  already  directed  the  attention  of  your  Lordships, 
that  it  was  entirely  owing  to  the  default  of  the  company  that  that 
matter,  which  is  the  ground  of  the  fourth  objection,  arose. 

I  should  not  trouble  you  with  another  word  after  the  very 
full  and  distinct  statement  of  the  reasons  for  the  *  motion  to  *  355 
affirm  the  judgment  which  my  noble  and  learned  friend  has 
made,  were  it  not  that  I  think  it  right  to  advert  to  two  cases, 
Webb  v.  The  Direct  London  and  PorUmouOi  Railway  Company^  and 
Lard  James  Stuart  v.  The  London  and  Northwestern  Railway  Com- 
pany. I  am  clearly  of  opinion  that  if  these  cases  were  applicable 
to  such  a  state  of  facts  as  those  which  exist  in  the  present,  I  should 
dissent  from  them,  and  consider  that  they  do  not  give  the  law  of 
the  Court  upon  the  subject  of  specific  performance.  But  I  am  of 
opinion,  for  the  reasons  already  given,  that  they  do  not  apply  to 
the  facts  of  this  case,  which  are  so  entirely  different  that  it  cannot 
be  truly  said  that  the  appellants'  contention  against  a  decree  for 
specific  performance  can  rest  upon  their  authority. 

Lord  Campbell.  —  The  first  question  to  be  considered  in  this 
case  is,  whether  there  was  a  valid  contract  between  these  parties. 
I  should  have  answered  this  question  in  the  negative  if  the  appel- 
lants' counsel  had  succeeded  in  showing  that  the  contract  related 
to  "  the  direct  diverging  line,"  which  is  not  delineated  in  the 
Parliamentary  plan,  and  that,  with  the  knowledge  of  the  respon- 
dent, the  object  was  to  make  the  line  without  the  authority  of 
Parliament. 
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There  can  be  no  doubt  that,  as  between  the  directors  and  the 
shareholders,  it  would  hare  been  ultra  vires  for  the  directors  to  put 
the  seal  of  the  company  to  such  a  contract.  They  could  not  law- 
fully apply  the  funds  of  the  company  to  the  making  of  this  line 
either  under  the  Act  of  the  10  &  11  Vict.  c.  283,  or  any  of 
their  prior  Acts,  and  the  respondent  having  full  notice  that  they 
were  exceeding  their  powers,  and  were  guilty  of  a  breach  of  trust, 
he  could  not  have  enforced  the  contract  either  at  law  or  in  equity. 
But  upon  the  face  of  the  contract  itself  there  is  no  reference 
•  356  *  whatever  to  the  "  direct  diverging  line."  The  recitals  and 
the  operative  parts  of  the  contract  refer  only  to  the  main 
line  between  Wisbeach  and  Spalding,  and  to  the  '^  curvilinear  line  " 
of  junction  delineated  upon  the  Parliamentary  plan ;  nor  is  there 
any  evidence  to  prove  that  the  respondent  was  a  party  to  the 
scheme  alleged  to  have  been  formed  by  agents  of  the  company  to 
deceive  Parliament  by  abandoning  the  curvilinear  and  substituting 
an  unauthorised  direct  line  of  junction  with  the  Ambergate  Bail- 
way. 

This  objection  being  removed,  and  now  assuming  that  the  con- 
tract was  entered  into  by  the  respondent  bond  fide  with  a  view  to 
the  Parliamentary  plan,  and  to  an  Act  being  obtained  to  carry  that 
plan  into  efifect,  I  cannot  doubt  for  a  moment  that  there  was  a 
valid  contract,  upon  which,  after  the  Act  of  Parliament  had  been 
obtained,  an  action  at  law  might  have  been  supported  against  the 
company. 

During  the  argument  there  was  much  discussion  upon  the  ques* 
tion  bow  far  such  a  company  is  bound  by  contracts  entered  into 
by  the  promoters  of  the  Act  of  Parliament  by  which  the  company 
is  constituted.  That  question  really  does  not  properly  arise  here ; 
but  I  think  it  right  to  guard  myself  against  the  peril  of  being  sup- 
posed to  acquiesce  in  the  doctrine  contended  for  by  the  respondent's 
counsel,  that  there  is  complete  identity  between  the  promoters  of 
the  Act  and  the  company,  and  that  as  soon  as  the  Act  has  received 
the  Royal  assent  a  bill  in  equity  might  be  filed  against  the  com- 
pany for  specific  performance  of  any  contracts  respecting  land  into 
which  the  promoters  had  entered.  If  the  company  should  adopt 
the  contract,  and  have  the  full  benefit  of  it,  I  think  the  company 
would  be  bound  by  it  in  equity,  and  therefore  I  approve  of  the 
decision  in  Edwards  v.  Grand  Junction  Canal  Company^  although 

^  1  Myhie  &  C.  650,  1  Bailw.  Cas.  178. 
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the  language  of  Lord  Gottenham  in  that  case  may  require 

*  qualificatipn,  and  must  he  taken  with  reference  to  the    *  857 

facts  with  which  he  was  dealing.    But  it  seems  to  me  that 

the  extension  contended  for,  of  the  principle  on  which  that  case 

and  several  similar  cases  which  have  followed  it,  rest,  is  quite 

unreasonable,  and  would  lead  to  very  mischievous  consequences. 

Here  there  is  a  contract  admitted  to  be  under  the  common  seal 
of  the  company.  The  appellants  make  an  idle  allegation  that  the 
seal  was  affixed  without  the  sanction  of  a  majority  of  the  mem- 
bers of  the  company,  but  no  fraud  is  imputed  to  Mr.  Hawkes. 
The  directors  have  repeatedly  recognised  the  validity  of  the  con- 
tract, and  in  an  action  at  law  upon  it,  under  a  plea  of  non  est 
factum  J  they  could  have  had  no  defence,  though  if  they  could  allege 
and  prove  that  Mr.  Hawkes  was  guilty  of  illegality  on  entering 
into  it,  the  action  would  be  barred. 

But  dismissing  the  charge  that  he  was  bargaining  for  the  ap- 
plication of  the  funds  of  the  company  to  a  line  to  be  made  without 
the  authority  of  Parliament,  the  contract  is  merely  the  ordinary 
contract  between  a  company  meaning  to  apply  to  Parliament 
for  authority  to  extend  a  line  of  railway,  and  the  owners  of  the 
land  through  which  the  extended  line  is  meant  to  pass,  to  be  car- 
ried into  effect  if  the  solicited  Act  of  Parliament  be  obtained. 
The  shareholders  of  the  company  might  if  they  pleased  object  to 
their  funds  being  applied  to  defraying  the  expense  of  soliciting 
the  bill,  but  if  they  remain  quiet  it  may  be  fairly  inferred  that 
,  they  all  approve  of  the  extension ;  and  when  the  bill  to  authorise 
the  extension  has  received  the  Boyal  assent  no  shareholder  can 
any  longer  complain.  According  to  the  manner  in  which  such 
bills  are  usually  framed,  the  extended  line  becomes  part  of  the  con- 
cern to  be  managed  by  the  company  for  the  profit  of  the  body  of 
shareholders,  power  being  given  to  the  company  to  increase 
the  capital,  or  by  some  *  means  to  provide  the  money  *  358 
necessary  to  complete  the  extended  line.  Since  the  case 
of  Simpson  v.  Lord  Howden^  it  is  impossible  to  contend  that  an^ 
agreement  by  a  landowner  to  withdraw  opposition  to  a  bill  for  a 
railway  intended  to  pass  through  his  property  is  not  a  good  and^ 
valuable  consideration.  I  adhere  to  the  doctrine  laid  down  in  a 
passage  quoted  from  my  judgment  in  the  case  of  The  Mayor  of 
Norwich  v.  The  Norfolk  Railway  Company ;^  but  that  referred  to 

'  9  Clark  &  F.  61..  *  4  Ellis  k  B.  d97. 
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doing  something  which  was  positively  criminal  and  indictable,  the 
obstruction  of  a  navigable  river  by  building  a  bridge  across  it. 
This  cannot  lawfully  be  done  in  the  hope  that  an  Act  of  Parlia- 
ment may  be  obtained  to  legalize  it.  But  where  no  offence  is  to 
be  committed  against  the  public,  and  there  is  a  mere  want  of 
authority  for  a  transaction  among  private  individuals  or  com- 
mercial companies,  which  authority  can  only  be  obtained  by  Act 
of  Parliament,  no  objection  whatever  can  be  successfully  made  to 
the  parties  entering  into  an  agreement  for  completing  the  transac- 
tion when  the  necessary  authority  is  so  obtained. 

In  this  case  there  was  to  be  no  application  of  the  funds  of  the 
company  to  the  purchase  of  Mr.  Hawkes's  land  till  an  Act  should 
be  obtained  for  making  the  line  from  Wisbeach  to  Spalding,  ac- 
cording to  the  Parliamentary  plan.  Such  an  Act  having  been 
obtained,  an  agreement  then  entered  into  for  the  first  time,  for  the 
purchase  of  the  whole  of  this  land  by  the  company,  would  have 
been  lawful  and  binding,  and  the  agreement  previously  entered 
into,  in  anticipation  of  the  Act  of  Parliament,  having  been  before 
lawful,  then  became  binding.  In  considering  whether  the  con- 
tract is  valid,  we  must  certainly  consider  whether  it  was 
*  859  valid  when  it  was  entered  into.  I  think  *  that  this  con- 
tract was  valid  when  it  was  entered  into,  although  it  was 
then  only  conditional. 

We  have  next  to  consider  whether  the  condition  was  performed. 
The  appellants  contend  that  it  was  not,  because  the  Act,  when 
passed,  prohibited  the  direct  junction,  and  did  not  substitute  any 
other.  But  the  condition  in  the  contract  is,  ^'  in  the  event  of  the 
said  bill  in  its  present,  or  any  amended,  modified,  or  altered  form 
for  the  like  objects,  or  any  or  either  of  them,  to  which  the  said 
Eastern  Counties  Railway  Company  shall  be  parties  or  promoters, 
passing  into  a  law."  The  bill  referred  to  did  pass  into  a  law  for 
making  the  line  from  Wisbeach  to  Spalding,  and  the  line  of  devia- 
tion authorised  by  it  comprised  a  considerable  part  of  Mr.  Hawkes's 
land,  and  bisected  his  house. 

Therefore,  as  a  common-law  Judge,  I  say  with  confidence  that 
an  action  for  breach  of  the  covenant  to  purchase  and  pay  for  the 
land  at  the  stipulated  price  might  have  been  maintained. 

I  now  come  to  the  remedy  by  bill  in  equity  for  a  specific  per- 
formance. And  here  I  must  speak  with  more  hesitation,  but  I  am 
bound  to  express  my  opinion  upon  it ;  and  this  being  a  branch  of 
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jurisprudence  which  every  English  lawyer  must  study,  and  having 
weighed  the  reasons  ui^ed,  and  referred  to  all  the  authorities  cited 
on  both  sides  during  the  argument,  I  have  come  to  a  conclusion, 
which  is  quite  satisfactory  to  my  own  mind,  that  the  decree  for  a 
speci&c  performance,  notwithstanding  all  the  objections  taken  to  it, 
was  properly  pronounced. 

Where  there  is  a  valid  executory  agreement  for  the  sale  and 
purchase  of  land,  there  can  be  no  doubt  that  the  vendor  as  well  as 
the  purchaser  is  prima  facie  entitled  to  resort  to  a  Court  of  equity 
for  the  purpose  of  having  the  contract  specifically  per- 
formed. Generally  speaking,  pecuniary  *  damages  ade-  *  360 
quate  to  the  pecuniary  loss  sustained  from  the  breach  of  the 
contract  would  be  an  indemnity  to  the  vendor  ;  but  still  damages 
would  not  place  him  in  the  same  situation  as  if  the  contract  had 
been  performed,  for  in  that  case  he  would  have  entirely  got  rid  of 
his  land,  and  he  would  have  in  his  pocket  the  net  sum  for  which 
he  had  agreed  to  sell  it ;  whereas  if  he  is  driven  to  his  action  at 
law,  he  retains  the  land,  and  he  can  only  recover  the  difference 
between  the  stipulated  price  and  the  price  which  it  would  prob- 
ably fetch  if  resold,  together  with  incidental  expenses,  and  any  spe- 
cial dami^e  which  he  had  suffered.  In  every  case  justice  requires 
that  the  purchaser  should  be  entitled  to  specific  performance,  for 
as  to  him  no  amount  of  damage  would  necessarily  be  an  adequate 
compensation ;  and  there  must  be  reciprocity  of  remedy  between 
vendor  and  purchaser.  Indeed  the  remedy  must  necessarily  be 
afforded  to  the  vendor  as  well  as  purchaser,  from  the  well-known 
doctrine  of  conversion  upon  the  signing  of  a  valid  contract  for  the 
sale  of  land,  the  equitable  estate  then  vesting  in  the  purchaser,  and 
the  vendor  then  holding  the  legal  estate  only  as  his  trustee. 

This  being  so,  the  onus  lies  upon  the  appellants  to  show  that  the 
respondent  was  not  entitled  to  a  decree  for  specific  performance. 

Here  the  objection  of  delay,  which  has  sometimes  very  properly 
prevailed,  cannot  be  taken,  and  it  cannot  be  contended  that  the 
vendor  has  lost  his  right  to  the  remedy  he  seeks  by  doing  any  thing 
which  he  ought  not  to  have  done,  or  by  omitting  to  do  any  thing 
which  he  ought  to  have  done,  subsequently  to  the  date  of  the 
agreement,  with  good  faith  and  punctuality.  He  has  performed 
his  part  of  the  agreement ;  he  has  always  been  ready  and  willing 
to  complete  the  purchase,  and  he  has  urgently  and  earnestly 
pressed  the  company  to  complete  it.    The  bill  for  a  specific 
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*  361    *  performance  was  filed  as  soon  as  Mr.  Hawkes  found  iliat 

the  company  had  broken  the  agreement,  and  within  time 
to  have  allowed  a  good  title  to  the  whole  of  the  laud  to  be  made. 

The  appellants  rely  upon  difiiculties  which  have  arisen  from 
their  own  delay  and  their  own  breach  of  the  agreement.  These 
difiiculties  are  now  so  serious  that  I  own  I  should  have  been  glad, 
for  the  sake  of  the  innocent  shareholders  in  this  company,  to  find 
that  we  should  be  justified  in  referring  the  vendor  to  his  legal 
remedy,  whereby  a  compensation  might  be  awarded  to  him  for  all 
he  has  lost  from  the  breach  of  the  agreement,  without  the  em- 
barrassments which  must  now  arise  from  affirming  the  decree  for 
a  specific  performance.  But  I  am  of  opinion  that  we  cannot 
revise  this  decree  on  any  of  the  grounds  on  which  it  has  been 
impeached,  without  subverting  authorities  and  disregarding  prin- 
ciples which  we  are  bound  to  respect. 

Much  was  said  about  the  hardship  which  it  is  alleged  the  de- 
cree imposes  upon  the  company.  If,  looking  to  the  agreement  and 
the  evidence  respecting  it,  we  could  say  that  it  was  a  hard  or 
unconscientious  bargain,  we  ought  not  to  enforce  the  performance 
of  it,  and  we  ought  to  leave  the  vendor  to  his  remedy  at  law.  I 
mean  to  be  guided  by  the  rule  laid  down  upon  this  subject  by 
Lord  Hardwicke  in  BuxUm  v.  Lister^  and  by  the  other  authorities 
to  the  same  efiect  collected  in  the  leading  case  of  Marthck  v.  Bvl- 
Ur?  But  reading  this  agreement,  how  can  we  say  that  the  sum 
of  13,0002.  was  more  than  Mr.  Hawkes  might  fairly  ask  for  giving 

up  his  land  and  his  business?    No  misrepresentation  or 

*  862    fraud  is  imputed  to  him ;  the  agents  *  of  the  company  were 

as  competent  to  form  a  just  opinion  upon  the  subject  as  he 
was ;  no  complaint  is  made  of  excess  of  price  till  the  company  had 
abandoned  all  intention  of  making  the  line,  and  I  think  that  no 
weight  is  to  be  given  to  the  opinion  of  a  surveyor  which  was  after- 
wards obtained,  and  which  it  must  have  been  easy  to  obtain,  that 
the  price  was  excessive.  I  see  no  reason  to  believe  that  if  the 
directors  had  made  the  line  from  Wisbeach  to  Spalding  according 
to  the  powers  conferred  upon  them,  the  bargain  would  have  been 
disadvantageous  to  the  company,  and  they  cannot  by  abandoning 
it  prejudice  the  rights  of  others. 

Greater  stress  was  laid  upon  the  objection  that  the  deci:ee 
orders  a  misapplication  of  the  funds  of  the  company,  but  this 

^  8  Atk.  SSS.  •  10  Yes.  298. 
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really  resolves  itself  into  the  objection  to  the  validity  of  the 
agreement,  which  I  have  already  disposed  of.  Had  the  line  of 
railway  from  Wisbeach  to  Spalding  been  made  and  completed,  I 
am  clearly  of  opinion  that  the  directors  might  have  performed  the 
agreement  with  Mr.  Hawkes,  without  any  misapplication  of  funds, 
or  any  breach  of  trust  whatsoever. 

By  section  4  of  the  Act  of  10  &  11  Vict.  c.  235,  they  were  au- 
thorised to  raise  250,000/.  towards  making  this  line,  and  as  this 
line  was  to  be  amalgamated  with  the  railway  before  made  by  the 
company  under  former  Acts,  and  to  form  with  it  one  concern,  to 
be  managed  for  the  general  body  of  the  shareholders,  I  entertain 
no  doubt  that  the  directors  might  have  employed  the  funds  of  the 
company  in  the  ordinary  course  of  administration  for  making  and 
maintaining  this  extended  line  as  if  it  had  been  comprised  in  the 
original  Act  by  which  the  company  was  constituted.  The  authori- 
ties relied  upon  by  the  appellant's  counsel  on  this  point 
merely  show  that  the  making  of  *  the  new  line  could  not  *  363 
be  abandoned,  in  fraud  of  those  who  have  subscribed  to 
make  it,  without  touching  the  question,  how  far,  if  the  new  line  is 
made,  the  funds  of  the  company  may  be  applied  to  that  purpose. 
When  the  bill  for  a  specific  performance  was  filed,  the  power  of 
raising  the  250,000/.  still  subsisted,  and  the  directors  in  their 
answer  say  nothing  of  want  of  funds  or  inability  to  raise  money. 
I  therefore  do  not  see  how*the  alleged  misapplication  of  funds  can 
be  any  reason  for  a  reversal  of  the  decree. 

Then  comes  the  most  formidable  objection,  the  inability  to 
make  a  good  title  to  that  portion  of  the  land  of  which  Mr.  Hawkes 
is  only  tenant  for  life.  Had  the  bill  not  been  filed  in  time  to  allow 
a  good  title  to  the  whole  to  be  made,  I  should  have  thought  this 
objection  almost  insurmountable.  With  great  deference  for  what  has 
been  observed  by  my  noble  and  learned  friend,  who,  when  Lord 
Chancellor,  afiirmed  the  decree,  that  the  company  had  agreed  to  take 
such  title  as  the  vendor  had,  or  to  obtain  powers  for  making  a  good 
title,  I  should  have  doubted  much  whether,  if  at  the  time  when  the 
bill  was  filed  a  good  title  could  not  be  made,  a  specific  performance 
ought  to  have  been  decreed. 

In  a  common  transaction  of  sale  and  purchase  of  land  between 
individuals,  they  may  certainly  bargain  that  the  purchaser  shall 
accept  such  title  as  the  vendor  can  make,  and  the  specific  per 
formance  of  such  an  agreement  would  be  decreed,  although  the 
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▼endor  could  not  make  out  a  perfect  title.  But  the  directors  of  a 
railway  company  have  only  a  limited  authority  to  negotiate  for 
the  purchase  of  land,  and  I  rather  think  that  they  would  be  con* 
sidered  as  having  exceeded  that  authority,  to  the  knowledge  of  the 
vendor,  if  they  agreed  to  accept  a  defective  title,  thereby 

*  ^6i    subjecting  the  railway  company  to  the  risk  of  being  *  inter- 

rupted by  an  ejectment  from  part  of  the  land  over  which  the 
line  runs.  I  must  likewise  doubt  as  to  the  effect  to  be  given,  in  a 
case  like  this,  to  a  covenant  that  the  company  would  obtain  power 
by  Act  of  Parliament  to  make  a  good  title,  if  no  such  power  had 
been  granted. 

But,  in  truth,  this  bill  for  a  specific  performance  having  been 
filed  on  the  10th  of  June,  1849,  a  good  title  as  against  the  remain- 
der-man might  easily  have  been  made  to  the  land  of  which  Mr. 
Hawkes  is  only  tenant  for  life.  The  Act  for  making  the  line  from 
Wisbeach  to  Spalding  received  the  Royal  assent  on  22d  July,  1847, 
and  the  compulsory  powers  conferred  by  the  Act,  under  which  a 
good  title  might  have  been  made  against  the  remainder-man,  con- 
tinued in  full  force  till  22d  July,  1850.  I  have  already  observed 
that  this  Act  (which  embodies  in  it  both  the  Lands  Clauses  Con- 
solidation Act,  and  the  Railway  Clauses  Consolidation  Act)  author- 
ised the  taking  of  the  whole  of  the  land,  the  subject  of  the  agree- 
ment, for  the  general  purposes  of  making  the  railway ;  there 
seems  to  me  therefore  no  necessity  for  resorting  to  section  14  of 
the  special  Act,  which  authorises  the  taking  of  thirty  acres  for 
the  extraordinary  purposes  connected  with  the  intended  railway. 

The  decree  of  Vice-chancellor  Knight  Bruce  was  actually  pro- 
nounced on  the  13th  of  March,  1850,  four  months  before  the 
compulsory  powers  had  expired.  We  have  now  to  determine 
whether  that  decree  was  then  properly  pronounced.  Even  then 
the  appellants,  if  so  minded,  by  making  the  line,  and  performing 
their  agi*eement,  might  have  enabled  the  vendor  to  make  a  good 
title  to  them  of  all  the  land  which  they  had  agreed  to  purchase. 

But  I  am  of  opinion  that  whereas,  in  considering  the  va- 
lidity of  the  agreement,  the  proper  time  to  regard  is  the 

*  365    *  time  when  it  was  entered  into,  —  as  to  the  specific  per- 

formance, regard  is  to  be  had  to  the  state  of  things  when 
the  bill  was  filed.  No  authority  has  been  cited  in  support  of  the 
position,  that  the  decision  upon  a  bill  for  a  specific  performance 
is  to  depend  upon  what  has  happened  between  the  filing  of  the 
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bill  and  the  day  when  the  decree  is  to  be  pronounced ;  and  it 
would  be  strange  if  the  plaintiff,  beuig  entitled  to  what  he  prays 
for  when  he  files  his  bill,  could  be  defeated  by  the  chicanery  of 
the  defendant  in  vexatiously  resisting  the  suit. 

I  have  only,  further,  to  make  an  observation  upon  what  was 
said  at  the  bar  as  to  a  bill  being  now  filed  by  the  directors  against 
Mr.  Hawkes  for  a  specific  performance.  I  do  not  think  that  such 
a  suit  could  have  been  maintained  by  them  from  the  time  when 
they  abandoned  the  making  of  the  new  railway.  There  certainly 
must  be  reciprocity  as  to  the  remedies  of  the  two  parties,  if  they 
respectively  act  with  good  faith.  But  upon  the  supposition  last 
stated,  the  directors  have  not  acted  with  good  faith,  and  they 
would  be  seeking  to  have  the  land  for  a  purpose  different  from 
that  for  which  they  had  agreed  to  buy  it ;  whereas  the  vendor  has 
always  t)een,  since  the  agreement  was  entered  into,  and  still  is, 
desirous  that  it  should  be  in  all  respects  carried  into  execution.  I 
have  not  thought  it  necessary  to  comment  upon  the  cases  cited, 
although  I  have  examined  them  all.  Stanley  v.  The  Chester  and 
Birkenhead  Railway  Company^  alone  seems  to  me  a  sufiicient 
authority  for  this  decree;  and  the  cases  of  Webb  v.  The  Direct 
I^ortsmouth  Railway  Company^  and  Lord  James  Stuart  v. 
Tlie  London  and  Northwestern  Railway  Company^  *  in  *  366 
which  a  decree  for  a  specific  performance  was  refused,  are 
in  perfect  conformity  with  the  principles  which  Lord  Gottenham 
there  lays  down,  as  the  last  two  cases  proceeded  upon  delay,  and 
the  uncertainty  of  the  agreement.  For  these  reasons,  I  concur 
with  my  two  noble  and  learned  friends  who  have  preceded  me  in 
thinking  that  the  decree  appealed  against  ought  to  be  affirmed. 

Lord  St.  Leonards.  —  As  the  arguments  at  the  bar  have  not  re- 
moved the  opinion  which  I  originally  expressed  upon  the  points  in 
this  case,  and  as  the  appeal  is  from  my  decree,  I  might  have  con- 
sidered myself  at  liberty  to  add  only  a  very  few  words  to  what  has 
already  fallen  from  my  noble  and  learned  friends ;  but  as  it  was 
not  in  my  power  to  know  what  might  be  the  opinion  ultimately 
formed  by  them,  I  committed  to  paper  (which  I  very  rarely  do) 
my  views  upon  the  subject.  And  after  the  very  extended  argu- 
ment at  the  bar,  and  as  there  are  many  points  upon  which,  I 

^  3  Mylne  &  C.  778,  9  Sim.  264.  *  1  De  6.,  M.  &  6.  721. 

*  1  Be  6.,  M.  &  G.  521. 
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regret  to  say,  considerable  doubts  seem  still  to  prevail,  I  shall  not 
hesitate  to  read  to  your  Lordships  what  I  have  thus  prepared. 

[After  fully  stating  the  facts  of  the  case,  his  Lordship  pro- 
ceeded.] 

It  is  not  difficult  to  decide  upon  the  law  when  the  facts  are 
understood.  The  appellants  contend  that  the  contract  was  illegal : 
1.  Because  the  object  of  the  company  was  to  evade  the  Act  of  Par- 
liament, in  which  scheme  Hawkes  joined.  2.  Because  the  con- 
tract was  ultra  vires.  3.  Because  Hawkes  was  only  tenant  for  life 
of  the  greater  part  of  the  property.    4.  Because  it  was  not  a  fit 

case  for  specific  performance. 
*  367  *  The  first  objection  may  be  answered  by  a  simple  refer- 
ence to  the  facts.  The  intention  to  substitute  a  direct 
diverging  line  was  the  scheme  of  the  appellants ;  and  I  regret  to 
hear  them,  at  the  bar  of  this  House,  rely  on  what  they  de^^cribe  as 
their  own  illegal  act,  as  a  ground  to  relieve  them  from  a  band  fide 
contract.  But  the  respondent  was  no  party  to  the  alleged  illegal 
intention ;  it  does  not  appear  ever  to  have  been  communicated  to 
him.  Every  act  and  document  bear  against  the  assertion  that  he 
knew  of  the  plan.  The  bill  before  Parliament  and  the  plan 
deposited  showed  no  such  line  ;  but,  on  the  contrary,  they  showed 
the  curvilinear  line.  We  must  look  at  the  state  of  things  as  they 
stood  at  the  date  of  the  contract.  The  heads  of  the  agreement, 
and  the  agreement  itself,  contain  no  reference  to  any  such  line ; 
and  the  notice  by  the  appellants  of  abandonment  of  the  contract 
refers  only  to  the  line  authorised  by  the  Act,  and  not  to  the  direct 
diverging  line.  All  this  is  conclusive.  It  seems,  however,  that 
there  was  no  fraud  practised  on  Parliament,  for  Mr.  Borthwick, 
the  engineer  of  the  company,  did  state  to  the  committee  on  the 
bill  the  intention  to  make  the  direct  line,  and  that  the  directors 
had  obtained  Mr.  Hawkes's  and  other  properties,  which  would 
include  it,  without  the  aid  of  an  Act  of  Parliament.  I  am  by  no 
means  certain  that  this  was  not  a  correct  view  of  their  powers. 
Parliament  prohibited  the  making  of  the  direct  line,  but  did  not 
extend  that  prohibition  to  the  curvilinear  'diverging  line.  The 
fact  that  the  purchase  by  the  company  of  Hawkes's  property  was 
brought  before  Parliament  is  important ;  and  although  no  direct 
diverging  line  had  then  been  projected,  yet  that  property,  as  to 
a  portion,  was  directly  afiected  by  the  bill ;  and  the  whole  might 
have   been  taken,  under  the  Act,   for  extraordinary  purposes, 
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and  the  whole  would,  as  a  *  residence,  have  been  deterio-  *  868 
rated  by  the  contiguity  of  the  railway ;  and  I  should,  besides, 
be  of  opinion,  that,  where  the  directors  of  a  railway  company, 
wanting  part  of  a  property,  purchase  more  of  it  than  is  required, 
although  that  may  become  a  question  between  them  and  their 
shareholders,  yet  they  cannot,  on  that  account,  avoid  the  contract 
with  the  seller.  I  am,  of  course,  not  speaking  of  a  compulsory 
sale.  Upon  all  these  circumstances  the  appellants  were  fully  com- 
petent to  form  their  own  opinion  in  entering  into  the  contract  with 
the  respondent. 

Secondly,  it  was  argued  that  the  contract  was  ultra  vires.  The 
first  ground  alleged  for  its  being  so  I  have  already  adverted  to.  It 
was  then  said  that  there  was  no  capital  which  could  be  applied  to 
the  payment  of  the  purchase ;  for  the  additional  capital,  which 
alone  could  be  applied  to  the  construction  of  the  new  line,  had 
not  been  raised ;  and  it  would  be  ultra  vires  to  apply  any  portion  ' 
of  the  old  capital.  This  was  much  relied  upon  ;  and  several  cases 
were  referred  to  where  capital  had  not  been  allowed  to  be  so  mis- 
applied. But  none  of  those  cases  properly  bears  upon  the  present. 
Capital  raised,  for  example,  for  a  new  line,  cannot  be  applied  to 
the  main  line,  although  the  new  one  is  abandoned.  A  railway 
company  cannot,  with  funds  raised  for  a  railway,  construct  a  canal, 
or  add  steamboats  to  the  concern  ;  for  that  would  be  foreign  to 
the  object  for  which  the  company  was  incorporated.  But  this  does 
not  bear  upon  the  case  before  the  House ;  for,  as  I  have  shown,  in 
either  view,  whether  the  direct  diverging  line  was  or  was  not  to  be 
made,  the  respondent's  property  was  within  the  Act,  and  might 
properly  be  made  the  subject  of  purchase  by  the  company. 

It  was  indeed  insisted  that  equity  would  not  only  have 
granted  an  injunction  against  the  making  of  the  line  from 
*  Wisbeach  to  Spalding  at  the  expense  of  the  old  capital,  *  369 
but  that  such  an  injunction  might  now  be  obtained  by 
shareholders.  Because  in  any  given  case  an  intended  misappli- 
cation of  capital  might  be  stopped,  it  was  argued  that  after  the 
scheme  was  sanctioned  by  Parliament,  still  it  might  be  prevented, 
unless  the  funds  were  specially  appropriated  to  the  object.  And 
here  it  was  insisted  that  the  old  capital  could  not  be  applied  to 
the  new  branch.  I  have  already  shown  that  the  company  had 
only  a  permissive  power  to  raise  additional  capital ;  that  the  new 
line  was  to  form  part  of  the  original  railway,  and  all  subscribers 
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general  scope  of  which  I  am  very  much  inclined  to  concur.  Mr. 
Justice  Wightman  rested  his  opinion  on  other  grounds,  as  he 
thought  the  agreement  illegal  in  itself.  My  noble  and  learned 
friend  the  Lord  Chief  Justice  was  of  opinion  that  the  agreement 
was  uUra  vires,  in  which  view  he  dissented  from  his  brother 
Judges ;  but  he  did  not  carry  the*  doctrine  to  an  extent  which 
would  impeach  the  decree  in  this  case  ;  on  the  contrary,  referring 
to  that  decree,  he  observed  that  he  thought  that  I  had  most 
properly,  because  entirely  in  harmony  with  the  cases  already 
decided,  decreed  in  this  case  a  specific  performance  of  an  agree- 
ment between  a  railway  company  and  a  landowner  to  purchase  a 
house  and  six  acres  of  land,  the  directors  of  the  company  haying 
ample  power  to  enter  into  that  agreement.  And  the  Lord  Chief 
Justice  observed,  that  he  did  not  think  that  the  case  of  purchasing 
a  piece  of  land  for  the  enlargement  of  a  terminus,  or  any  agree- 
ment for  furthering  the  legitimate  objects  of  the  company,  which 
might  be  lawfully  carried  into  effect  without  the  special  authority 
of  Parliament,  would  afford  any  analogy  for  the  decision  of  the 
case  then  before  the  Court,  where  the  covenant  could  not  be  law- 
fully performed  without  the  special  authority  of  Parliament.  And 
my  noble  and  learned  friend  showed  that  the  mere  circumstance 
of  a  covenant  by  directors  in  the  name  of  the  company  being  uUra 
vires  as  between  them  and  the  shareholders,  does  not  necessarily 

disentitle  the  covenantee  to  sue  upon  it. 
*  378  Lord  Langdale,  in  a  very  early  case  on  this  subject.  Cai- 
man V.  The  Uastem  Counties  Railway  Company}  showed 
that  it  did  not  necessarily  follow  from  his  decision  that  the  direc- 
tors of  this  very  railway  company  could  not  guarantee  profits  and 
capital  to  a  steam  packet  company  in  connection  with  the  railway, 
that  therefore  they  could  not  do  the  least  thing  not  expressly  men- 
tioned in  the  Act.  He  believed  that  directors  had  the  power  to 
do  all  such  things  as  were  necessary  and  proper  for  the  purpose 
of  carrying  out  the  intention  of  the  Act  of  Parliament,  but  that 
they  had  no  power  of  doing  any  thing  beyond  it.  In  the  late  case 
in  the  Queen's  Bench,  to  which  I  have  referred,  Mr.  Justice 
Coleridge  quoted  this  passage  of  Lord  Langdale's  judgment,  as 
showing  an  evident  anxiety  to  guard  against  a  literal  strictness, 
which  would  be  inconvenient  and  unreasonable. 
These  opinions  seem  to  me  fully  to  support  the  decree  now  com- 

»  lOBeav.  i7. 
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plained  of.  The  appellants,  as  a. corporation,  have  all  the  powers 
incident  to  a  corporation,  except  so  far  as  they  are  restrained  by 
their  Act  of  incorporation.  Directors  cannot  act  in  opposition  to 
the  purpose  for  which  their  company  was  incorporated,  but  short 
of  that,  they  may  bind  the  body  just  as  corporations  in  general 
may  do.  The  opinions  of  some  of  the  Judges  in  the  Norwich  Case 
favour  the  disposition  which  I  feel  to  restrain  the  doctrine  of  ultra 
vires  to  clear  cases  of  excess  of  power,  with  the  knowledge  of  the 
other  party,  express,  or  implied  from  the  nature  of  the  corporation 
and  of  the  contract  entered  into.  My  noble  and  learned  friend 
the  Lord  Chief  Justice,  who  thought  that  in  that  case  the  directors 
were  not  bound,  yet  laid  down  the  rule  in  a  way  which 
would  *  support  the  opinion  I  am  now  submitting  to  your  *  374 
Lordships. 

We  have  not  here  to  contend  with  the  difficulties  with  which 
Lord  Cottenham  successfully  grappled  in  Edwards  v.  The  Grand 
Junction  Railway  Company^  and  in  Stanley  v.  The  Chester  and 
Birkenhead  Railway  Company^  which  latter  case  was  acted  upon 
by  my  noble  and  learned  friend  on  the  Woolsack,  when  Yice- 
Chancellor,  in  Preston  v.  The  Liverpool^  ^c.  Railway.^  For  we 
have  not  to  fix  a  corporation,  after  incorporation,  with  completing 
a  contract  made  by  the  promoters  before  the  bill  passed,  nor  have 
we  to  compel  one  railway  company  to  perform  an  agreement  by 
the  promoters  of  another  company  not  then  constituted.  I  refer 
to  those  cases  only  to  show  the  extent  to  which  the  Court  has 
properly  gone  in  order  to  bind  railway  companies  by  bond  fide  con- 
tracts entered  into,  even  in  contemplation  of  their  incorporation. 

I  may  here  observe,  that  it  is  well  settled  that  the  abandonment 
by  an  interested  party  of  his  opposition  to  a  bill  is  of  itself  a  good 
consideration  for  a  contract,  and  this  consideration  the  Eastern 
Counties  Company  at  once  obtained.  As  I  referred  to  the  authori- 
ties on  this  head,  when  I  delivered  judgment  in  the  Court  below, 
and  that  judgment  is  reported,^  I  will  not  detain  your  Lordships 
by  now  going  through  them.  It  is  sufficient  to  say  that  they  are 
conclusive.  The  view  of  the  Legislature  is  shown  in  the  13  &  14 
Yict.  c.  83,  to  facilitate  the  abandonment  of  railways,  for  it  pro- 
vides in  section  19  that  it  shall  not  extend  to  release  the  company 
from  any  liability  to  complete  the  purchase  of  any  land  under 

>  1  Mylne  &  C.  650.  *  1  Sim.  N.  S.  586. 

*  3  Mybie  &  C.  778.  *  1  De  6.,  M.  &  6.  787. 
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*  376   any  contract  iu  *  part  performed,  or  by  virtue  or  in  pur- 

suance of  which  a  specific  sum  or  price  as  the  considera- 
tion for  the  purchase  should  have  been  fixed,  notwithstanding  the 
time  for  completion  should  have  been  subsequently  extended. 

It  is  equally  clear  that  the  contract,  although  before  the  Act,  is 
binding,  and  that  it  was  not  necessary  to  embody  the  terms  of  the 
contract  in  the  Act  itself.  This  is  strongly  supported  by  Lord 
Eldon's  opinion  in  the  Vaiuthall  Bridge  Company  v.  JEarl  Spencer^ 
in  which  he  did  not  agree  with  the  opinion  of  Sir  John  Leach, 
when  the  case  was  before  him.^  This  contract  was  dependent  only, 
as  expressed  therein,  on  tlie  bill  passing  in  its  then,  or  any  modi- 
fied shape,  which  is  proved  by  the  evidence  of  the  company's  soli- 
citor.   Few  contracts  have  been  more  deliberately  entered  into. 

Sdly.  It  was  objected  that  Hawkes  was  only  tenant  for  life,  and 
that  a  good  title  cannot  now  be  made  to  the  company.  The  Court 
of  Chancery  was  of  a  difierent  opinion  ;  but  I  do  not  think  it 
necessary  to  consider  that  question,  because  the  directors  bought 
with  full  knowledge  of  the  nature  of  the  title,  and  contracted  to 
pay  the  expenses  of  making  a  title,  and  to  obtain  powers  in  the  bill 
then  before  Parliament,  or  otherwise  to  enable  them  to  acquire  a 
title.  If  the  powers  in  their  Act,  in  conjunction  with  the  Lands 
Clauses  Consolidation  Act,  do  not  enable  them  to  get  a  good  title, 
it  is  owing  to  their  own  default  and  delay.  Indeed  they  have 
carefully  avoided  taking  any  step  towards  acquiring  a  title,  as  the 
decree  of  the  Vice-Chancellor  shows ;  and  I  am  of  opinion  that  it 
rests  with  themselves  to  take  such  steps  as  they  may  be  ad- 

*  876    vised,  to  vest  the  title  *  iu  themselves,  and  to  enable  them 

to  resell  the  property.  Equity  does  not  hesitate  to  compel  a 
purchaser  to  accept  a  title  without  further  inquiry,  where  he  knew 
the  nature  of  it,  and  by  his  delay  has  disentitled  himself  to  the 
usual  advantages  of  a  purchaser.  In  this  case  the  company  will 
have  no  great  difficulty  in  establishing  the  title  if  your  Lordships 
should  hold  the  appellants  bound  by  their  contract. 

In  the  case  of  an  ordinary  purchaser,  who  had  conducted  himself 
as  these  appellants  have  done,  the  Court  would  have  enforced  the 
contract  against  him  without  hesitation.  And  although  a  corpora- 
tion can  only  contract  under  seal,  yet  I  am  of  opinion  that  cor- 
porations are  bound  by  their  conduct,  and  by  the  .acts  of  their 
solicitors  after  their  contract,  just  as  an  individual  would  be.     It 

1  Jacobs,  64.  *  2  Madd.  856. 
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would  be  absurd  to  say,  for  example,  that  they  could  only  accept 
the  title  under  their  common  seal,  or  that  delay  would  not  affect 
their  rights  under  the  contract. 

4thly.  This  brings  me  to  the  last  objection,  viz.  that  Hawkes 
should  be  left  to  his  remedy  at  law,  and  is  not  entitled  to  a  specific 
performance.  Upon  this  point  I  cannot  entertain  any  doubt.  In 
cases  of  contracts  binding  on  railway  companies,  in  the  view  of  • 
equity,  the  Court  goes  beyond  the  law.  Now,  specific  performance 
is  the  right  of  every  seller,  as  well  as  of  every  purchaser,  unless  it 
can  be  displaced.  It  has  been  said,  but  has  long  since  been  over- 
ruled, that  a  seller  may  go  to  law,  as  he  only  wants  the  money, 
whereas  the  purchaser  wants  the  estate ;  but  a  seller  wants  the  exact 
sum  agreed  to  be  paid  to  him,  and  he  wants  to  divest  himself  legal- 
ly of  the  estate,  which  after  the  contract  was  no  longer  vested  in  him 
beneficially.  This  is  accomplished  by  specific  performance,  where- 
as, at  law,  he  would  be  left  with  the  estate  on  his  hands, 
and  *  would  recover  damages  only  according  to  the  views  *  377 
of  a  jury.  He  is  entitled  to  a  complete  remedy,  and  if  you 
refuse  him  a  specific  performance  you  deprive  him  of  that  which 
you  accord  to  the  purchaser.  Look  at  the  consequence.  Equity, 
immediately  after  the  contract,  considers  the  purchaser  as  owner 
of  the  estate ;  he  may  sell  or  devise  it ;  it  would  descend  to  his 
heir ;  it  is  no  longer  the  property  of  the  seller ;  on  the  other  hand, 
the  money,  the  price,  belongs  to  the  seller ;  he  may  dispose  of  it 
as  part  of  his  personal  estate,  and  it  would  go  to  his  personal 
representatives  as  such.  Now,  if  you  capriciously  withhold  spe- 
cific relief  a  seller  can  never  be  sure  what  is  the  nature  of  his  in- 
terest ;  as,  for  example,  whether  the  estate  will  go  to  his  heir,  or 
the  price  to  his  next  of  kin.  This  rule  applies  as  forcibly  to  a 
railway  company  as  to  an  individual.  In  my  opinion  it  applies 
with  even  more  force  in  a  case  like  this.  For  when  a  railway 
company  purchases  property,  nothing  but  a  specific  performance 
would  answer  the  object  of  the  company,  and  the  Legislature  has 
taken  care  to  insure  that  object ;  whereas,  in  many  purchases,  it 
is  indifferent  to  a  purchaser  whether  he  obtains  the  estate  or  dam- 
ages. The  remedy  of  a  seller  in  a  contract  for  a  sale  to  a  railway 
company  ought  to  be  coextensive  with  the  remedy  of  the  com- 
pany. 

It  was  said  that  there  could  not  have  been  a  decree  for  specific 
performance  against  Hawkes  if  the  appellants  had  not  intended  to 
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make  the  railway.  This  was  probably  founded  on  the  observa- 
tion to  that  effect  by  Lord  Justice  Bruce  in  the  case  of  Lord 
James  Stuart  v.  The  London  and  Northwestern  JRaUtcatf  Com- 
pany?^  But  in  the  case  supposed  it  might  amount  to  a  fraud  on 
the  part  of  directors  to  obtain  compulsory  right  to  buy 
*378  land  for  a  *  purpose  which  they  had  deliberately  aban- 
doned. That  cannot  affect  the  right  of  a  ^A\qt  bond  fide 
to  a  railway  company^  where  the  contract  was  for  the  purposes  of 
the  company,  and  the  company  had  power  to  make  it,  and  to 
apply  the  land  to  its  destined  purpose.  Besides,  in  a  case  like 
this,  where  a  part  of  the  estate  is  under  settlement,  the  seller 
could  not  resell  the  estate,  but  must  keep  it  on  his  hands.  The 
appellants  have  powers  to  buy,  but  the  owner  thus  circumstanced 
can  sell  to  them  alone ;  no  act  of  the  appellants  subsequent  to  the 
contract  can  release  them  from  it.  In  a  case  between  railway 
companies  (^The  Shrewsbury  and  Birmingham  Railway  Company 
y.  The  London  and  Northwestern  Railway  Company^  Lord  Jus- 
tice Turner  observed :  "  The  agreement  being  under  the  seal  of 
the  three  companies,  the  plaintiffs  are,  of  course,  primd  facie  en- 
titled to  a  specific  performance."  This  is  precisely  what  every 
equity  lawyer  would  say.  The  seller  has  done  all  on  his  part. 
He  furnished  the  abstracts  in  time,  warned  the  purchasers  to  be 
prepared,  left  possession  of  the  property  in  order  to  be  enabled 
to  deliver  it  to  them,  gave  up  his  trade,  and  at  length  filed  a  bill 
one  year  and  a  half  before  the  time  expired  within  which  the 
appellants  had  power  to  complete  their  works  under  the  Act. 
Now,  if  you  leave  the  seller  to  his  remedy  at  law  in  a  case  like 
this,  and  he  should  be  an  owner  in  fee,  and  could  not  sell  the 
property  to  any  one,  he  would,  of  course,  in  its  present  state  of 
deterioration,  be  compelled  to  sell  it  for  what  it  would  fetch, 
for  having  a  new  residence  at  a  distance,  he  could  not  protect 
the  property  as  the  appellants,  who  are  on  the  same  spot, 
can  do. 
But  then  they  say  he  may  recover  damages  at  law ;  that  his 
title  to  damages  would  be  governed  by  his  personal 
*  879  *  rights,  or,  in  other  words,  as  he  is  only  tenant  for  life 
of  a  large  part,  he  could  only  recover  to  that  extent  of 
interest.  This  shows  how  inadequate  the  remedy  at  law  would  be, 
and  that  is  conclusive  against  the  argument  which  would  restrict 

^  1  De  6.,  M.  &  6.  721.  '  4  De  G.,  M.  &  G.  129. 
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the  respondent  to  a  proceeding  at  law.  For  the  seller  here  is, 
iu  the  view  of  equity,  the  owner  or  representative  of  the  fee,  as 
the  Act  of  Parliament  operates  for  his  benefit  connected  with  the 
contract,  and  the  whole  money  agreed  upon  must  be  paid  and 
secured  for  the  person  entitled.  For  the  binding  nature  of  a  con- 
tract to  apply  to  Parliament  for  powers  to  carry  a  contract  into 
effect,  I  may  refer  to  the  case  of  The  Cheat  Western  Railway  v. 
The  Birmingham  and  Oxford  Junction  Railway  Company^  which  I 
referred  to  in  the  Court  below. 

It  remains  only  for  me  to  observe  that  there  is  no  authority 
against  the  opinion  which  I  have  expressed.  The  two  cases  relied 
upon  before  the  Lords  Justices,  in  one  of  which  my  noble  and 
learned  friend  on  the  Woolsack  concurred,  depended,  as  has  been 
clearly  shown,  on  the  contract  being  vague  or  contingent.  Lord 
Justice  Knight  Bruce  agreed  in  the  decrees  in  both  of  those  cases, 
from  which  it  was  inferred  that  he  had  changed  his  opinion  upon 
this  case ;  but  that  is  a  conclusion  which  he  expressly  guarded 
against  by  distinguishing  between  the  cases,  and  declaring  his 
opinion  still  to  be  that  this  case  was  rightly  determined. 

The  two  cases  of  WM  v.  The  London  and  Portsmouth  Railway 
Company^  and  Lord  James  Stuart  v.  The  London  and  Northwestern 
Railway  Company,  were,  as  I  have  already  observed,  decided  on 
appeal  upon  the  vagueness  and  contingent  nature  of  the 
agreement ;  but  in  the  Courts  *  below,  where  the  agree-  *  880 
ments  were  not  considered  open  to  that  objection,  specific 
performance  was  decreed.  In  the  first  case.  Sir  James  Wigram 
treated  the  contract  as  clearly  one  to  be  specifically  performed, 
just  like  any  contract  between  two  individuals  ;  and  the  latter  case 
was  decided  in  the  Court  below,  upon  the  authority  of  the  former. 

The  case  of  Gooday  v.  The  Colchester  Railway  Company  ^  was 
decided  before  my  decree  in  this  case,  but  was  not  then  reported, 
and  it  w^is  not  referred  to  in  the  argument  addressed  to  me.  The 
case  was  decided  upon  the  ground  that  there  was  no  binding  con- 
tract, for  that  what  was  set  up  as  such  was  entered  into  by  a  mere 
agent  on  behalf  of  a  railway  company.  The  Master  of  the  Bolls 
observed,  that  it  was  clear  that  no  direct  contract  had  been  entered 
into  between  the  plaintiff  and  the  present  company,  because  the 
company  did  not  exist  at  the  time,  and  could  not  therefore  enter 
into  any  contract ;  and  it  was  not  a  contract  with  the  old  company, 

*  2  Phillips,  597.  '17  Beav.  182. 
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because  it  was  neither  a  contract  under  the  seal  of  that  company, 
nor  one  which  it  had  the  power  to  make.  These  observations 
seem  to  show  that  the  facts  are  not  fully  stated  on  the  face  of  the 
report.  The  Master  of  the  Bolls  agreed  with  the  decision  in  JEd- 
wards  v.  The  Chrand  Junction  Railway  Company^  but  although  he 
held  that  the  directors  were  enabled  to  obtain  their  Act  by  the 
plaintiff's  withdrawing  his  opposition,  and  which  was  one  of  the 
terms  on  which  the  contract  was  entered  into,  yet  he  held  that  if 
the  directors  did  not  exercise  the  powers  of  the  Act,  that  would  be 
a  very  slight  advantage.    It  appears  to  me  that  the  conduct  of  the 

directors  after  the  Act,  in  relation  to  the  execution  of  their 
*  381    powers,  could  not  absolve  them  from  *  liability  in  respect 

of  the  benefit  which  they  secured  by  the  withdrawal  of  the 
opposition  to  the  bill.  However,  that  case  is  no  authority  against 
specific  performance  in  the  present  The  learned  Judge  was  prob- 
ably embarrassed  by  the  reversal  of  the  decrees  in  Webb  v.  The 
London  and  Portsmouth  Railway  Company^  and  in  Lord  James 
Stuart  V.  The  London  and  Northwestern  Railway  Company. 

Lord  Gottenham,  in  The  Great  Western  Railway  Company  v. 
The  Birmingham  and  Oxford  Junction  Railway  Company ^  seems 
to  have  been  clearly  of  opinion,  not  only  that  equity  would  direct 
specific  performance  of  a  contract  by  one  railway  company  to  sell 
its  railway  to  another  company,  but  that  if  the  whole  of  the  agree- 
ment could  not  be  executed,  it  might  be  enforced  pro  tantOy  and 
that  it  was  no  objection  that  the  agreement  provided  that  all 
necessary  powers  were  to  be  sought  from  Parliament  to  give  effect 
to  its  stipulations.  His  observations  on  this  latter  point  ^  are  well 
worthy  of  attention. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  decree  was 
right,  and  ought  to  be  affirmed  with  costs.  I  trust  that  this 
decision,  and  the  decisions  of  this  House  during  the  present  session 
in  the  cases  of  the  National  Hzchange  Company  v.  Drew  ^  and  in  Bar- 
gate  V.  Shortridge^  will  place  the  powers  and  liabilities  of  directors 
and  their  companies  in  making  contracts,  and  in  dealing  with 
third  parties,  upon  a  safe  and  rational  footing.  They  do  not 
authorise  directors  to  bind  their  companies  by  contracts  foreign 
to  the  purposes  for  which  they  were  established,  but  they  do 
hold  companies  bound  by  contracts  duly  entered  into  by  their 

^  2  Phillips,  597,  604,  605.  *  Ante,  297. 

*  2  Macq.  108. 
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directors  (pr  purposes  which  they  *  have  treated  as  within  *  382 
the  objects  of  tlieir  Acts,  and  which  cannot  clearly  be  shown 
not  to  fall  within  them ;  and  they  further  hold  companies  to  be 
bound  by  a  continued  course  of  dealing  by  their  directors  with 
third  persons  in  relation  to  their  shares,  although  that  mode  of 
dealing  is  contrary  to  the  regulations  of  their  deed  of  management. 
I  hope  that  we  shall  have  no  other  cases  before  us  where  the 
defbnce  of  a  company  rests  upon  the  want  of  power  to  make  a  con- 
tract which  the  directors  deliberately  entered  into,  and  under 
which  they  took  a  benefit,  or  upon  the  irregularities  of  their  own 
proceedings. 

*  Decree  and  order  appealed  against  affirmed^  with  costs. 

Lords'  Journals,  11  July,  1855. 


♦PLACE  V.  POTTS.  *383 

1855.    July  3. 

Joseph  Place,  Plaintiff. 

Taylor  Potts  and  Wiluam  Obton  Bradley,  Defendants  in  error. 

Admiralty  Court.     Jurisdiction,     Plea  in  Bar. 

In  an  action  by  a  shipowner  against  the  charterers  for  freight,  the  charterers 
pleaded  that  after  the  freight  had  been  earned,  and  after  the  commencement  of 
the  suit,  the  obligee  of  a  bottomry  bond,  by  which  ship  and  freight  were 
hypothecated,  instituted  in  the  Court  of  Admiralty  a  suit  against  ship  and 
freight,  whereon  a  monition  issued,  commanding  the  plaintiff  to  bring  into 
Court  the  proceeds  of  the  wreck  and  stores  of  the  ship,  and  the  defendants  to 
bring  into  Court  the  money  due  for  freight,  to  abide  the  judgment  of  the- 
Court,  and  that  the  defendants  had  done  so :  — 

Hddj  affirming  the  judgments  of  the  Courts  of  Exchequer  and  Exchequer  Cham* 
ber,  that  this  was  a  good  plea  in  bar  to  the  action. 

Construction  of  the  8  &  4  Vict.  c.  65. 

This  was  an  action  to  recover  5211.  Is.  5d.  for  freight,  brought 
in  the  Court  of  Exchequer  by  the  plaintiff,  the  owner  of  the  barque 
*^  Brilliant,"  against  the  defendants,  the  charterers  of  that  vessel. 
The  declaration  was  in  the  common  form. 
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The  defendants  pleaded,  first,  except  as  to  386Z.  17«.  9(2.,  never 
indebted;  and,  secondly,  as  to  that  sum,  that  while  the  goods 
were  on  board,  and  before  the  commencement  of  the  voyage,  the 
master  was  compelled  to  borrow  for  the  use  of  the  ship  and  the 
purposes  of  the  voyage  the  sum  of  262Z.  ll^.  4d.,  from  one  6.  B. 
Symes,  upon  a  bottomry  bond,  whereby  ship  and  freight  were 
hypothecated ;  that  after  the  freight  was  earned,  and  after  the 
commencement  of  this  suit,  Symes  instituted  a  suit  upon  the  bond 
in  the  Court  of  Admiralty  against  the  ship  and  freight,  whereupon 
a  monition  issued,  commanding  the  plaintiff  to  bring  into  Court 
the  proceeds  of  the  sale  of  the  wreck  and  stores  of  the  ship, 
*  384  and  the  defendants  to  bring  into  Court  the  *  money  due 
from  them  for  freight,  to  abide  the  judgment  of  the  Cburt, 
or  show  cause  to  the  contrary ;  that  having  no  cause  to  show,  the 
defendants,  in  obedience  to  the  said  monition,  paid  the  said  freight 
into  the  said  Court  of  Admiralty,  to  abide  the  judgment  of  the 
said  Court. 

The  plaintiff  joined  issue  on  the  first  plea,  and  upon  that  issue  a 
verdict  was  entered  for  the  defendants.  To  the  second  plea  the 
plaintiffs  demurred.  The  Court  of  Exchequer  gave  judgment  for 
the  defendants.^  This  judgment  was  affirmed  in  the  Exchequer 
Chamber .2    The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Maule,  Mr.  Justice  Coleridge,  Mr.  Justice 
Cresswell,  Mr.  Baron  Piatt,  and  Mr.  Justice  Williams  attended. 

Mr.  C.  E.  Pollock  for  the  plaintiff  in  error.  —  This  plea  is  bad. 
It  admits  a  cause  of  action,  without  showing  a  good  bar  to  that 
action.  It  merely  alleges  the  existence  of  another  suit  in  respect 
of  the  same  property,  but  not  necessarily  deciding,  nor  capable  of 
deciding,  the  same  rights.  Tlie  case  of  Earmer  v.  Bdl?  shows 
tliat  where,  as  in  this  case,  one  proceeding  is  in  personam^  and 
another  in  rem^  the  pendency  of  either  is  not  an  answer  to  the 
other.  There  the  first  action  was  commenced  in  England,  but 
before  the  vessel  could  be  arrested  it  sailed  for  Scotland.  An 
action  by  the  same  parties  and  for  the  same  cause  was  there  com- 
menced, and  the  vessel  was  arrested,  in  order  to  compel  the 
appearance  of  the  defendants,  the  owners ;  that  was  a  suit  in 

*  8  Exch.  705,  vbere  the  pleadings  aro  fully  set  out 

'  10  Exch.  870.  *  7  Moore,  P.  C.  267. 
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personam.  The  vessel  afterwards  returned  to  this  country,  and 
was  here  arrested  by  process  from  the  Court  of  Admiralty. 
The  action  here  *  was  in  rem ;  and  the  pendency  of  the  *  385 
Scotch  action,  the  two  proceedings  being  entirely  unlike 
each  other,  was  held  to  be  no  answer  to  the  suit  in  the  Court  of 
Admiralty.  The  present  is  the  converse  of  that  case ;  and  the 
same  principle  governs  both,  namely,  that  the  two  suits  being  in 
their  nature  different,  the  pendency  of  one  is  no  answer  to  the 
right  to  maintain  the  other. 

In  the  Court  below,  the  judgment  went  on  the  assumption  that 
the  Court  of  Admiralty  possessed  a  jurisdiction  which  could  effect 
complete  justice  between  all  the  parties  interested.  The  case  of 
"  The  Dowthorpe  "  ^  was  the  authority  relied  on  ;  but  though  Dr. 
Lushington  there  expresses  his  belief  that  the  Admiralty  Court 
possesses  such  jurisdiction,  under  the  Statute  3  Yict.  c.  65,^  it  is 
submitted  that  that  opinion  is  not  warranted  by  the  provisions  of 
the  statute  itself.  Besides,  there  the  parties  were  the  owner  and 
the  charterer  alone  ;  here  they  are  the  owner  and  charterer,  with 
the  obligee  of  the  bond  intervening  between  them,  and  seeking,  by 
a  proceeding  in  another  Court,  to  defeat  the  claim  of  the  owner 
here.  The  plea,  to  be  complete  here,  ought  to  show  that  the  de- 
fendants had  not  been  guilty  of  any  act  to  oust  the  plaintiffs  of 
what  they  were  entitled  to  ;  that  they  had  not  made  a  voluntary 
payment;  for  otherwise  they  are  not  protected  in  making  it. 
Webb  V.  Burr  ell  f  where  all  the  authorities  are  cited,  shows  that  a 
plaint  previously  levied  in  the  Mayor's  Court  of  London  is  a  good 
plea  in  bar  to  an  action  in  one  of  the  superior  courts  of  West- 
minster Hall ;  but  it  does  not  show  that  the  pendency  of  a  suit 
subsequently  brought  would  be  equally  a  good  plea.  Humphrey  v. 
Bams  ^  expressly  declares  that  it  is  against  the  dignity  of 
the  superior  Courts  to  have  *  inferior  Courts  —  and  such,  in  *  386 
fact,  is  the  Court  of  Admiralty  —  interfere  with  their  juris- 
diction ;  and  one  of  the  grounds  on  which  that  case  was  decided 
was,  that  the  foreign  attachment  issued  while  the  suit  in  the  Com- 
mon Pleas  was  actually  depending.  In  like  manner,  on  the  ad- 
mission in  the  plea,  that  the  vessel  had  earned  the  freight,  so  that 
there  was  no  question  of  the  existence  of  a  debt,  and  that  an  ac- 

1  2  W.  Rob.  78. 

*  Bat  see  the  case  of  *'  The  Fortitude,"  2  W.  Rob.  221,  228,  224. 

•  4  C.  B.  287.  *  Cro.  Eliz.  691. 
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tion  had  been  brought,  the  plaintiff  had  a  right  to  recover,  and  the 
defendant  had  no  right  to  retain  the  freight  actually  earned,  and 
to  pay  it  into  the  Court  of  Admiralty  in  a  suit  subsequently  com- 
menced. 

If  it  should  be  said  that  the  defendants  might  have  been  ex- 
posed to  hardship,  the  answer  is,  that  they  might  have  applied  to 
the  Court  of  Admiralty,  to  stay  proceedings  there  till  the  decision 
was  pronounced  here ;  or  have  made  some  application  of  that  kind 
here ;  or  have  gone  into  equity  for  relief.    Duncan  v.  M^  Oalmont,^ 

[The  Lord  Chancellor.  —  Would  it  be  an  answer  to  the  suit 
in  the  Court  of  Admiralty  to  plead  the  pendency  of  a  suit  in  a 
Court  of  common  law  ?] 

It  would  not.  The  only  good  plea  would  be,  that  there  had  been 
payment  of  the  money.  It  is  the  same  here.  The  only  cause  that 
the  defendants  show  for  having  been  put  in  peril  in  the  Court  of 
Admiralty  is  that  they  had  not  paid,  when  it  became  due,  the 
freight  which  the  plaintiff's  vessel  had  earned.  The  money  was 
then  in  their  hands  wrongfully,  for  their  contract  was  unperformed 
by  them,  and,  but  for  this  wrongful  possession  of  the  money,  the 
monition  would  not  have  issued  out  of  the  Court  of  Admiralty. 
They  cannot  in  this  way  take  advantage  of  their  own  wrong. 

*  387        *  Mr,  Bramwell  and  Mr.  Honyman^  for  the  defendants  in 
error,  were  stopped. 

The  Lord  Chancellor  proposed  the  following  question  for  the 
consideration  of  the  Judges :  Wiiether,  looking  at  this  record  as  it 
now  stands,  the  plea  affords  a  good  answer  to  the  action  ? 

The  Judges  conferred  together  for  a  short  time,  at  the  end  of 
which  — 

Mr.  Baron  Parke  said :  My  Lords,  I  am  desired  by  her  Maj- 
esty's Judges,  in  answer  to  your  Lordships'  question,  to  say  that 
the  plea  is  a  good  plea,  and  is  a  good  answer  to  the  action.  They 
are  of  that  opinion,  for  the  reasons  stated  in  the  judgment  deliv- 
ered by  me  in  the  Court  of  Exchequer,  and  afterwards  confirmed 

^  8  Beav.  409.  The  suit  there  was  not  proceeded  in ;  the  plain tifis  moved  to 
dissolve  their  own  injunction,  and  the  validity  of  the  bottomry  bond  was  estab- 
lished in  the  Court  of  Admiralty.  The  case  of  the  "  Lord  Cochrane,"  2  W.  Bob. 
320. 
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bj  the  judgment  of  the  Court  of  Exchequer  Chamber.  If  this 
proceeding  in  the  Court  of  Admiralty  was  a  mere  temporary  bar, 
by  which  the  remedy  of  the  plaintiff  was  suspended  till  the  opinion 
of  that  Court  had  been  pronounced  upon  the  bottomry  bond,  the 
plea  would  amount  only  to  a  plea  in  suspension  of  the  action,  and 
would  therefore  be  bad.  But  if  the  Court  of  Admiralty  has  juris- 
diction, as  we  think  it  has,  over  the  whole  matter,  and  can  deter- 
mine all  questions  of  title  to  the  ship,  or  the  proceeds  of  the  ship, 
arising  in  any  cause  of  bottomry,^  then  the  plea  sets  up  that  which 
is  a  bar,  and  not  a  mere  suspension,  and  is  good.  The  cases  cited 
as  to  foreign  attachments  haye  not,  under  such  circumstances,  any 
application.  The  process  is  not  the  same,  nor  are  its  consequences 
the  same.  The  proceedings  in  the  Court  of  Admiralty  are  in  rem. 
The  defendant  is  bound,  upon  monition,  to  pay  in  the  money,  and 
to  submit  to  the  jurisdiction  ;  and  the  Court  of  Admiralty 
can  finally  dispose  of  all  the  *  questions  arising  with  rela-  *  388 
tion  to  the  matter  of  which  it  is  thus  possessed. 

The  Lord  Chancellor.  —  I  entirely  concur  with  the  opinion 
which  has  just  been  delivered  to  your  Lordships  in  this  case.  The 
Courts  of  justice  would  be  ancillary  to  oppression  if  they  did  not 
hold  this  to  be  a  good  plea ;  for  the  Court  of  Admiralty  has  juris- 
diction over  the  matter  of  the  whole  dispute,  which,  under  the 
provisions  of  the  statute,  is  now  brought  within  its  jurisdiction. 
That  Court  can  now  finally  dispose  of  the  interests  and  claims  of 
all  the  parties  in  conflict ;  and  it  would  be  against  the  first  prin- 
ciples of  justice  to  force  any  of  them  to  try  over  again  the  same 
questions  in  another  Court.  I  have  no  difficulty,  therefore,  in 
moving  your  Lordships  to  affirm  the  judgment  of  the  Court  below. 

Lord  Brougham  was  entirely  of  the  same  opinion. 

Judgment  for  the  defendants  in  error. 

^  See  8  &  4  Vict.  c.  65,  §§  8,  4. 
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DAY  V.  DUBERLEY. 
1855.    Jalj  16. 

George  Dat  and  others,  Appellants. 
James  Duberlet  and  others,  Respondents. 

This  was  an  appeal  against  an  order  of  the  Master  of  the  Bolls, 
who  had  decided  that  a  wife's  reversionary  interest  in  leaseholds 
could  not  be  assigned  by  the  husband,  if  that  interest  was  of  such 
a  nature  that  it  could  not  possibly  vest  in  the  wife  in  possession, 
during  the  coverture.  [See  16  Beav.  33.]  When  the  appeal  was 
called  on,  no  one  appeared  on  either  side,  and  therefore 

The  appeal  was  dismissed. 


*  389        ♦  BANK  OF  IRELAND  v.  EVANS'S  CHARITIES. 

1855.    Jane  25,  26,  28 ;  July  2. 

The  Governor  and  Company  of  the  Bank  )  i>,  .  .  .^  . 

>  Flaintiffs  %n  error. 

OP  Ireland, ) 

The  Trustees  of  Evans's  Charities  in  )  y.  ^    ,    .    .  , 

_    _      ,  >  JJefendants  %n  error. ^ 

Ireland, ) 

Bankers.    Trustees.    Corporate  Seal.    Negligence.     Bills  of  Excep- 
tion.   Practice. 

On  the  trial  in  Dublin,  of  an  action  between  A.  and  B.,  the  Judge  gave  certain 
directions  to  the  jury,  to  which  A.  objected ;  he  tendered  a  bill  of  exceptions, 
which  (according  to  the  provisions  of  the  Irish  Statute  28  Geo.  8,  c.  31)  was 
dulj  signed  by  the  Judge,  and  was  afterwards  argued  in  the  Court  in  which  the 
action  was  brought.  That  Court  adopted  the  exceptions  and  ordered  a  venire 
de  novOj  and  a  new  trial  took  place,  the  Court  deciding  that  such  was  the  proper 
course.  B.  did  not  appear  at  the  second  trial.  On  the  first  trial,  the  verdict 
had  been  given  for  B. ;  on  the  second  it  was  given  for  A.,  and  judgment  was 
pronounced  thereon  in  his  favour ;  B.  brought  a  writ  of  error,  and  then,  find- 
ing that  the  postea  and  all  the  proceedings  relating  to  the  first  trial  had  been 
struck  out  of  the  record,  which  from  the  first  venire  went  on  with  formal  con- 

^  Mersey  Docks  Trustees  v.  Gibbs,  11  H.  L.  Cas.  694,  Law  Rep.  1  H.  L.  98. 
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tlnnances  only  to  the  second  trial  and  verdict,  lie  applied  to  the  Coart  in  which 
the  action  was  brought,  to  have  these  omissions  supplied.  That  Court  refused 
to  supply  them :  — 

H'eldf  that  this  mode  of  proceeding  was  erroneous,  and  this  House  ordered  the 
Court  in  which  the  action  was  brought  to  amend  the  record,  by  entering  on 
the  plea  roll  the  first  trial,  the  exceptions,  and  the  award  of  a  venire  de  novo. 

SfM  also  that  B.  was  not  bound  to  appear  at  the  second  trial. 

Trustees  of  a  charity  in  Dublin  incorporated  by  Act  of  Parliament,  and  having 
a  common  seal,  possessed  stock  in  the  public  funds,  which  stock  was  in  Ireland 
registered  in  the  Bank  of  Ireland.  6.,  the  secretary  of  the  incorporated  trus- 
tees, was  allowed  to  have  the  seal  in  his  possession.  Five  several  powers  of 
altorney  prepared  in  different  years,  sealed  with  the  seal  of  the  incorporated 
trustees,  the  due  affixing  of  which  seal  was  attested  by  witnesses,  who  (though 
without  any  fraudulent  intention)  attested  what  was  not  true,  since  the  seal 
was  affixed  by  the  unauthorised  act  of  the  secretary  alone,  were  presented  to 

[  the  Bank,  and  the  stock  was  transferred.  The  facts  were  afterwards  discov- 
ered, and  6.,  the  secretary,  was  indicted  and  convicted.  By  a  power  of  at- 
torney duly  executed,  the  trustees  then  authorised  C.  to  transfer  the 
*  stocky  but  the  Bank  refused  to  make  the  transfer.  An  action  was  *890 
brought  by  the  trustees  on  this  refusal ;  the  Judge  who  tried  the  cause 
told  the  jury  that  if  under  these  circumstances  the  trustees  had  so  negligently 
conducted  themselves,  as  to  Cbntribute  to  the  loss,  the  verdict  must  be  given  for 
the  Bank.     On  exceptions  for  this  direction :  Held^  that  it  was  wrong. 

Trespass  on  the  case.  The  declaration  contained  seven  counts. 
The  first  count  stated  the  Act  69  Geo.  3  (Ireland),  c.  37,  by  which 
certain  persons,  separately  named  therein,  were  constituted  "  trus- 
tees of  the  charities  of  Joseph  Evans,"  by  which  name  they  were 
to  have  perpetual  succession  and  a  common  seal.  It  then  alleged 
that  the  plaintiffs  were  trustees  under  that  Act,  and  were  as  such 
possessed  of  9300/.  in  the  3^  per  cent,  stock  standing  in  their 
names  in  the  books  of  the  defendants,  which  the  defendants  were 
bound,  on .  request  duly  made  by  the  plaintiffs,  or  their  lawfully 
authorised  attorney,  to  transfer ;  that  plaintiffs  had  not  before  the 
time,  Ac,  by  themselves  or  their  attorney,  transferred  the  said 
stock;  that  in  February,  1847,  they  authorised  one  Alexander 
CoUes,  as  their  attorney,  to  transfer  the  said  stock,  and  that  he 
required  the  defendants  to  permit  such  stock  to  be  transferred  to 
the  name  of  John  Johnson,  but  that  the  defendants  refused. 
There  were  other  counts  varying  the  form  of  the  allegation,  and 
applying  it  to  the  portions  of  the  sums  of  which  this  gross  sum  was 
composed. 

The  defendants  pleaded  not  guilty. 

The  cause  was  tried  at  the  Court  of  Queen's  Bench  in  Dublin, 
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before  Lord  Chief  Justice  Blackburne,  at  the  sittings  after  Michael- 
mas Term,  1847,  when  the  plaintiffs  proved  their  act  of  incorpora- 
tion, and  gave  in  evidence  a  consent,  by  which  certain  facts  were 
admitted.  One  of  these  was,  that  one  William  Grace  had  pre- 
sented to  the  defendants  five  letters  of  attorney,  purporting 

*  391    to  be  executed  *  by  the  plaintiffs,  and  authorising  the  trans- 

fer of  the  stock  in  question ;  the  conviction  of  Grace  for 
forging  these  letters  by  fraudulently  afiSxing  the  corporation  seal 
thereto,  and  the  subsequent  refusal  of  the  defendants  to  transfer 
to  the  order  of  Colles.  The  signatures  to  the  letters  of  attorney 
were  genuine,  but  the  seal  of  the  corporation  had  been  affixed, 
without  authority,  by  Grace,  who  took  advantage  of  his  being  sec- 
retary to  the  trustees,  and  thereby  having  the  custody  of  the 
common  seal.^  The  defendants  proved  that  in  each  case  the  letter 
of  attorney  was  lodged  with  the  Bank  on  the  day  before  it  was 
acted  upon,  that  the  broker  procured  the  forms  of  these  letters 
from  the  Bank  and  sent  them  to  Grace,  by  whom  they  were  sever- 
ally returned  executed ;  that  he  lodged  them,  so  executed,  at  the 
Bank,  and,  in  each  case,  upon  the  next  day  made  the  transfer,  and 
received  and  remitted  the  produce  to  Grace.  The  Lord  Chief 
Justice  told  the  jurors  that  if  they  believed  the  evidence  offered 
by  the  plaintiffs  in  support  of  the  issues,  that  the  five  letters  were 
forgeries,  then  the  verdict  ought  to  be  for  the  plaintiffs,  unless 
they  at  the  same  time  believed  that  the  use  made  of  the  common 
seal  of  the  trustees,  whereby  the  defendants  were  imposed  upon, 
was  caused  exclusively  by  the  negligence  or  default  of  the  plain- 
tiffs, in  which  case  the  verdict  must  be  for  the  defendants.  And 
further,  if  the  jurors  in  so  considering  whether  the  use  so  made 
of  the  common  seal  of  the  plaintiffs  was  the  exclusive  cause  of  the 
imposition  and  fraud  practised  on  the  defendants,  should  also 

consider  that  there  was  any  neglect  on  the  part  of  the  de- 

*  892    fendants  *  to  examine  the  letters  of  attorney,  and  inquire 

into  their  genuineness,  so  that  such  negligence  contributed 
in  any  degree  to  the  said  imposition  and  fraud,  the  verdict  must 
be  for  the  plaintiffs.  The  plaintiffs'  counsel  required  the  Lord 
Chief  Justice  to  tell  the  jury  that  if  the  letters  of  attorney  were 

^  The  third  section  of  the  Act  incorporating  the  trustees  of  these  charities 
gave  to  any  meeting  of  trustees,  or  to  the  majority  there  present,  provided  such 
majority  should  consist  of  three  trustees  at  the  least,  power  **  to  order  and  dispose 
of  the  common  seal  of  the  said  corporation,  and  the  use  and  application  thereof." 
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forgeries  the  verdict  must  bo  for  the  plaintiffs,  notwithstanding 
the  evidence  of  default  on  their  part ;  and  they  further  required 
him  to  direct  the  jury  that  if  the  plaintiffs  had  not  beforehand 
authorised  the  affixing  of  the  common  seal  to  the  letters  of  attor- 
ney, or  had  not  afterwards  adopted  the  same,  or  theliransfer  made 
under  it,  the  verdict  must  be  for  the  plaintiffs.  His  Lordship  re- 
fiised  80  to  direct  the  jury,  and  a  bill  of  exceptions  was  tendered  to 
the  direction  on  both  points. 

The  jury  returned  a  verdict  for  the  defendants. 

The  bill  of  exceptions  was  argued  before  the  Court  of  Queen's 
Bench  ^  (three  Judges  only  being  present)  in  Trinity  Term,  1848, 
and  in  Michaelmas  Term  of  that  year  judgment  was  given.^  Mr. 
Justice  Perrin  thought  that  there  was  no  evidence  that  the  plaintifis 
furnished  occasion  for  the  commission  of  the  fraud  and  deception ; 
that  consequently  the  direction-  was  wrong,  and  that  there  must 
be  a  venire  de  novo.  Mr.  Justice  Crampton  was  of  the 
*  same  opinion,  and  the  Lord  Chief  Justice,  without  ob-  *  393 
servation,  assented  to  a  venire  de  novo. 

On  the  award  of  the  venire  the  case  was  brought  to  trial  in 
Hilary  Sittings,  1849,  and  the  defendants  not  appearing,  as  they 
intended  to  bring  a  writ  of  error,  and  were  advised  that  no  such 
writ  would  be  allowed  till  after  the  second  trial,  a  verdict  was 
entered  against  them  by  default. 

The  record  on  the  giving  of  judgment  in  the  Court  of  Queen's 
Bench  on  the  bill  of  exceptions  was  thus  made  up :  there  were 
set  out  the  pleadings,  the  award  of  the  venire  facias  juratoreSy  and 
the  continuances  from  Trinity  Term,  1847,  to  Hilary  Term,  1849 
(entirely  omitting  any  notice  of  the  first  trial),  the  return  by  the 
sheriff  on  the  first  day  of  Hilary  Term,  1849,  of  the  writ  of  venire, 
with  the  panel  of  jurors  annexed,  the  writ  of  distringas  returnable 

'  28  €reo.  3,  c.  31,  §  1  (Ir.),  after  reciting  that  the  carrying  a  cause  by  bill  of 
exceptions  to  a  superior  Court,  is  a  cause  of  great  expense,  enacts  **  that  it  shall 
be  sufficient  if  the  Judge  to  whom  such  bill  of  exceptions  shall  be  tendered,  sign 
the  same,  and  that  it  shall  not  be  necessary  for  him  to  put  his  seal  thereto,  and 
that  such  bill  of  exceptions,  so  signed,  shall  remain  with  the  clerk  of  Nisi  Prius, 
and  be  incorporated  into  the  posteay  and  be  returned  therewith  to  the  Court  in 
which  the  action  is  brought,  which  Court  shall  have  authority  to  examine  the  same 
and  gire  judgment  thereon,  or  make  such  order  either  by  arresting  the  judgment, 
granting  a  venire  facias  de  novo  or  otherwise,  as  shall  be  agreeable  to  justice." 
See  Gal  way  v.  Baker,  7  Clark  &  F.  376. 

*  12  Irish  Law,  365. 
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on  the  1st  of  February,  the  appearance  of  the  jurymen,  the  fact 
that  they  were  sworn  and  tried  the  cause,  and  found  a  verdict  for 
the  plaintiffs  for  96022.  9«.  7d,  and  6(2.  costs,  and  the  judgment 
thereon  for  the  plaintiffs. 

In  April,  1849,  the  defendants  moved  in  the  Exchequer  Cham- 
ber that  in  case  judgment  should  not  then  have  been  made  up, 
the  several  proceedings,  as  they  stood  of  record  on  the  files  of  the 
Court  of  Queen's  Bench,  should  be  included  in  the  record,  which 
should  then  comprise  ^^  the  pleadings  up  to  the  first  trial,  the  trial, 
the  Judges'  direction,  the  bill  of  exceptions  taken  by  the  plaintiffs, 
the  judgment  ordering  a  venire  de  novo^  and  the  verdict  and 
judgment  thereon  " ;  but  this  application  was  refused  as  prema- 
ture.^ 

The  application  was  in  substance  renewed  after  some  other  pro- 
ceedings had  taken  place,  and  the  Court  of  Exchequer 
*  394  Chamber  having  sent  back  the  case  to  the  *  Court  of 
Queen's  Bench,  that  Court  held  ^  that "  where  there  had 
been  two  trials,  and  a  verdict  had  on  the  first  trial  in  favour  of  the 
defendants,  which  verdict  was  set  aside  on  a  bill  of  exceptions 
taken  to  the  ruling  of  the  Judge,  and  a  venire  de  novo  awarded  ; 
and  where,  on  the  second  trial,  a  verdict  was  had  in  favour  of  the 
plaintiffs,  by  default  of  the  defendants  in  not  appearing,  and  the 
judgment  was  made  up,  omitting  the  bill  of  exceptions  and  award 
of  venire  de  novo^  a  motion  to  amend  the  record  by  introducing 
therein  all  the  proceedings,  comprising  the  pleadings  up  to  the 
first  trial,  the  record  and  finding  of  the  jury,  bill  of  exceptions, 
and  judgment  thereon,  was  untenable.  That  such  judgment  was 
regular,  being  founded  on  the  poatea  and  verdict  therein  recited, 
and  that  the  bill  of  exceptions  and  the  order  for  the  venire  de  novo 
constituted  no  part  of  the  record  of  the  final  judgment  —  [Black- 
burne,  L.  C.  J.  dissentiente'].  That  the  28  Geo.  3,  c.  31,  contem- 
plates the  award  of  a  venire  as  but  an  order  on  motion,  and 
therefore  an  application  to  incorporate  into  the  judgment  the  bill 
of  exceptions,  and  the  order  for  a  venire  de  novo  is  untenable  — 
[Blackburne,  L.  C.  J.,  dissentiente'].  That  the  Court  of  Exchequer 
Chamber  had  no  power  over  the  records  of  other  Courts." 

The  case  itself  was  argued,  on  the  exceptions,  in  the  Exchequer 
Chamber  in  June,  1852,  when  judgment  was  given  by  the  Court 
for  the  defendants  in  error  (the  trustees),  allowing  the  exceptions 

*  1  Irish  Law,  N.  S.  898.  ■  1  Irish  Law,  N.  S.  408. 
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and  affirming  the  judgment  below  by  a  majority  of  eight  to  one.^ 
The  present  writ  of  error  was  then  brought. 

♦  Sir  F.  Kelly  and  Mr.  Napier  {Mr.  Willes  and  Mr.  *  396 
Darley  were  with  them)  for  the  plaintiffs  in  error. — 
There  was  diminution  in  this  case.  All  the  proceedings  in  the 
first  trial  ought  to  have  been  set  out  on  the  record,  and  it  would 
then  have  appeared  that  there  was  a  verdict  for  the  defendants 
which  had  not  been  properly  annulled,  and  which  therefore  stood 
in  full  force.  The  Court  of  Queen's  Bench  in  Ireland  was  wrong 
in  treating  an  award  of  a  venire  de  novo  as  a  mere  order  for  a  new 
trial,  to  which  the  party  successful  at  the  first  trial  is  bound  to 
submit :  for  the  result  of  that  is,  that  the  party  against  whom  the 
exceptions  are  allowed  cannot  have  a  writ  of  error  on  that  allow- 
ance, but  is  bound  by  it  without  appeal,  and  must  proceed  to  a 
new  trial,  and  then  himself  tender  a  bill  of  exceptions  on  any 
error  in  law.  Yet  such  has  been  the  practice  of  the  Court  of 
Queen's  Bench  in  Ireland. 

[Lord  Campbell.  —  The  bill  of  exceptions  not  forming  part  of 
the  record  ?  The  Lord  Chancellor.  —  And  so  the  parties  are  to 
go  on  toties  quotiei  till  some  bill  of  exceptions  is  disallowed  ?]  That 
is  the  result  of  what  has  been  done  here.  The  law  as  to  excep* 
tions  was  the  same  in  the  two  countries  until  the  28  Geo.  3, 
c.  31  (Ireland),  but  the  only  *  differences  introduced  by  *  396 
that  statute  were,  that  the  Judge  was  to  sign  uistead  of 
sealing  the  exceptions,  and  that  they  were  to  be  first  argued  in  the 
Court  from  which  the  record  came.  The  words  are,  that  "the 
Court  shall  give  such  judgment  thereon  or  make  such  order  as 

^  3  Irish  Law,  N.  S.  280.  The  marginal  note  there,  so  far  as  the  point  of 
practice  ts  concerned,  states :  "  Upon  a  bill  of  exceptions  taken  by  the  plaintiffs 
to  the  charge  of  the  Judge,  the  Court  below  awarded  a  venire  de  novo,  upon  which 
a  verdict  was  had  for  the  plaintiffs,  the  defendants  not  appearing,  and  judgment 
was  entered  thereon.  The  defendants  brought  a  writ  of  error  on  this  judgment. 
The  transcript  of  the  record  returned  into  this  Court  bj  the  Court  below  omitted 
the  proceedings  on  the  first  trial,  the  bill  of  exceptions  and  judgment  thereon 
by  the  Court  below,  merely  entering  continuances  of  Vice  comes  non  misit  breve, 
from  the  award  of  the  first  venire,  to  the  entry  of  the  verdict  on  the  second  trial. 
The  plaintiffs  in  error  alleged  diminution,  and  this  Court  held  they  were  entitled 
to  have  those  matters  returned  as  part  of  the  record.  Held,  that  the  Statute 
2S  Geo.  3,  c.  31,  having  incorporated  the  exceptions  into  the  postea,  thereby 
made  them  part  of  the  record,  and  that  this  Court  was  bound  to  consider  them. 
Crampton,  J.,  and  Perrin,  J.,  diss." 
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shall  be  agreeable  to  justice/'  There  is  no  distinction  between 
those  two  things ;  they  are  the  same ;  and  the  Legislature  never 
intended  to  make  the  proceeding  so  entirely  unilateral  that  if  an 
order  was  made  for  a  venire  de  novo^  in  other  words,  for  incurring 
all  the  expense  and  trouble  over  again,  the  party  against  whom 
that  decision  %as  given  must  submit  to  it,  but  that  if  it  was  the 
reverse  an  appeal  to  the  Court  of  Error  would  lie. 

[Lord  Campbell.  —  The  time  of  this  House  ought  not  to  be 
wasted  on  a  mere  inquiry  into  the  regularity  of  proceedings  in  the 
Court  below.  This  House  has  power  to  correct  any  error  of  that 
kind.  The  Lord  Chancellor.  —  The  bill  of  exceptions  ought  to 
have  appeared  on  the  record,  and  then  the  award  of  the  venire  de 
novo ;  but  it  does  not  appear  there  at  all.  That  error  must  be 
amended.  The  record  must  now  be  treated  as  if  properly  drawn 
up,  and  the  case  must  be  argued  on  the  main  question.] 

As  to  the  transfer  itself,  it  is  admitted  that,  except  so  far  as  con- 
cerned the  afiSxing  of  the  seal  of  the  corporation,  each  instrument 
was  perfectly  genuine.  If  that  act  took  place  through  the  negli- 
gence of  the  owners  of  the  stock,  that  will  relieve  the  plaintiffs  in 
error,  the  bankers,  from  liability.  It  did  so  take  place.  Grace 
was  the  servant  of  the  trustees,  was  deemed  a  man  of  great  respec- 
tability, and  from  1836  to  1846  they  allowed  the  seal  of  the  cor- 
poration to  remain  in  his  possession.  In  the  first  of  these  years 
they  gave  him  a  power  of  attorney  to  receive  the  dividends,  and 
that  power  was  never  recalled.  By  their  own  acts,  therefore, 
they  had  given  him  credit  with  the  Bank.  It  cannot  be 
*  397  *  contended,  under  such  circumstances,  that  in  every  in- 
stance, where  a  document  with  the  seal  of  the  trustees  was 
presented  at  the  Bank,  an  inquiry  was  to  be  made  whether  such 
seal  had  been  properly  afiSxed.  By  their  repeatedly  allowing  the 
means  of  these  continuous  forgeries,  they  must  be  taken  to  have 
ratified  the  act  of  their  secretary.  They  have,  therefore,  brought 
themselves  within  the  case  of  Coles  v.  The  Bank  of  England^ 
where  a  person,  after  some  of  her  stock  had  been  sold  out  on 
forged  orders  of  transfer,  frequently  received  the  reduced  divi- 
dends on  the  remainder,  and  she  was  held  thereby  to  have  adopted 
what  was  done,  so  as  to  exempt  the  Bank  from  liability  to  replace 
the  transferred  stock.  The  same  principle  had  been  declared  by 
the  Court  of  King's  Bench  in  Qrant  v.  Vaughan?  namely,  tliat 

^  10  A.  &  E.  437.  *  3  Barr.  1516,  1  W.  BL  4S5. 
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whercf  there  had  been  negligence  liability  would  attach,  and  it  has 
since  been  acted  on  by  this  House  in  Marsh  v.  Keating.^  That 
principle  is  likewise  asserted  in  the  judgment  in  Davis  v.  The  Bank 
of  England^  and  it  was  acted  on  in  Young  v.  Chote^  in  the  latter 
of  which  the  customer  had,  by  a  negligent  mode  of  drawing  a 
cheque,  enabled  a  clerk  to  insert  an  amount  greatef  than  that  for 
which  it  was  intended  to  be  drawn,  and  was  consequently  held  not 
entitled  to  recover  back  the  amount  from  the  Bank.  In  Barber  v. 
GingeU  ^  it  was  held  that  if  a  defendant  set  up  the  forgery  of  a  bill 
drawn  on  him,  and  proved  it  to  have  been  forged,  it  was  a  good 
answer  to  such  a  defence  to  show  that  the  defendant  had  pre- 
viously paid  many  other  bills  under  precisely  the  same  circum- 
stances. All  these  cases  show  that  when  the  customer  acts 
negligently,  so  as  to  assist  in  occasioning  the  ^loss,  he  can-  *  398 
not  recover,  and  that  was  the  direction  of  the  Lord  Chief 
Justice  here,  and  it  was  correct.  In  Beckwith  v.  CorraUf  where 
a  man  lost  his  pocket-book  with  a  bill  of  exchange  in  it,  and  adver- 
tised for  the 'pocket-book,  but  said  nothing  of  the  bill  of  exchange, 
in  an  action  on  the  bill  the  question  left  to  the  jury  was,  whether 
he  had  been  guilty  of  negligence,  and  the  Court  held  that  that 
was  properly  so  left.  The  same  rule  that  the  person  guilty  of 
negligence  is  the  person  to  suffer,  has  been  applied  in  other  cases, 
as  in  Bradley  v.  Waterhouse^  where  negligence  in  packing  goods 
had  occasioned  their  loss,  and  in  Whitmore  v.  Wilk^''  That  such 
ought  to  be  the  rule,  especially  where  bankers  are  concerned,  is 
clear,  for  if  a  banker  delays  honouring  a  cheque  he  will  be  liable 
in  damages  for  the  loss  thereby  occasioned.  Sutton  v.  The  Bank 
of  England? 

There  was  not  in  this  case  any  evidence  of  negligence  on  the 
part  of  the  Bank.  The  negligence  was  all  on  the  part  of  the 
trustees,  and  therefore  they  cannot  recover,  and  in  leaving  the 
case  to  the  jury  the  Chief  Justice  was  entitled  to  put  the  question, 
whether  their  negligence  had  not  contributed  to  the  loss.  If 
the  fact  was  found  to  be  so,  the  direction  that  then  the  verdict 
must  be  for  the  defendants,  the  bankers,  was  right  in  point  of 
law. 

»  2  Clark  &  F.  260.  »  11  J.  B.  Moore,  885. 

*  2  Bing.  409.  *  Moody  &  M.  154. 

*  4  Bing.  258.  '  Moody  &  M.  214. 

*  8  E»p.  60.  •  1  Car.  &  P.  198. 
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sequence  naturally  and  necessarily  followed,  whether  forgery  or 
no  forgery,  that  if  the  party  injured  by  the  forgery  chooses 
subsequently  to  ratify  what  has  been  done,  then  as  between  him. 
or  her  and  the  person  who  acts  upon  it,  the  ratification  would 
be  just  as  good  as  if  it  had  been  the  previous  act  of  the  party. 

Upon  these  grounds,  I  conceive  that  the  judgment  which  the 
Court  of  Queen's  Bench  in  Ireland  ought  to  have  given,  and 
which  ought  now  to  be  given,  when  the  exceptions  are  properly  on 
the  record,  is,  that  there  should  be  a  venire  de  novoj  and  I  shall 
move  your  Lordships  accordingly. 

Lord  Brougham.  —  My  Lords,  I  take  exactly  the  same  view  of 

this  case  as  my  noble  and  learned  friend,  and  the  learned 

*  415    Judges,  *  to  whose  assistance  we  are  so  much  indebted,  and 

to  whom  we  are  indebted  also  for  the  speedy  way  in  which 

they  have  enabled  us  to  dispose  of  this  case. 

I  confess  it  was  a  result  that  I  expected  from  a  very  early  period 
of  this  argument.  I  had  little  or  no  doubt  in  my  own  mind  of 
the  conclusion  at  which  the  learned  Judges  would  arrive ;  but  it 
is  very  satisfactory  to  have  heard  that  conclusion  stated  so  ably 
and  so  clearly,  and  upon  both  points  ;  iipon  the  point  of  practice, 
if  I  may  so  term  it,  though  it  goes  in  its  importance  a  little  be- 
yond mere  practice,  as  well  as  upon  the  merits  of  the  case. 

My  Lords,  I  have  no  doubt  that  the  error  in  the  Court  below 
may  be  traced  to  confounding  a  new  venire  with  a  venire  de  rwvo  ; 
but  be  that  as  it  may,  it  is  perfectly  clear  that  the  learned  Judges 
have  given  so  clear  and  authoritative  an  exposition  upon  this  matter 
as  will  prevent  for  the  future  any  deviation  from  the  correct  course. 

With  respect  to  this  case  itself,  I  really  entertain  no  doubt. 
Upon  the  two  cases  that  have  been  referred  to  by  the  learned 
Judges,  and  by  my  noble  and  learned  friend,  of  Young  v.  Grote, 
and  the  other  somewhat  doubtful  case  of  Coles  v.  The  Bank  of 
England^  I  say  no  more,  except  that  I  agree  in  what  the  learned 
Judges  have  said  upon  them,  and  also  in  the  doubt  insinuated 
rather  than  expressed  by  the  learned  Judges,  and  more  plainly 
intimated  by  my  noble  and  learned  friend,  as  to  how  the  latter 
case  might  have  been  determined  if  it  had  not  been  disposed  of 
in  the  way  in  which  it  was. 

Judgment  affirmed^  with  a  directum. 

Lords'  Journals,  2  July,  1855. 
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•  CARBON  IRON  COMPANY  v.  MACLAREN.  *  416 

1855.    March  20,  22,  23,  26;  July  11. 

The  Carron  Iron  Company  Proprietors,  .        .    Appellants. 
James  Maclaren,  Henry  Dawson,  E.  H.  Tir-  )  t>        j    . 

BATS   StAINTON, ) 

Jurisdiction.     Foreign  Court.    Equity.    Agent.    Domicile.    Notice. 

If  tbe  circumstances  of  a  case  are  such  as  would  make  it  the  duty  of  one  Court  in 
this  country  to  restrain  a  party  from  instituting  proceedings  in  another  Court 
here,  they  will  also  warrant  it  in  imposing  on  him  a  similar  restraint  with  re- 
gard to  proceedings  in  a  foreign  Court 

The  fact  of  a  foreigner  having  property  in  this  country,  enables  the  Court  here 
to  make  effectual  an  injunction  issued  to  him ;  hot,  especially  in  the  case  of  a 
foreigner  who  seeks  no  assistance  from  the  Courts  here,  the  issuing  of  such  in- 
junction ought  clearly  to  be  shown  to  be  required  as  conducive  to  justice. 

Per  Lord  St.  Leonards.  —  A  company  may  have  two  domiciles,  and  places  of 
business  may  for  the  purpose  of  founding  jurisdiction  be  treated  as  places  of 
domicile,  and  service  there  is  sufficient. 

Where  there  is  a  plain  equity  in  favour  of  an  injunction,  and  the  representatives 
of  the  real  and  personal  property,  who  seek  it,  are  in  this  country,  the  Court 
will  grant  it,  and  restrain  proceedings  in  the  Courts  of  a  foreign  country.  In 
such  a  case  the  Court  will  decide  upon  a  consideration  of  all  the  circumstances, 
and  require  parties  here  to  take  or  omit  such  steps  in  a  foreign  Court  as  the 
ends  of  justice  may  require.  The  particular  provisions  of  the  foreign  law  ap- 
plicable to  a  transaction,  proceedings  as  to  which  in  a  foreign  Court  are  thus 
restrained,  must  not  be  disregarded. 

A  company  was  chartered  in  Scotland  for  the  manufacture  of  iron.  Its  manu- 
factory and  chief  office  of  management  were  there ;  it  had  agents  for  the  sale 
of  the  goods  in  different  parts  of  Scotland  and  England,  and  it  possessed  real 
estate  in  both  countries.  A.,  a  large  shareholder  in  the  company,  and  possessed 
of  real  and  personal  property  in  England  and  Scotland,  was  the  company's 
agent  for  the  sale  of  goods  in  London  and  was  domiciled  here.  When  he  died, 
be  made  a  will  in  the  English  form,  and  appointed  as  his  executors  persons  who 
were  resident  in  both  countries ;  his  heir  was  one  of  these  persons,  and  was  also 
the  person  who  succeeded  him  in  the  London  agency  for  the  company.  Pro- 
bate of  the  will  was  taken  out  in  England,  and  such  of  the  executors  as  thought 
fit  to  apply  to  the  Scotch  Court  were  according  to  the  Scotch  law  confirmed  in 
the  execution  of  the  will.  An  administration  suit  was  instituted  in  the  Court 
of  Chancery,  and  the  usual  order  for  a  general  account  of  the  debta  and 
assets  made.  Ailer  the  date  of  *  this  order  the  iron  company  took  pro-  *  417 
ceedings  in  the  Scotch  Courts  against  the  real  and  personal  estate  of 
the  testator  in  Scotland.  Notice  of  an  injunction  at  the  suit  of  the  executors 
was  served  on  the  company's  agent  in  London,  and  on  the  company's  manager 
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in  Scotland ;  the  company  did  not  appear,  and  the  injunction  was  issued.  The 
company  then  moved  to  dissolve  the  injunction.    No  order  was  made. 

Held  (Lord  St.  Leonards  dissentiente)^  that  the  injunction  could  not  be  main- 
tained :  — 

Qntotre.  Whether  service  of  notice  of  injunction  on  an  agent,  when  the  principal 
is  out  of  the  jurisdiction,  can  be  good  service,  especially  when  that  agent  is 
merely  an  agent  for  the  sale  of  the  goods  of  the  principal  ? 

Service  of  notice  on  one  member  of  a  corporation  is  sufficient 

This  was  an  appeal  against  an  order  of  the  Master  of  the  Bolls, 
made  in  a  suit  in  which  Maclaren  and  Dawson,  as  executors  and 
trustees  under  the  will  of  Henry  Stainton,  deceased,  were  the 
plaintiffs,  and  H.  Tibbats  Stainton,  another  of  the  trustees  and 
executors,  and  also  the  heir  at  law  of  the  testator,  and  other  per- 
sons interested  in  his  residuary  real  and  personal  estate,  were  the 
defendants.  The  suit  was  instituted  in  March,  1852,  for  the  pur- 
pose of  carrying  the  trusts  of  the  will  into  execution  ;  and  the 
appellauts  were  not  originally  parties  thereto.  The  testator  died 
possessed  of  considerable  real  and  personal  property  in  both  Eng- 
land and  Scotland. 

The  bill  set  forth,  among  other  things,  that  the  testator  had 
been  in  his  lifetime  the  London  manager  for  the  appellants,  and, 
as  such,  was  in  the  habit  of  receiving  monies  and  making  pay- 
ments on  their  behalf;  and  that  shortly  after  his  death  the  appel- 
lants advanced  a  claim  against  his  estate,  in  respect  of  assets  of 
theirs  alleged  to  have  been  in  his  hands  at  the  time  of  his  death  ; 
and  the  bill  charged  that  the  plaintiffs  in  the  suit  had  no  means 
of  ascertaining  the  truth  of  the  allegation,  and  were  willing  to 
act  in  the  matters  of  the  will  as  the  Court  of  Chancery 
*  418  *  might  direct ;  and  it  prayed  for  directions,  and  an  account, 
and,  if  necessary,  the  appointment  of  a  receiver. 

In  May,  1852,  the  Master  of  the  Rolls  made  a  decree  by  which, 
among  other  things,  it  was  ordered  that  the  Master  should  take  an 
account  of  the  personal  estate  of  the  testator,  which  had  come  to 
the  hands  of  the  executors,  and  should  inquire  what  part,  if  any, 
was  still  outstanding  and  undisposed  of,  and  under  what  circum- 
stances, and  by  whom,  the  same  ought  to  be  got  in  ;  and  that  the 
part  not  specifically  bequeathed  should  be  applied  in  payment  of 
debts,  &c. ;  and  the  Master  was  directed  to  inquire  as  to  the  real 
estate  of  the  testator,  and  who  had  been  in  the  receipt  of  the  rents 
and  profits  since  his  death ;  and  further  directions  were  reserved, 
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and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  the  Court 
as  there  should  be  occasion. 

On  the  12th  July,  1852,  the  three  executors  were,  according  to 
the  forms  of  the  Scotch  law,  confirmed  by  the  commissary  in 
Edinburgh  as  executors  of  the  testator  in  Scotland.  By  this  pro- 
ceeding they  were  invested,  in  Scotland,  with  rights  and  powers 
similar  to  those  enjoyed  in  England  by  an  executor,  after  grant  of 
probate.  Joseph  Dawson,  Thomas  Dawson,  and  William  Dawson, 
nephews  of  the  testator,  the  second  and  third  of  whom  were  resi- 
dent in  Scotland,  were  also  named  in  the  will  as  executors  ;  but 
they  had  not  accepted  the  trusts  of  the  will,  or  proved  the  same 
in  Scotland,  but  possessed  by  the  Scotch  law  the  ri^ht  at  any  time 
to  come  in  and  do  so. 

The  appellants  had  been  incorporated  in  1773,  by  a  Royal 
charter,  under  the  union  seal  of  Scotland  ;  their  works  were  car- 
ried on  at  Carron,  near  Falkirk,  in  Stirlingshire,  where  the  man- 
ager, who  was  stated  in  the  afiSdavits  on  the  part  of  the  company 
to  be  the  "  sole  manager,"  resided,  where  the  office  of  the 
company  was  situated,  and  *  the  books  were  kept ;  they  had  *419 
agents  for  the  sale  of  their  manufactured  goods  at  various 
places  in  Scotland,  and  at  London  and  Liverpool ;  they  had  not 
any  works  situated  in  England,  but  they  rented  places  for  the 
business  of  these  agencies  in  England,  and  they  had  also  real 
estate  in  London,  Liverpool,  and  Cumberland.  The  testator  had 
been  their  agent  in  London,  and  on  his  death  the  manager  exam- 
ined his  accounts,  and  claimed,  as  due  to  the  appellants,  a  debt, 
the  principal  and  interest  of  which  amounted  to  108,000/.  The 
testator,  in  addition  to  his  other  property,  was,  at  the  time  of  his 
death,  possessed  of  shares  in  the  Carron  Company,  to  the  amount 
of  above  80,000Z. 

Some  correspondence  took  place  between  the  solicitors  for  the 
appellants  and  for  the  respondents,  as  to  the  mode  of  settling  the 
claim  of  the  appellants  against  the  testator's  estate.  They  could 
not  agree  on  this  matter,  and,  finally,  in  October,  1852,  the  ap- 
pellants commenced  an  action  in  the  Court  of  Session  against 
the  respondents,  as  executors,  to  recover  the  sum  of  69,6172.  la. 
6rf.,  for  principal,  and  the  sum  of  38,873/.  lis.  lOcZ.,  for  interest 
thereon  due  from  the  testator.     Letters  of  inhibition  ^  and  arrest- 

^  Inhibition  is  a  process  against  real  or  heritable  estate.  ^*  Inhibition  "  affected 
the  testator's  real  (called  heritable)  estate  in  Scotland,  and  prevented  any  one 
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*  420  ment/  signeted  3d  November,  1852,  were,  at  *  the  instance 
of  the  appellants,  issued  against  the  respondents,  as  execu- 
tors and  trustees ;  these  letters  of  inhibition  were  executed  on  the 
4th  November,  and  the  letters^  and  the  execution  thereof,  were 
registered  on  the  6th  November.  On  the  11th  November  a  notice 
was  served  by  the  respondents  on  William  Dawson,  the  manager 
of  the  appellants,  at  their  works  in  Falkirk,  to  the  effect  that,  on 
the  15th  November,  application  would  be  made  to  the  Master  of 
the  Bolls,  for  an  injunction  to  restrain  the  appellants  from  further 
proceeding  in  Scotland  in  their  suit.  On  the  same  day  a  similar 
notice  was  ser\^d  on  H.  Tibbats  Stainton,  one  of  the  executors 
and  respondents,  the  then  agent  of  the  appellants,  in  London,^ 
such  notice  being  delivered  to  him  at  the  warehouse  of  the  appel- 
lants, in  Thames  Street.  The  appellants  did  not  appear  in  the 
Court  of  Chancery,  and  the  injunction  issued,  but  leave  was 

from  purchasing  it  from  the  trustees,  except  subject  to  the  claim  of  the  appel- 
lants. If  the  appellants  established  their  claim  and  obtained  a  decree  they  would 
be  entitled'  thereon,  under  '*  a  process  of  adjudication,"  to  take  possession  of  the 
heritable  estate  of  the  testator,  and  make  it  available  for  the  payment  of  the 
debt,  subject,  however,  to  the  right  of  any  other  creditor,  who  might,  within  a 
year  and  a  day,  also  obtain  **  adjudication,'*  and  so  come  in  and  participate  in  the 
produce  of  such  real  estate. 

^  Arrestment  is  a  process  against  personal  estate.  By  letters  of  arrestment, 
the  appellants  became  entitled  to  arrest,  or  attach  the  personal  property  of  the 
testator  in  Scotland  as  security  for  payment  of  their  claim  in  the  action,  when- 
ever that  claim  should  be  established  by  a  decree ;  a  process  of  **  forthcoming  " 
would  then  issue,  and  the  personal  property  would  be  applied  in  payment.  A 
multiple-poinding  might  be  raised  on  the  arrestment,  if  there  were  different  claim- 
ants on  the  fund ;  and  then  all  claimants  would  be  cited. 

'  In  order  to  show  the  insufficiency  of  this  service,  Mr.  Brodie,  the  appeUant'a 
law  agent,  filed  an  affidavit  in  which  he  denied  that  H.  T.  Stainton  was  their 
"  manager,"  and  alleged  that  the  said  Stainton  had  ^  no  power  to  represent  the 
company  or  to  do  any  act  on  its  behalf,  except  to  sell  the  manufactured  goods  of 
the  company  for  the  time  being  intrusted  to  him,  for  sale,  and  as  proof  of  that 
fact,  the  affidavit  set  out  the  letter  written  by  Stainton,  on  the  16th  of  Novem- 
ber, 1S52,  accompanying  the  injunction  which  had  been  served  on  him,  as  the 
agent  of  the  company.  In  that  letter,  Stainton  said :  **  I  stated  to  the  party 
bringing  the  document,  that  I  had  nothing  whatever  to  do  with  the  affairs  of  the 
Carron  Company  in  Scotland,  where  the  whole  of  the  business  is  conducted,  and 
is  regulated  and  directed,  and  solely  carried  on  by  the  manager  at  Carron,  under 
the  control  of  the  general  Courts  of  Proprietors  meeting  there,  and  that  my  duty 
was  merely  the  disposal  of  the  goods  sent  to  me  for  sale/'  The  writer,  how- 
ever, added,  **  I  made  this  statement  in  accordance  with  the  suggestion  con- 
tained in  your  letter  of  the  ISth  instant." 
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granted  to  the  company  to  move  to  dissolve  it  on  short 
*  notice.  The  appellants  moved  accordingly,  and  afiSdavits  *  421 
setting  forth  the  facts,  and  stating  what  was  the  law  of 
Scotland,  were  put  in,  and  the  cause  was  heard  before  his  Honour, 
who,  on  the  6th  of  December,  1852,^  refused  to  dissolve-  the  in- 
junction, but  reserved  liberty  to  apply,  so  that  he  might,  if  neces- 
sary, allow  proceedings  in  Scotland,  to  prevent  the  assets  there 
from  being  swept  away  by  creditors  not  within  his  jurisdiction. 
The  costs  of  both  parties  to  be  costs  in  the  cause. 

2%e  Lard  Advocate  (Mr.  Moncreiff)  and  Mr.  Roll  (Mr.  Cotton 
was  with  them)  for  the  appellants.  —  The  appellants  were  not 
within  the  jurisdiction,  nor  subject  to  it,  so  as  to  make  it  possible 
duly  to  serve  them  with  notice  of  an  injunction  in  the  administra- 
tion suit.  Secondly,  if  they  were  within  the  jurisdiction,  still 
there  was,  in  fact,  no  regular  service  of  notice  of  motion ;  and 
thirdly,  if  it  should  be  held  that  they  were  regularly  before  the 
Court,  there  was  no  power  in  the  Court  of  Chancery  to  prevent 
them  from  proceeding  in  their  suit  in  Scotland. 

As  to  the  first  point,  the  affidavits  here  show  that  this  company 
is  a  Scotch  corporation,  with  its  factory  situated  in  Scotland,  and 
with  an  agent  or  manager  there  ;  that  the  office  of  the  company 
and  the  books  are  there,  and  that  the  manager  who  resides  at  Car- 
ron  is  the  sole  manager  of  the  company.  The  appellants  are  not 
therefore  in  any  way  within  the  jurisdiction  of  the  Court  of  Chan- 
cery, either  by  themselves  or  by  Stainton,  as  their  agent ;  for 
Stainton  is  only  a  salaried  agent  to  sell  the  goods  of  the  appellants, 
and  as  such  cannot  bind  them  by  receiving  notice  of  a  motion  on 
which  an  attachment  may  issue  against  them  in  a  cause  to  which 
they  are  not  parties.  Shaw  v.  Lindsay  ^  is  no  longer  to  be 
considered  an  authority  for  making  an  *  attachment,  with  *  422 
proclamations  on  service  of  subpoena  in  Scotland,  both 
the  cases  cited  there,  and  on  which  the  decision  proceeded,  being 
found  to  be  wrongly  stated.^    Johnson  v.  Nagle^^  and  the  cases 

»  16  Beav.  279,  2S9.  •  18  Yes.  496. 

'  In  the  2d  ed.  of  Yes.  Jan.  Reports,  Yol.  18,  p.  496;  the  order  previoualy 
granted  ia  said  to  have  been  finally  refused,  as  Scott  v.  Hough,  4  Brown,  C.  C. 
213,  and  Bourke  v.  Lord  Macdonald,  2  Dick.  587,  are  misrepopted.  They  were 
the  authorities  on  which  Shaw  t;.  Lindsay  was  originally  decided^  See  Seott  v. 
Hough,  4  Brown,  C.  C.  213,  5th  ed. 

«  1  Molloy,  240. 
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there  cited,  in  notes,  especially  that  of  Meredith  v.  WillettydiTe  the 
other  way.  Though  the  case  of  MMaster  v.  Lomax^  which  raised 
a  doubt  whether  the  2  &  3  Wm.  4,  c.  83,  extended  to  Scotland, 
may  now  be  considered  as  overruled  by  that  of  Cameron  v.  Cam- 
eron^ still  it  is  clear  that  there  must  be  a  real  and  not  an  implied 
service  to  render  that  and  the  subsequent  Act,  4  &  5  Wm.  4,  c.  82, 
effectual.  It  is  said  that  the  service  here  was  made  in  virtue  of  one 
of  the  general  orders  of  May,  1846,  No.  33 ;  ^  but  that  order  re- 
lates to  the  service  of  a  subpoena,  not  of  a  notice  of  motion.  So 
that  even  if  the  Court  of  Chancery  has  power  to  make  orders  af- 
fecting persons  in  Scotland,  the  order  now  made  is  not  one  of  the 
kind  within  its  powers,  Lorton  v.  Kingstan^^  where,  upon  that 
ground.  Lord  Gottenham  refused  to  make  an  order  for  the  service 
of  a  copy  of  the  bill  under  the  terms  of  the  28d  order,  of  the  26th 
of  August,  1841,  upon  a  defendant  in  Ireland. 

Again,  the  proceeding  is  defective,  for  there  was  no  agent  to  re- 
ceive service,  and  consequently  there  was  no  good  service.  The 
corporation  could  have  no  residence  here,  and  there  was  no  agent 
here  to  represent  it  for  this  purpose.  The  corporation  was  Scotch, 
and  could  not  have  an  English  domicile.  The  service 
*  423  therefore  was  bad,  *  Davidson  v.  The  Marchioness  of  Hast- 
ings^ where  the  service  was  held  good  solely  on  the  ground 
that  there  was  an  English  residence.     Here  there  was  none. 

[Lord  St.  Leonards.  —  Your  argument  would  go  to  show  that 
though  the  appellants  had  houses  of  business  in  France,  they 
could  not  be  sued  there.] 

That  would  depend  on  the  law  of  France.  The  term  "  resi- 
dence "  is  wholly  inapplicable  to  a  corporation ;  and  here  the 
affidavit  of  Mr.  Brodie  shows  that  the  agents  in  England  were 
agents  for  sale  of  <goods,  and  for  nothing  else.  On  a  mere  question 
whether  goods  were  sold  in  England  by  an  agent  here,  service  on 
him  who  was  the  company's  agent  for  the  sale  of  goods  might  per- 
haps be  sufficient,  but  not  for  any  other  purpose.  The  case  of 
Webh  V.  Salmon^  shows  clearly  that  in  order  to  bind  the  principal, 
the  agent  must  be  an  agent  for  the  particular  purpose.  In  that 
case,  Hohhouse  v.  Courtney^  which  had  laid  down  that  rule,  was 

^  2  Mylne  &  K.  82.  *  2  Mylne  &  K.  2S9. 

*  Toulmin*8  Statutes  and  Orders  in  Chancery,  p.  127. 

«  2  Macn.  &  6.  139.  •  8  Hare,  251. 

*  2  Keen,  509.  '  12  Sim.  140. 
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referred  to,  and  Vice-Chancellor  Wigram  said  he  should  certainly 
not  carry  the  rule  there  stated  any  further. 

It  cannot  here  be  said  that  service  on  H.  Tibbats  Stainton  can 
be  good  service  on  the  company,  on  account  of  his  being  a  share- 
holder of  the  company,  for  he  himself  has  never  held  shares  in  it ; 
and  assuming  the  deceased  Henry  Stainton  to  have  been  a  partner 
and  an  agent,  the  present  respondent  does  not  fill  either  of  these 
characters,  being  only  the  executor  of  his  father.  At  all  events, 
it  is  a  settled  rule  of  practice  that  such  a  service  as  this,  even 
upon  an  agent,  could  only  be  made  upon  leave  granted  by  the 
Court,  Whitmare  v.  Bpan  ;  ^  and  no  leave  was  obtained  here.  The 
service  was  not  therefore  in  any  respect  a  regular  service. 
The  appellants  did  not  appear  *  upon  this  irregular  service,  *  424 
and  the  Master  of  the  Rolls  made  an  order  which  shows 
that  he  himself  doubted  about  the  jurisdiction  ;  he  did  that  which 
is  only  done  in  ex  parte  causes ;  he  gave  to  the  appellants  liberty 
to  move  on  short  notice,  to  dissolve  the  injunction. 

Tlie  order  was  wrong  upon  the  merits.  It  may  be  assumed  for 
the  purpose  of  the  argument,  though  it  is  not  in  fact  admitted, 
that  the  corporation  here  was  within  the  jurisdiction,  and  further, 
in  the  same  way,  it  may  be  admitted  that  in  an  administration 
suit  a  Court  of  equity  will,  under  particular  circumstances,  restrain 
a  party  from  instituting  a  suit  in  Scotland  against  the  testator's 
estate.  But  to  authorise  the  exercise  of  such  a  jurisdiction  some 
substantial  and  independent  equity  must  be  established,  such  as 
that  the  objects  of  the  two  suits  are  the  same.  Harrison  v. 
Gumey?  In  Bushby  v.  Munday^  the  injunction  was  granted 
solely  because  such  an  equity  was  established  ;  there  is  none  here. 
In  Beehford  v.  KenJbU^  a  foreclosure  suit  had  been  instituted  in 
Jamaica  after  a  decree  here  for  redemption,  and  all  the  parties 
were  resident  here ;  the  Vice-Chancellor  thought  that  those  cir- 
cumstances showed  a  clear  equity,  which  warranted  the  issuing  of 
the  injunction.  And  Beauchamp  v.  The  Marquis  of  Huntley^  was 
a  case  where  the  objects  of  the  two  suits  being  alike,  the  injunction 
was  granted,  but  only  granted  upon  terms. 

[Lord  St.  Leonards.  —  Tlie  institution  of  that  suit  was  neces- 
sary in  Ireland  for  the  purpose  of  there  giving  efifect  to  the  order 

1  4  Hare,  612.  M  Sim.  &  S.  7. 

*  2  Jac.  &  W.  568.  *  Jac.  646. 

•  5  Madd.  297. 
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died  domiciled  in  Ireland,  leaving  property  there  and  in  England, 
and  the  same  executors  in  both  countries.  An  Irish  judgment 
was  held  to  have  priority,  over  English  simple  contract  debts, 
against  Irish  property  remitted  to  England  by  the  executors,  and 
being  here  administered.  The  same  principle  would  no  doubt  be 
adopted  by  the  Court  in  Scotland,  and  no  unjust  preference  would 
be  given  to  Scotch  creditors.  The  law  of  Scotland  must  prevail 
in  this  case.  This  is  a  Scotch  company ;  the  testator  was  its 
agent,  and  it  was  his  duty  to  account  with  the  company  in  Scot- 
land. 

In  Wedderbum  v.  Wedderburn'^  the  plaintiff  had  obtained  a 
decree  in  this  Court  against  some  defendants  who  resided  and  had 
property  in  Scotland,  and  he  instituted  suits  there  against  them  in 

respect  of  the  same  demand  which  was  the  subject  of  the 
*  428    decree,  and  he  was  allowed  to  *  prosecute  those  suits  so  as 

to  obtain  such  security  as  the  Scotch  Courts  could  give  for 
the  amount  which  might  ultimately  be  found  due.  That  is  the 
course  which  ought  to  be  adopted  here,  for  otherwise  the  appel- 
lants may  be  entirely  defeated  by  other  Scotch  creditors,  who 
being  in  no  way  whatever  subjected  to  the  jurisdiction  of  the 
Court  of  Chancery,  may  proceed  at  their  pleasure  in  Scotland  to 
enforce  their  claims  against  the  estate.  There  is  nothing  here  to 
warrant  the  interference  of  an  English  Court  of  equity. 

The  Solicitor- 0-eneral  (Sir  M.  BetheU)  and  Mr,  Anderson  (^Mr. 
Letvin  with  them)  for  the  respondents.  —  The  first  principle  in 
this  case  is,  that  the  law  of  the  domicile  of  the  deceased  person 
ought  to  regulate  all  matters  touching  his  succession  and  the  dis- 
tribution of  his  moveable  effects.  The  next  is,  that  actor  sequitur 
forum  reij  and  in  the  lifetime  of  Stainton  the  action  against  him 
must  have  been  brought  here ;  the  third  principle  is,  that  the 
forum  of  the  deceased  determines  that  where  his  executors  shall 
be  sued ;  and  the  fourth,  that  where  there  has  been  a  judgment 
pronounced  by  a  Court  of  competent  jurisdiction  in  the  matter 
discussed,  another  Court  is  bound  ex  comitate  to  give  effect  to  that 
decision,  especially  where  by  its  own  principles  it  would  have 
pronounced  a  similar  decree. 

There  is  no  reason  to  make  this  case  an  exception  to  these 
principles.     For  all  purposes  this  is  an  English  as  well  as  a  Scotch 

*  4  Mylne  &  C.  585. 
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company.  Its  manufactory  is  in  Scotland,  but  its  chief  depots  for 
sale  are  in  England,  and  there  is  enough  in  that  respect  to  bring 
it  within  the  principle  of  Alexander  v.  Vatighan^^  where  a  Scotch- 
man, who  did  not  reside  in  England,  but  came  here  at 
different  intervals  *  and  traded  here,  was  held  liable  to  the  *  429 
bankrupt  laws.  The  same  principle  which  governs  cases 
in  bankruptcy  ought  to  govern  this  case  ;  and  Story  ^  shows  that 
the  proper  place  of  legal  proceeding  is  to  be  discovered  from  the 
circumstances  of  each  case,  but  that,  as  a  general  rule,  the  place 
of  business  for  the  sale  of  goods  is  to  be  preferred.  Allen  v. 
Cannon^  The  Forth  Marine  Insurance  Company^  and  Lewis  v. 
Baldwin^  are  to  the  same  effect. 

K  a  man  has  a  house  of  business  for  the  sale  of  his  goods  in 
Cheapside,  and  a  manufactory  ten  miles  off,  there  is  no  doubt  that 
the  proper  place  to  serve  him  would  be  in  Cheapside.  The  place 
of  business  is  the  proper  place  of  service,  whether  with  an  indi- 
▼idual  or  an  incorporated  company,  and  a  corporation  may  be 
subjected  to  an  attachment  for  disobedience  to  a  mandamus,  which 
has  only  been  served  on  the  town  clerk,  The  King  v.  Fowey.^ 

Then  as  to  the  point  whether  this  decree  was  right  on  the  mer- 
its. This  is  a  decree  in  an  administration  suit,  and  is  made  for 
the  benefit  of  all  the  creditors.  One  of  them  afterwards  steps  in, 
and,  to  give  himself  a  preference,  obtains  an  inhibition  against  the 
lands,  and  an  arrestment  against  the  goods  of  the  debtor.  On  the 
principle  laid  down  in  Martin  v.  Martin^  that  is  inequitable,  and 
cannot  be  permitted.  It  was  upon  the  consideration  that  such 
would  be  the  result  here,  that  the  Master  of  the  Rolls  ^  granted 
this  injunction  ;  he  said  that  if  he  did  not,  the  English  creditors 
must  allow  the  Carron  Company  to  sweep  off  the  whole  of  the 
assets.  It  does  not  appear  that  the  inhibition  or  the  arrest- 
ment was  complete  when  *  this  injunction  was  granted,  so  *  430 
that  the  inhibition  did  not  give  the  Scotch  company  power 
over  the  real  estate.  Inhibition  is  not  properly  a  proceeding  in 
rem ;  there  must  be  adjudication.  An  inhibition  resembles  what 
a  judgment  in  this  country  was  before  the  1  &  2  Vict.  c.  110,  gave 
it  the  effect  of  a  lien  on  land.     It  is  a  mere  legal  prohibition 

*  Cowp,  398.  •  11  Beav.  163. 

'  Confl.  of  Laws,  §§  288,  284.  *  4  Dowl.  &  R.  182. 

»  4  B.  &  Aid.  418.  '  1  Ves.  211. 

*  9  Bear.  469.  ■  16  Beav.  288. 
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against  parting  with  the  lands,  but  here  it  is  useless,  for  the  lands 
are  not  vested  by  the  will  alone  in  the  trustees.  Under  these  cir- 
cumstances the  equity  for  the  respondents  arises,  and  that  equity 
is  sufficient  if  the  appellants  are  amenable  to  the  jurisdiction. 
The  cases  of  ffarrison  v.  Ghimey^  (which  relates  to  Ireland),  and 
of  Bmhhy  v.  Munday^  (which  relates  to  Scotland), show  that  they 
are  so.  The  fact  of  the  appellants  residing  in  Scotland  is  noth- 
ing. If  the  equity  is  such  that  it  could  be  applied  to  restrain  the 
proceedings  in  a  cause  in  the  Queen's  Bench,  when  they  are  in 
England,  they  can  equally  be  restrained  from  proceeding  in  the 
Court  of  Session  in  Scotland. 

The  principle  on  which  Courts  of  equity  proceed  in  cases  for 
the  administration  of  assets  is  stated  in  the  judgment  of  Lord 
Redesdale,  in  Largan  v.  Bowen :  *  "  Courts  of  equity  will  not  re- 
strain proceedings  of  creditors  at  law  against  executors,  to  obtain 
payment  of  debts,  merely  on  a  bill  filed  by  other  creditors,  to 
carry  the  trusts  of  the  will  into  execution,  until  there  is  a  decree  ; 
but  from  the  moment  of  the  decree  this  Court  proceeds  on  the 
ground  that  the  decree  is  a  judgment  in  favour  of  all  the  cred- 
itors, and  that  all  ought  to  be  paid  according  to  their  priorities  as 
they  then  stand."  That  principle  has  been  applied  in  the  present 
case,  but  the  Master  of  the  Rolls  has  reserved  leave  to  apply  to  the 

Scotch  Courts  a  reservation  which  will  satisfy  any  pos- 
♦  431    sibility  of  particular  interest  in  the  *  heritable  estate.     In 

Bell's  Commentaries  ^  it  is  shown  that  the  spirit  of  the  law 
in  Scotland  is,  that  every  creditor  who  shall  use  proper  diligence 
to  obtain  adjudication  shall  be  entitled  to  be  conjoined  in  benefit 
with  the  rest.  Tliat  is  an  answer  to  the  argument  of  the  supposed 
injustice  of  this  injunction  towards  the  mere  Scotch  creditors ; 
they  could  not  get  priority  by  suing  in  the  Scotch  Court  alone 
while  this  suit  existed  in  England.  Tlie  appellant's  proceeding  in 
Scotland  is  tlierefore  unnecessary  and  vexatious.  In  Peters  v. 
Martin^  the  Court  of  Session  distinctly  recognised  this  equitable 
exercise  of  the  authority  of  an  English  Court  over  a  domiciled 
Scotchman,  and  only  proceeded  to  final  judgment  because  the 
alleged  proceedings  in  the  Court  of  Chancery  seemed  to  be  a 
mere  pretence. 

»  2  Jac.  &  W.  668.  *  Bk.  1,  ch,  1. 

*  5  Madd.  297.  •  4  Shaw  &  D.  107. 

*  1  Sch.  &  L.  296,  299. 
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As  to  what  could  have  been  done  under  arrestment,  that  was  an 
open  question,  till  the  case  of  The  Globe  Insurance  Company/  v. 
McLckenzU^  which  decided  that  arrestment  would  give  the  arresting 
creditor  a  preference  over  those  who  had  only  cited  the  debtor ; 
but  at  this  moment  the  Scotch  Courts  would  not  allow  any  cred- 
itors there  to  carry  off  the  whole  of  the  property  of  the  deceased 
after  a  special  decree  made  in  relation  to  it  by  a  Court  of  compe- 
tent jurisdiction  in  this  country. 

In  cases  of  this  sort  the  accounts  must  be  taken  in  the  country 
where  the  executor  is  resident.  The  Scotch  Courts  have  them- 
selTes  adopted  that  doctrine,  Young  v.  Barclay^  where  the  Scotch 
Court  did  what  the  English  Court  has  done  here,  namely,  restrain 
parties  from  proceeding  in  a  foreign  Court,  the  Courts  in  Canada. 
Hutchison  v.  The  Aberdeen  Banking  Company  ^  recognised  a  pay- 
ment made  to  the  English  representatives  of  a  Scotchman 
domiciled  *  here,  as  made  to  the  proper  forum  of  distribu-  *  432 
tion.  All  these  cases  show  that  the  proper  place  for  the 
administration  of  the  effects  of  the  deceased  is  the  country  in 
which  he  was  resident  and  died.  The  passages  referred  to  in 
Story*  do  not  contradict  this  doctrine.  On  the  contrary,  they 
sustain  it.  The  doctrine  of  the  American  Courts  is  well  explained 
in  Dawes  v.  Head^  by  C.  J.  Parker,  who  says  :  "  We  cannot  think 
that  in  any  civilized  country  advantage  ought  to  be  taken  of  the 
accidental  circumstance  of  property  being  found  within  its  terri- 
tory, which  may  be  reduced  to  possession  by  the  aid  of  its  Courts 
and  laws,  to  sequester  the  whole  for  the  use  of  its  own  subjects  or 
citizens,  where  it  shall  be  known  that  all  the  estate  and  effects 
of  the  deceased  are  insufficient  to  pay  his  just  debts  " ;  and  the 
English  bankrupt  law,  which  gives  a  general  distribution  to  for- 
eigners as  well  as  subjects,  is  referred  to  with  approval.  That 
case,  among  others,  is  quoted  by  Story,  in  a  note,  in  which  he 
says :  ®  "An  exception  to  the  general  rule  grows  out  of  the  duty 
of  every  government  and  its  Courts  to  protect  its  own  citizens  in 
the  enjoyment  of  their  property  and  the  recovery  of  their  debts, 
so  far  as  this  may  be  done  without  violating  the  equal  rights  of 
creditors  living  in  a  foreign  country."    There  the  case  considered 

^  7  Beirs  App.  Ca8.  296.  '  8  Bell  &  Mur.  N.  S.  774. 

*  15  Dunl.  &  Bell  (continuation  of  Shaw  &  Dunlop's  series),  1100. 

*  Confl.  Laws,  §  512.  *  Confl.  Laws,  §  518,  note. 

*  8  Fick.  128,  145. 
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is  one  where  there  has  not  been  a  form  of  an  administration  and  a 
judgment  equally  to  administer  ;  but  where  there  had  been  admin- 
istration granted  by  a  competent  Court,  the  judgment  shows  that 
by  that  Court  the  affairs  ought  to  be  administered,  any  claimant, 
of  whatever  nation,  being  freely  allowed  to  prove  his  claim. 
That  just  purpose  would  be  defeated  here  by  unduly  favouring  the 
Scotch  creditor.  The  case  of  Preston  v.  Melville  ^  does  not  support 
the  argument  on  the  other  side.  The  decision  there  is  accounted 
for  by  the  particular  circumstances  of  the  case.  No  such 
*  433  decree  *could  there  have  been  made,  if  the  new  trustees  in 
Scotland  could  have  been  appointed  original  executors,  and 
the  House  merely  decided  that  they  who  were  neither  executors 
nor  personal  representatives,  but  mere  trustees,  should  not  take 
the  deeds  out  of  the  hands  of  those  who  did  fill  the  former  char- 
acter. 

[Lord  St.  Leonards.  —  Suppose  the  trustees  in  Scotland  were 
properly  the  administrators  of  the  Scotch  property,  how  would 
that  affect  your  argument  ?] 

No  undue  prejudice  to  any  creditor  would  arise  from  that  cir- 
cumstance. The  Scotch  administrator,  if  the  principal,  might  call 
on  the  ancillary  English  administrator  for  the  fund.  The  con- 
firmation in  Scotland  does  not  create  a  separate  administration. 
The  case  of  Thompson  v.  The  Lord  Advocate^  shows  that  the  inter- 
pretation put  by  the  other  side  on  Preston  v.  Melville  is  erroneous ; 
for  if  correct,  the  legacy  duty  would  have  been  payable  according 
to  the  law  of  Scotland  ;  and  at  all  events  it  shows  that  where  there 
are  two  representations,  the  principal  and  the  auxiliary,  the  latter 
must  discharge  the  duties  imposed  on  it  by  the  former,  which  is 
also  the  doctrine  so  clearly  laid  down  in  Dawes  v.  Head?  Jones  v. 
Geddes  *  is  not  in  point,  because  there  the  Scotch  Court  had  pos- 
session of  the  land,  and  the  bond  was  an  heritable  bond  charged 
upon  it.  Try  the  case  in  another  manner.  Suppose  an  English 
creditor  not  to  come  in  under  an  administration  suit  here,  but  to 
institute  proceedings  in  a  foreign  country,  this  Court  would  re- 
strain him.  Such  a  person  would  have  been  treated  as  having 
usurped  the  office  of  an  executor,  and  would  be  held  responsible 
accordingly.  In  former  times  the  principal  executor  granted  an  au- 
thority to  other  persons  resident  abroad  to  collect  the  portions  of  the 

^  8  Clark  &  F.  1.  *  S  Pick.  128 ;  see  ante. 

•  12  Clark  &  F.  1.  *  1  Phillips,  724. 
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estate  *  which  existed  where  they  resided.  If  a  creditor .  *  434 
here  got  a  judgment  here  and  then  went  abroad  and  col- 
lected the  estate  abroad,  ho  would  be  put  into  the  situation  of  a 
voluntarj  executor,  and  the  Court  would  make  him  bring  in  all 
thus  collected  to  the  account  of  the  general  assets.  Clark  v.  Lord 
Ormondj  Beauchamp  v.  Huntley^  and  Paxton  v.  Douglas}  As  to 
Wedderhum  v.  Wedderbum^  the  permission  to  proceed  in  the 
Scotch  Courts  was  given  there  because  such  proceedings  were  in 
aid  of,  and  not  in  opposition  to,  the  proceedings  of  the  Court  of 
Chancery. 

[Lord  St.  Leonards  to  the  Lord  Advocate.  —  I  should  like  to 
ask  you  this  question :  Suppose  what  you  say  is  the  general  rule  of 
law  should  prevail,  and  suppose  the  decree  here  to  be  reversed,  if 
the  assets  in  Scotland  were  not  sufficient  to  pay  your  demand, 
would  your  Courts  have  regard  to  the  rights  of  English  creditors,  or 
would  the  whole  fund  be  swept  away  by  your  demand  ?] 

[The  Lord  Advocate.  —  That  would  depend  on  the  form  of  the 
proceeding.  If  the  Carron  Company  got  preference,  and  the  assets 
were  insufficient,  the  Company  would  take  all.] 

[Lord  St.  Leonards. — That  is  an  answer,  in  fact.  Then  the 
question  comes  to  this,  if  the  proceedings  in  Scotland  go  on,  would 
there  not  in  effect  be  two  administrations  ?] 

[The  Lord  Advocate.  —  There  is  no  right  on  any  such  account 
to  inhibit  the  Company  in  a  race  of  diligence.] 

[Lord  St.  Leonards.  —  As  you  regard  the  claim  by  diligence, 
then,  unless  all  the  creditors  go  to  Scotland  to  pursue  the  Scotch 
property,  the  Company  might  run  away  with  all  the  assets.] 

[The     Lord     Advocate.  —  These    matters     could     not     be 
equalized   but  by  a  bankruptcy ;  but  suppose   the  Com- 
pany *  did  not  obtain  a  preference,  another  creditor  might    *  435 
come  in,  and  by  obtaining  a  preference  cut  out  the  Com- 
pany.] 

The  Lord  Advocate,  in  reply. — Tlie  proper  forum  is  not  necessa- 
rily that  of  the  domicile.  Suppose  the  case  of  a  man  domiciled  and 
dying  here,  but  with  all  his  property  in  France,  and  with  executors 
in  Scotland,  is  the  administration  of  that  property  to  take  place 
here  alone  ?  the  executors  would  not  come  here,  but  go  to  France 

^  Jac.  546.  *  4  Mylne  &  C.  585. 

•  8  Ves.  520. 
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as  I  shall  show  on  a  distinct  ground,  I  do  not  relj  upon  that  view 
of  the  case. 

No  direct  authority  was  cited  to  show  that  the  Gompanj  was  or 
was  not  to  be  deemed  witliin  the  jurisdiction.  But  cases  were 
referred  to  which  have  a  considerable  bearing  on  the  question.  In 
Davidson  v.  Lady  Sastivgs,^  it  appeared  that  Lady  Hastings  was 
domiciled  in  Scotland,  and  meant  permanently  to  reside  there ; 
but  she  had  a  house  in  London,  and  service  at  that  house  was 
deemed  good  service,  without  prior  leave  being  obtained  for  that 
purpose,  it  being  deemed  unnecessary,  as  the  notice  reached  her. 
Now  there  is  some  analogy  between  the  cases.  There  was  a  domi- 
cile in  Scotland,  a  house  in  London  for  business,  a  service  here,  at 
that  house,  and  the  notice  served  actually  reached  the  party.  In 
Lewis  V.  Baldwin,^  the  business  of  an  Irish  railway  company  was 
carried  on  in  Ireland,  and  fourteen  directors  out  of  fifteen  were 
resident  there,  yet,  upon  a  question  of  amalgamation,  an  order 
here,  giving  leave  to  serve  the  company  in  Ireland  with  a  subpoena, 
was  held  to  be  valid.  So  In  re  Madrid  and  Valencia  Railway 
Company^  the  railway  was  in  Spain,  and  the  affairs  of  the  com- 
pany were  to  be  conducted  by  directors  in  London  and  a  com- 
mittee in  Madrid,  and  the  Vice- Chancellor  treated  it  as  a  case 
subject  to  English  law,  or  at  least  as  not  exclusively  subject  to 
Spanish  law,  and  his  opinion  was  confirmed  by  that  of  the  Lord 
Chancellor.  And,  in  like  manner,  the  affairs  of  the  Forth  Marine 
Insuremce  Company^  were  wound  up  in  this  country  after  bank- 
ruptcy. The  remedy  against  a  corporation  is  by  distringaSy 
♦  452  and  therefore  you  can  bind  the  Company  by  operating  on  *  its 
property  here,  just  as  in  common  cases  you  bind  parties  by 
operating  against  their  persons. 

Besides  these  grounds,  in  favour  of  the  jurisdiction,  it  appears 
to  me  that  the  Company  has  submitted  to  the  jurisdiction.  For, 
instead  of  making  a  conditional  or  special  submission  to  the  juris- 
diction of  the  Court  here,  the  appellants  gave  notice  that  they 
should  move  to  have  the  order  for  the  injunction  discharged,  or 
that  they  might  be  at  liberty  to  proceed  in  their  action  in  Scot- 
land, so  far  only  as  might  be  necessary  for  the  purpose  of  having 
their  claim  adjudicated  by  the  Court  of  Session,  and  for  obtaining 
security  for  their  demand.     They  appear,  therefore,  to  have  sub- 

^  2  Keen,  509.  *  2  Macn.  &  6.  169,  8  De  G.  &  &  127. 

*  11  Beav.  158.  «  9  Beav.  469. 
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mitted  in  the  altornative  to  take  a  limited  order  from  the  Court  of 
Chancery.  It  is  hardly  necessary  to  observe  that  the  service  was 
proved  in  both  Scotland  and  England,  and  was  admitted  by  the 
appellants ;  and  I  have  already  shown  that  the  want  of  previous 
leave  to  serve  is  immaterial,  as  the  notice  actually  reached  them. 

If,  then,  the  Company  is  to  be  treated  as  within  the  jurisdiction, 
and  to  have  been  properly  served,  we  have  still  to  consider  the 
principal  question,  viz.  whether  the  Court  of  Chancery  had  juris- 
diction to  stay  the  proceedings  of  a  creditor  in  Scotland  against 
the  Scotch  property;  and  upon  this  point  I  entertain  no  doubt. 
The  cases,  perhaps,  admit  of  classification. 

Where  the  question  is  not  one  of  priority,  but  of  convenience, 
for  the  trial  of  a  disputed  right,  the  Court  decides  upon  the  juris- 
diction, according  to  the  merits  of  the  case.  Bushby  v.  Munday  ^ 
is  a  good  example  of  this.  Bushby  had  given  a  bond  to  Munday, 
to  secure  a  gambling  debt,  and  Munday  assigned  the  bond  to 
Clowes.  He  proceeded,  in  Scotland,  against  Bushby,  who  was  a 
Scotchman  and  proprietor  of  real  estate.  Bushby  filed  a 
bill  here  to  have  *  the  bond  set  aside  and  delivered  up.  *  453 
Upon  a  motion  for  an  injunction  to  stay  the  proceedings  in 
Scotland,  the  counsel  asked  whether  the  Court  could  stop  pro- 
ceedings in  Scotland ;  Sir  John  Leach  answered,  '^  I  think  it 
may " ;  and  he  ultimately,  after  an  elaborate  argument,  granted 
the  injunction,  because  he  considered  that  the  validity  of  the  bond 
could  best  be  tried  in  this  country.  He  laid  it  down  generally, 
that  where  parties,  defendants,  are  resident  in  England,  and 
brought  by  subpoena  here,  this  Court  has  full  authority  to  act 
upon  them  personally,  with  respect  to  tlie  subject  of  the  suit,  as 
the  ends  of  justice  require,  and  with  that  view  to  order  them  to 
take,  or  to  omit  to  take,  any  step%  and  proceedings  in  any  other 
Court  of  justice,  whether  in  this  or  in  a  foreign  country.  That,  I 
think,  is  the  true  rule.  But  the  plaintiff  was  made  to  submit  to 
such  terms  in  Scotland  as  would  secure  to  Clowes  the  preferable 
lien,  which  he  might  acquire  by  his  suit,  on  the  land  there,  if  he 
should  ultimately  establish  any  demand  on  the  bond.  Tliis  case 
was  followed  by  Lord  Portarlington  v.  Soulhy^  which  also  depended 
upon  the  validity  of  a  security  for  a  gambling  debt ;  and  an  action 
in  Ireland,  on  the  security  was,  upon  the  merits,  enjoined  by  my 
noble  and  learned  friend  opposite,  after  a  review  of  the  early 

t  6  Madd.  297.  *  S  Mjrlne  &  K.  104. 
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authorities ;  and  the  appeal  from  the  decision  of  the  Vice-Chan- 
cellor  was  dismissed  with  costs.  In  these  cases  there  was  no  con- 
flict between  creditors. 

In  Kennedy  v.  Ca%nlliB^  although  Lord  Eldon,  under  the  cir- 
cumstances, dissolved  the  injunction  which  he  had  granted,  yet  he 
had  no  doubt  about  the  jurisdiction,  and  he  held  that  it  did  not 
contravene  the  act  of  union,  which  opinion  was  afterwards  adopted 
by  Sir  John  Leach,  and  that  is  now  a  settled  point. 

*  454        *  So  in  Jones  v.  Oeddes^  the  Vice-Chancellor  had  granted 

an  injunction  against  an  heritable  bond  creditor  who  was 
proceeding  in  Scotland  against  the  assignees  in  bankruptcy  of  the 
obligor,  who  had  real  estate  in  Scotland.  The  bond  was  alleged  to 
have  been  executed  for  a  colourable  consideration.  Lord  Lynd- 
hurst  dissolved  the  injunction  upon  a  simple  consideration  of  the 
balance  of  the  conveniences  and  inconveniences  of  the  different 
courses  to  be  adopted,  but  he  fully  recognised  the  jurisdiction. 

The  next  class  of  cases  in  which  the  power  has  been  without 
difficulty  exercised,  is,  when  the  same  person  has  recourse  to  the 
two  jurisdictions  for  the  same  service,  as  in  Sarrison  v.  Chumeyf 
where  trustees  for  creditors  having  obtained  a  decree,  two  of  them 
were  restrained  from  proceeding  with  a  similar  bill  in  Ireland. 
And  in  Wedderbum  v.  Wedderbum^^  parties  who  had  in  a  suit  here 
established  their  right  against  the  defendants  and  had  obtained  an 
order  for  an  account,  afterwards  instituted  proceedings  in  Scotland 
against  some  of  the  defendants  for  the  same  demand  ;  at  the  Rolls 
an  injunction  was  obtained  against  their  proceedings  in  Scotland, 
and  Lord  Chancellor  Cottenham  thought  the  order  quite  right. 
There  could,  he  said,  be  no  doubt  that  the  general  rule  precludes 
parties  from  proceeding  in  any  other  Court  for  the  same  purpose 
for  which  they  are  proceeding  in  this  Court,  whether  the  other  pro- 
ceedings are  taken  in  this  or  any  other  country.  But  having  re- 
gard to  the  domicile  of  the  parties  and  the  possession  by  some  of 
real  estate  in  Scotland,  the  Chancellor,  as  upon  an  original  motion, 
allowed  the  proceedings  in  Scotland  to  proceed  as  far  as  might  be 
necessary  for  obtaining  security  against  the  property  there  to  an- 
swer the  demand  under  the  decree  here. 

♦  465        *  The  last  class  of  cases  includes  those  more  directly  bear- 

ing upon  the  case  now  before  the  House,  where  a  creditor 

>  2  Swanst.  318.  *  2  Jac.  &  W.  563. 

*  1  Phillips,  724.  *  4  Mvlne  &  C.  6S6. 

[  846  ] 


CABROK  IBON  COMPANY  V.  MACLAREN.  *455 

came  in  under  a  decree  here  in  an  administration  suit,  and  yet 
proceeded  in  an  action  in  Scotland,  which  he  had  commenced  in 
ignorance  of  the  decree,  the  Vice-Chaucellor  enjoined  the  pro- 
ceedings in  Scotland  with  costs,  an  order  which  was  affirmed  by 
Lord  Gottenham  with  costs.  The  claim  of  the  creditor  was  still 
under  the  consideration  of  the  Master,  and  it  was  considered  that 
the  creditor  was  harassing  the  estate  by  proceeding  against  it  in 
Scotland.  This  was  the  case  of  Graham  v.  Maxwell.^  If  a  cred- 
itor is  compelled  to  come  in  under  a  suit  here  the  same  principle 
applies. 

In  the  previous  case  of  Beauchamp  v.  Lord  Buntley?  where  a 
creditor,  who  had  a  specific  charge  upon  a  part  of  the  testator's 
real  estates,  came  in  under  a  decree  in  a  general  administration 
suit,  and  then  claimed  to  prove  in  a  creditor's  suit,  which  he  had 
instituted  in  Ireland,  Lord  Eldon  restrained  him  from  proceeding 
with  the  latter  suit,  and  made  him  pay  the  costs.  The  decree 
liere  was  considered  to  be  consistent  with  the  specific  right  of  the 
creditors  over  part  of  the  Irish  estate. 

But  of  course  questions  of  Scotch  law,  for  example  the  right  of 
Scotch  estates  to  be  exonerated  out  of  the  personal  estate,  must  be 
decided  according  to  Scotch  law,  and,  if  practicable,  in  a  compli- 
cated case,  by  the  Courts  in  Scotland.  This  is  shown  by  Elliott  v. 
Lord  Minto? 

Nor  will  the  rule  operate  to  destroy  any  priority  to  which,  from 
the  nature  of  his  security,  a  creditor  in  Scotland  or  Ireland  is 
entitled  against  the  assets  in  eitlier  country  according  to  the  law 
of  the  country,  although  they  may  come  to  be  distributed 
here.  Therefore,  in  Cook  y.^Greg%on^  when  the  same  *456 
persons  were  executors  in  England  and  Ireland,  and  proved 
the  will  in  both  countries,  and  the  testator  was  domiciled  in  Ire- 
land, the  executors  brought  to  England  considerable  property  from 
Ireland  ;  and  in  a  creditor's  suit  here  for  administering  the  testa- 
tor's estate  it  was  held  that  a  judgment  creditor  in  Ireland  was,  as 
against  the  proceeds  of  the  Irish  property,  entitled  to  priority  in 
this  suit  over  simple  contract  debtors. 

The  last  case  to  which  I  shall  refer  your  Lordships  is  the  one 
so  much  relied  upon  at  the  bar,  Preston  v.  Lord  Melville,^    There 

'  1  Macn.  &  G.  71.  '  Madd.  &  Gel.  16. 

•  Jac.  646.  •  2  Drewry,  286. 

*  16  Shaw  &  DunL  472,  8  Clark  &  F  1 
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was  property  in  that  case  in  Scotland  and  England,  and  the  same 
trustees  were  appointed  over  both  properties,  but  they  renounced. 
Administration  was  granted  in  England  to  another  person,  and 
there  was  the  usual  decree  in  an  administration  suit  here  insti- 
tuted by  the  administratrix  ;  the  Court  of  Session  appointed  new 
trustees  over  the  property ;  and  afterwards  the  Court  of  Session 
declared  that  the  English  personal  estate  was  to  be  administered 
in  Scotland,  but  that  was  reversed  in  this  House  by  a  declaration 
that  the  property  in  England  ought  to  be  administered  by  the 
administratrix  under  the  authority  of  the  Ecclesiastical  Court 
here.  Tliis  left  open  the  question  as  to  the  distribution  by  the 
Scotch  Court  of  the  residue,  if  there  should  be  any,  after  payment 
of  the  debts  here. 

That  was  a  case  in  which  the  Court  in  Scotland  attempted  to 
operate  on  an  administratrix  in  England.  There  was  no  legal 
representative  of  the  English  property,  and  it  was  desired  to  be 
transmitted  to  Scotland  for  distribution.  In  the  case  before  your 
Lordships  the  same  persons  have  obtained  probate  both  in  England 
and  Scotland,  and  no  question  arises  as  to  the  persons  to  admin- 
ister the  funds,  and  the  real  estate  in  Scotland  will  be 
*  457  represented  in  the  *  suit.  The  question  is,  whether  the 
suit  here,  which  is  for  the  benefit  of  the  creditors,  and  of 
which  the  appellants  will  have  the  benefit,  does  not,  as  they  are 
amenable  to  the  jurisdiction,  prevent  them  from  availing  them- 
selves of  any  preference  over  the  Scotch  portion  of  the  property. 
The  cases  abundantly  prove  that  the  jurisdiction  of  the  Court  here 
is  indisputable  to  stay  unjust  or  harassing  proceedings  in  Scotland 
when  justice  can  be  administered  here.  If  a  creditor  here  were 
to  attempt,  in  the  like  case,  to  obtain  a  priority  at  law,  equity 
would  enjoin  him  and  compel  him  to  come  in  equally  with  the 
other  creditors.  In  such  a  case  the  jurisdiction  is  perfect.  But 
it  is  equally  operative  as  to  Scotland  when  the  creditor  is  within 
the  jurisdiction.  This  is  not  a  case  in  which  your  Lordships  are 
asked  to  take  away  any  specific  right  of  a  creditor  against  the 
Scotch  estates,  or  to  prevent  the  priority  to  which  he  was  entitled 
at  the  testator's  death,  for  the  respondents  simply  require  equality 
as  between  creditors  of  equal  degree.  A  distinction  has  been 
drawn  between  Scotch  and  English  creditors,  but  any  creditor 
is  at  liberty,  subject  to  the  power  of  the  English  Court,  to  re- 
sort to  the  Scotch  Court,  and  obtain  a  security  on  the  estates 
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there,  just  as  any  Scotch  creditor  may  come  in  under  the  decree 
here. 

It  is,  however,  objected  by  the  appellants,  that  questions  of 
Scotch  law  may  arise  in  this  case,  to  which  it  may  be  answered, 
and  so  may  questions  of  English  law  arise  if  the  case  is  taken  to 
the  Scotch  Courts.  But  the  main  objection,  assuming  the  juris- 
diction, was,  that  if  the  appellants  are  restrained,  other  creditors, 
who  might  not  be  within  the  jurisdiction  of  the  English  Court, 
might  proceed  in  Scotland.  The  jurisdiction  has,  as  we  have  seen, 
been  exercised  with  prudence,  so  as  to  meet  the  exigencies  of  each 
case.  The  appellants,  who  are  entitled  to  the  benefit  of  the 
suit  here,  cannot  be  allowed  to  retain  any  ♦  advantage  over  *  458 
the  other  creditors  here  by  resorting  to  Scotland.  But  it 
would,  of  course,  be  wrong  to  restrain  them  from  obtaining  such 
a  security  on  the  Scotch  estates  as  will  place  them  at  least  on  a 
level  with  other  creditors  in  Scotland,  although  whatever  they  thus 
obtain  must  be  brought  into  the  general  assets  here  for  the  benefit 
of  all.  The  Master  of  the  Rolls,  I  think,  intended  to  provide  for 
this  right,  although  his  order  does  not  contain  any  such  proviso. 
In  this  respect  his  order  should  be  amended  by  adding  a  declaration 
that  the  appellants  shall  be  at  liberty  to  take  such  steps  as  they 
may  be  advised  to  secure  their  debt  on  the  estates  there,  but  sub- 
ject to  account  for  all  the  property  they  shall  obtain  in  or  from 
the  Scotch  estates,  in  the  suit  in  the  Court  of  Chancery,  as  that 
Court  shall  direct ;  and  with  this  declaration  the  case  should  be 
remitted  to  the  Court  of  Chancery  to  do  therein  as  may  be  just. 

My  Lords,  with  reference  to  the  concluding  remarks  of  my 
noble  and  learned  friend  opposite,  I  would  take  the  liberty  of  ob- 
serving that  there  is  no  question  about  committing  the  agent ;  nor 
is  the  jurisdiction  here,  because  the  agent  is  resident  here.  The 
jurisdiction,  if  it  exists,  is  because  the  appellants  are  here  by  their 
houses  of  business,  and  by  their  agents,  just  as  they  are  in  Scot- 
land by  their  house  of  business  and  their  agents.  They  carried 
on  as  great  a  business  here  as  in  Scotland.  iThey  manufactured  in 
Scotland  and  sold  in  England.  What  would  be  the  use  of  rnanu^ 
facturing  if  they  could  not  sell  the  goods  they  manufactured  ?  I 
have  been  unable  to  discover  which  is  the  particular  residence  of 
this  Company.  The  money  of  the  appellants  is  made  by  return? 
coming  from  England.  They  manufacture  in  Scotland.  The 
members  of  this  corporation  do  not  make  the  iron;  they  do 
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*  459    not  reside  in  the  house.     They  are  nobody  ;  in  fact,  *  they 

are  represented  by  their  seller,  but  they  arc  not,  in  other 
respects,  persons  dealing  as  individuals.  Their  business  is  carried 
on  in  London  just  as  much  as  it  is  carried  on  in  Scotland.  It  is 
not  therefore  a  question  of  attacking  the  agent  as  agent.  If  the 
serrice  upon  the  agent  is  right,  it  is  because,  in  respect  of  their 
house  of  business  in  England,  they  have  a  domicile  in  England. 
And  in  respect  of  their  manufactory  in  Scotland,  they  have  a 
domicile  there.  Tliere  may  be  two  domiciles  and  two  jurisdictions  ; 
and  in  this  case  there  are,  as  I  conceive,  two  domiciles  and  a 
double  sort  of  jurisdiction,  one  in  Scotland,  and  one  in  England, 
and  for  the  purpose  of  carrying  on  their  business  one  is  just  as 
much  the  domicile  of  the  corporation  as  the  other. 

My  Lords,  I  have  thought  it  necessary  to  state  to  your  Lordships 
the  view  which  I  take  generally  of  this  case ;  and  as  I  differed  in 
opinion,  I  thought  it  respectful  to  my  noble  and  learned  friends  to 
place  upon  paper  what  I  have  now  read  to  your  Lordships.  Of 
course  my  opinion  will  go  for  nothing,  as  the  decision  below  will 
be  overruled.  But  I  would  submit  to  my  noble  and  learned 
friends  that  the  case,  in  the  view  which  they  take  of  it,  cannot  be 
remitted.  If  the  view  which  I  take  should  prevail,  it  ought  to  be 
remitted ;  but  as  my  noble  and  learned  friends  are  of  opinion  that 
the  injunction  ought  not  to  have  been  granted  they  should  reverse 
the  order  of  the  Master  of  the  Bolls,  and  so  release  the  Garron 
Company  from  all  obligation  in  respect  of  the  suit. 

Lord  Brouohabi  —  As  to  what  my  noble  and  learned  friend 

has  said  about  his  opinion  going  for  nothing,  I  must  observe  that  it 

only  goes  for  nothing  as  regards  the  decision,  but  that  otherwise 

the  opinion  of  my  noble  and  learned  friend,  especially  backed  as  it 

is  by  his  very  able  arguments,  must  go  for  a  good  deal.     I 

*  460    am  very  sorry  that  we  *  should  differ  upon  the  subject ;  it  is 

a  very  important  diminution  to  the  value  of  our  judgment. 

Lord  Chancellor,  -r  The  order  will  be  according  to  the  prayer. 
Discharge  the  order  of  the  15th  November,  1852,  and  the  6th  of 
December,  1852.  That  dissolves  the  injunction  granted  by  the 
order  of  the  15th  of  November.  The  costs  to  be  paid  by  the 
respondents. 

House  of  Lords'  Journals,  11  July,  1855. 
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MAYOR  OF  DROGHEDA  v.  HOLMES. 
1855.    July  %  9,  24,  26. 

The  Mayor,  Burgesses,  Ac.  of  Drogheda,    .    Plaintiffs  in  error. 

Sarah    Olivia   Holmes,  Administratrix  of  1  ri  r.    -,    ,  . 

,_-,',  >  Defendant  %n  error. 

Joseph  Holmes,  deceased,       .        .        .  J 

Corporation.    Leases.     ^^  Covenant.^^    ^^Resolution.^^ 

» 

By  the  6  &  7  Wm.  4,  c.  100  (passed  in  August,  1836),  no  conveyance  of  lands 
in  certain  corporations  (of  which  Drogheda  was  one),  was  to  be  made,  unless 
in  pursuance  of  a  covenant,  contract,  or  agreement  made,  or  a  resolution  of  the 
corporation  duly  entered  in  the  corporate  books,  before  the  16th  February, 
18S6.  This  provision  was  continued  by  successive  statutes,  and  incorporated 
into  the  3  &  4  Yict  c.  108  and  c.  109.  The  Corporation  of  Drogheda  had 
from  time  to  time  passed  resolutions  as  to  the  granting  of  leases  of  the  corpo- 
rate property,  and  on  the  20th  April,  1801,  passed  a  resolution  (which  was 
duly  entered  in  the  corporate  books),  directing  that  ^  the  auditors  and  viewers 
should  on  reporting  on  petitions  for  the  renewals  of  leases  take  into  consider- 
ation the  value  of  the  premises,  and  value  the  same  at  the  full  value  between 
man  and  man,  and  that  the  petitioner  so  applying  shall  be  then  entitled  to  a 
renewal,*'  on  certain  terms  therein  mentioned,  *^  and  that  all  reports  shall 
hereafter  be  received  at  one  assembly,  and  taken  into  consideration  not  sooner 
than  the  then  following  quarter  assembly."  A  lease  had  been  granted  in  1 785 
fi>r  sixty-one  years;  in  1841  a  petition  was  presented  for  its  renewal ; 
*  the  petition  was  referred  to  the  auditors  and  viewers,  whose  report  was  *  461 
presented  on  the  7th  January,  1842,  and  on  the  same  day  a  resolution 
ordering  the  renewal  was  passed :  — 

Heldj  that  this  was  not  a  resolution  which  brought  the  case  within  the  excep- 
tions in  the  statute  ;  for  it  merely  bound  the  corporation  to  receive  the  report, 
and  aflerwards  to  consider  the  propriety  of  acting  upon  it.     The  resolution 
need  not  be  a  contract. 
Lord  St.  Leonards.  —  This  resolution  was  insufficient,  although  it  might 

\  not  be  necessary  that  the  resolution  should  be  such  as  would  form  a  binding 
contract,  enforceable  in  a  Court  of  equity :  and  further,  the  resolution,  such 
as  it  was,  had  not  been  complied  with,  for  the  lease  was  granted  at  the  same 
meeting  at  which  the  report  of  the  auditors  and  viewers  was  presented. 

Tms  was  an  action  of  ejectment  originally  brought  against 
Joseph  Holmes  (now  deceased),  to  recover  possession  of  the  lands 
of  Townrath,  in  the  county  of  Louth,  near  the  town  of  Drogheda. 
The  declaration  was  filed  12th  May,  1848,  and  the  demise  laid  on 
the  22d  October,  1846.     The  defendant  pleaded  the  general  issue. 

An  indenture  of  lease  had  been  executed  by  the  mayor  and  al- 
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dermen  of  Drogheda,  dated  7th  November,  1785,  by  which  they 
demised  to  William  Holmes,  then  an  alderman  of  the  borough,  the 
lands  in  question,  on  payment  of  a  fine  of  874/.  lis.  3d.j  and  a 
rent  of  621,  9$,  2d,  The  lease  was  to  commence  from  Michaelmas 
then  last  past,  and  to  continue  for  sixty-one  years,  which  would 
end  at  Michaelmas,  1846. 

The  mayor,  aldermen,  &c.,  possessed,  under  the  town  charters, 
the  power  to  manage  the  corporation  property,  and  from  time  to 
time  they  passed  resolutions  on  the  subject.  On  the  7th  October, 
1796,  a  resolution  was  agreed  to,  that  in  future  all  lands  of  the 
corporation  should  be  let  for  a  term  of  ninety-nine  years,  one  half 
of  the  rents  to  be  fined  down  at  twenty  years'  purchase,  and  that 
the  houses  and  building  ground  in  the  town  and  suburbs  be  let  for 
ninety-nine  years,  and  one  half  of  the  rent  to  be  fined  down 
•  462  at  ten  years'  purchase.  •  On  the  20th  April,  1801,  some 
change  was  eifected  by  the  following  resolution  being 
passed :  '^  Resolved  unanimously,  that  it  be  an  instruction  from 
this  assembly  to  the  auditors  and  viewers,  on  reporting  upon  peti- 
tions for  renewal  of  leases  of  houses,  lands,  or  other  premises, 
that  they  shall  first  take  into  consideration  and  value  the  said 
premises  at  the  full  value  between  man  and  man ;  and  that  the 
petitioner  so  applying  shall  be  then  entitled  to  a  renewal  of  his 
lease  for  ninety-nine  years  at  one  fourth  of  the  full  annual  value 
as  a  rent,  and  on  paying  and  fining  down  another  or  second  fourth, 
at  seventeen  years'  purchase  for  lands,  and  ten  years'  purchase 
for  houses ;  always  obliging  the  petitioner  for  a  renewal  of  a  lease 
of  a  house  or  houses,  by  a  special  covenant,  and  any  other  neces- 
sary legal  deed,  to  build  or  rebuild  within  five  years  after  the  ex- 
piration of  the  term  of  years  in  his  old  lease,  under  a  forfeiture  of 
his  new  lease  or  payment  of  treble  rent,  as  the  corporation  may 
think  fit ;  giving  it  also  as  a  matter  of  instruction  to  the  auditors 
and  viewers,  that  they  specially  report  on  oath  on  each  particular 
case,  what  sum  or  compensation  the  petitioner  appears  to  them  to 
be  justly  entitled  to  (if  any),  for  the  term  he  proposes  to  surren- 
der, on  obtaining  a  renewal,  and  that  all  reports  shall  hereafter  be 
received  at  one  assembly,  and  taken  into  consideration  not  sooner 
than  the  then  following  quarter  assembly." 

On  the  18th  January,  1828,  another  resolution  was  passed, 
'<  That  no  lease  be  renewed  by  this  corporation  until  the  premises 
are  within  five  years  of  expiration." 
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The  lease  granted  to  William  Holmes  had  become  vested  in 
Joseph  Holmes  (the  husband  of  the  present  respondent),  who 
under  the  resolution  of  1828,  presented  in  October,  1841,  a  me- 
morial, praying  for  a  renewal  of  the  lease  upon  tiie  usual  terms. 
On  the  8th  of  October,  1841,  the  matter  was,  by  resolu- 
tion, referred  to  the  auditors  and  viewers,  who  made  *  a  *  463 
report  in  favour  of  granting  a  new  lease  at  the  rent  of 
S6L  12s.  lid.,  and  on  payment  of  a  fine  of  706^.  10«.  lid.  On 
the  7th  of  January,  1842,  this  report  was  read,  and  at  once  con- 
firmed by  a  vote  in  accordance  with  which,  by  an  indenture  of  the 
15th  February,  1842,  a  lease  on  these  terms  was  granted  to  Joseph 
Holmes  for  ninety-nine  years,  to  commence  as  from  the  29th 
September,  1841.  On  the  25th  September,  1846,  the  corporation 
served  on  Joseph  Holmes  a  notice  to  quit  at  the  termination  of  the 
lease  of  1785,  and  when  that  day  (30th  September,  1846)  arrived, 
possession  was  formally  demanded.  As  the  demand  was  not  com- 
plied with,  ejectment  was  brought.  The  cause  was  tried  at  Louth 
at  the  Summer  Assizes  of  1847,  before  the  late  Mr.  Justice  Bur- 
ton, when  a  verdict  was  entered  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  in  Ireland.  After  argu- 
ment in  that  Court,  the  verdict  was  entered  for  the  defendant.^ 
In  Trinity  term,  1848,  the  present  action  was  brought  in  the  Court 
of  Exchequer  in  Ireland ;  the  cause  was  tried  at  Louth  at  the 
Summer  Assizes  of  1848,  before  Lord  Chief  Justice  Blackburne, 
when  the  question  was,  whether  the  lease  of  15th  February,  1842, 
was  or  was  not  valid  in  law.  The  counsel  for  the  plaintiff  insisted 
that  the  lease  was  not  valid  under  the  provisions  of  the  6  <&  7 
Wm.  4,  c.  100,  entitled  "  An  Act  to  restrain  the  alienation  of 
corporate  property  in  certain  towns  in  Ireland,"  ^  and  of  §  12, 

^11  Irish  Law  Rep.  348,  nom  Roe  d.  Mayor,  &c.  of  Grogheda  t;.  Holmes. 

'  The  first  section  enacts,  that  **  no  conveyance,  alienation,  settlement,  charge, 
or  encumbrance  whatsoever,  of,  out  of,  or  upon,  any  lands,  tenements,  or  heredi- 
taments, to  which  any  body  corporate  named  in  the  schedule  to  this  Act  an- 
nexed "  (Drogheda  was  named  in  the  schedule),  '*  or  any  persons  in  trust,  &c., 
now  have,  or  may  hereafter  acquire  any  right  or  title,  unless  in  pursuance  of 
some  covenant,  or  contract,  or  agreement  bond  fide  made,  or  entered  into,  on  or 
before  the  16th  February  in  the  present  year  (18S6),  by  or  on  behalf  of  sach  cor- 
porate body,  or  of  some  resolution  duly  entered  in  the  corporate  books  of  such 
body  corporate,  on  or  before  the  said  16th  of  February,  shall  be  made  or  exe 
cuted  by  or  on  behalf  of  such  body  corporate  before  the  1st  day  of  September, 
1837." 
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*  464    *  of  the   3  A  4  Yict.  c.  109,  which,  among  other  things, 

*  465    was  *  passed  '^  to  continae  for  a  limited  time,"  ^  the  former 

Act  The  defendant  relied  on  the  resolutions  passed  by  the 
corporation,  and 'under  them  Lord  Chief  Justice  was  of  opinion 
that  the  lease  was  Talid,  and  directed  the  jury  accordingly.    His 

Tbe  3  &  4  Vict  e.  lOS  (The  Maniripal  Reform  Act  (or  L-eland),  §  140,  enacts, 
**  That  it  shall  not  be  lawful  for  any  bodr  corporate  of  anj  borough  named  in 
Schedule  A.**  (Drogheda  was  named  in  that  schedule),  '*  at  any  time  after  the 
pasnng  of  this  Act,  to  sell,  mortgige,  or  alienate  the  lands,  tenements,  and 
hereditaments  of  the  said  body  corporate,  or  any  part  thereof,  except  in  pur- 
foance  of  some  corenant,  contract,  or  agreement  bond  fidt  made  or  entered  into, 
OD  or  before  the  20th  day  of  August,  1S36,  by  or  on  behalf  of  the  body  corporate 
of  any  boroogfa,  or  of  some  resolution  duly  entered  in  the  corporation  books  of 
such  body  corporate,  on  or  before  the  said  20th  day  of  August,  or  to  demise  or 
lease,  except  in  pursuance  of  some  coyenant,  contract^  or  agreement  hana  fide 
made  or  entered  into,  on  or  before  the  said  20tfa  day  of  August,  by  or  on  behalf 
of  such  body  corporate ;  or  in  pursuance  of  some  resolution  duly  entered  in  the 
corporation  books  of  such  body  corporate,  on  or  before  the  said  20th  day  of 
August,  except  in  the  cases  hereinafter  mentioned,  any  lands,  tenements,  or 
hereditaments  of  any  such  body  corporate,  or  any  part  thereof  or  to  enter  into 
any  new  contract  or  agreement,  except  in  the  cases  hereinafter  mentioned  for 
demising  or  leasing  the  said  lands,  tenements,  and  hereditaments,  or  any  part 
thereof,  for  any  term  exceeding  SI  years  from  the  time  when  such  lease  shall  be 
made,  or  if  made  in  pursuance  of  a  previous  agreement,  then  from  the  time  when 
such  agreement  shall  have  been  entered  into  " ;  and  there  was  to  be  taken  a 
reaionable  rent  without  any  fine :  *<  Provided  that  in  all  cases  in  which  any  body 
corporate  shall,  on  the  20th  day  of  August,  1836,  have  been  bound  or  engaged 
by  any  covenant  or  agreement,  expressed  or  implied,  or  have  been  enjoined  by 
any  deed,  will,  or  other  document,  or  have  been  sanctioned  or  warranted  by 
ancient  usage,  or  by  custom  or  practice,  to  make  any  renewal  of  any  lease  for 
years,  &c.  &c.,  upon  the  payment  of  an  arbitrary  fine,  it  shall  be  lawful  to  renew 
such  lease  for  such  term  and  at  such  rent,  and  upon  the  payment  of  such  fine  or 
premium,  either  certain  or  arbitrary,  and  with  or  without  any  covenant,  fi>r  the 
future  renewal  thereof,  as  such  body  corporate  could  or  might  have  done  in  case 
this  Act  had  not  been  passed.**  This  Act  came  into  operation,  so  far  as  Drog- 
heda was  concerned,  on  the  25th  October,  1842. 

^  The  3  &  4  Vict  c.  109,  §  12,  repeated,  with  the  necessary  changes,  the  material 
words  of  the  6  &  7  Will.  4,  c.  100,  down  to  ^'  the  said  16th  of  February,"  as  above 
quoted,  and  then  proceeded  thus :  **  Shall  (except  as  hereinafter  provided)  be 
made  or  executed,  by  or  on  behalf  of  such  body  corporate,  on  or  before  the  day 
of  the  first  election  of  councillors  under  the  **  (Irish  Municipal  Corporation  Act, 
8  &  4  Vict  c.  108),  *^in  any  borough  named  in  the  Schedule  A.  of  that  Act** 
(Drogheda  was  there  so  named).  By  the  18th  section,  the  Act  was  to  come  into 
operation  as  to  Drogheda  and  the  other  boroughs  in  Schedule  A.  ^  on  the  day 
after  the  election  of  a  town  council  under  the  provisions  "  of  c.  108.  (That  day 
was  the  26th  October,  1842.) 
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direction  was  excepted  to  by  the  plaintiff,  and  the  exceptions  were 
argued  in  the  Court  of  Exchequer,  where  judgment  was  given  for 
the  defendant.  A  writ  of  error  was  then  brought  in  the  Court  of 
Exchequer  Chamber  in  Ireland,  when  the  judgment  was  affirmed. 
The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice 
Wightman,  Mr.  Baron  Piatt,  Mr.  Justice  Williams,  Mr.  Baron 
Martin,  and  Mr.  Justice  Crowder  attended. 

Mr.  Napier  (of  the  Irish  bar)  and  Mr.  Bramwell  for  the  plain- 
tiffs in  error.  —  The  question  in  this  case  is,  whether  tfie  lease  of 
15th  February,  1842,  is  valid,  as  made  ^^  in  pursuance  of  a  resolu- 
tion duly  entered  on  the  corporation  books,"  before  the  month  of 
February,  1836;  that  depends  on  the  construction  of  the  Statutes 
6  &  7  Wm.  4,  c.  100,  and  3  &  4  Vict.  c.  108  &  c.  109.  The 
object  of  the  first  of  these  statutes  was  to  restrain  corpora- 
tions in  the  alienation  of  *  corporation  property.  The  *466 
others  adopted  the  same  principle  and  expressed  it  nearly 
in  the  same  words.  In  the  case  oi  Parr  v.  The  Attorney- General,^ 
the  question  of  the  construction  to  be  given  to  statutes  of  this 
kind  was  fully  considered  in  this  House ;  all  the  Lords  agreed  iu 
that  case,  that  as  to  corporation  property  "  The  Municipal  Cor- 
poration Act  creates  a  trust  for  corporation  purposes,"  and  that, 
except  in  performance  of  such  trust,  the  corporation  cannot  dis- 
pose of  the  corporate  property.  The  Statute  6  &  7  Wm.  4,  c. 
100,  required  that  no  lease  should  be  granted  of  corporation  lands, 
^^  unless  in  pursuance  of  a  covenant,  contract,  or  agreement  bond 
fide  made  before  the  16th  day  of  February,  1836,  or  of  some  reso- 
lution duly  entered  on  the  corporate  books,"  before  that  day. 
The  resolution  meant  by  the  statute  must  be  something  which  is 
binding  in  the  particular  case,  which  is  equivalent  to  a  contract, 
and  cannot  be  rescinded,  Marshall  v.  The  Corporation  of  Queen- 
horovgh;^  not  any  thing  which  merely  declares  a  general  intention 
that  is  to  be  afterwards  applied  to  a  specific  object,  nor  one  which 
those  who  made  it  were  at  any  particular  time  at  liberty  to  abro- 
gate. A  different  construction  will  enable  any  corporations  to 
defeat  the  purposes  of  the  Legislature,  and  to  grant,  as  in  this 

»  8  Clark  &  F.  409.  «  1  Sim.  &  8.  620. 
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case,  leases  of  corporation  lands  at  a  rent,  and  upon  fines,  yerj 
far  below  their  real  value,  and  so  to  render  the  public  trust  in- 
efiectual.  It  is  of  public  importance  that  such  improvident  or 
corrupt  grants  should  be  prevented  ;  there  is  no  discretion  vested 
in  the  corporation ;  for  where  parties  have  a  discretion,  they  have 
the  power  to  exercise  it  indiscreetly.  The  case  of  Taylor  v.  The 
Dvlwich  Hospital^    shows  that  the  order  of  a  corporation  to 

make  a  new  lease  (and  the  resolution  in  this  case  is  no 
*  467    *  more)  cannot  be  treated  as  equivalent  as  an  agreement  to 

make  it.  Carter  v.  The  Dean  and  Chapter  of  Ely^  goes 
still  further  ;  for  that  case  establishes  that  an  entry  of  the  terms 
of  an  agfeement  in  the  books  of  a  corporation  will  not  bind  the 
corporation,  though  signed  by  the  majority  of  the  body.  To  be 
enforceable  it  must  be  binding  upon  both  parties,  Wilmot  v.  The 
Corporation  of  Coventry^  Vaughton  v.  BrineA  A  statute  like  this 
was  construed  strictly  in  Udge  v.  Parker ^^  even  against  the  as- 
signees of  a  bankrupt,  and  they  having  seized  goods  of  the  bank- 
rupt on  the  premises  of  a  third  person,  were  held  not  to  be  within 
the  protection  of  the  6  Geo.  4,  c.  16,  as  having  acted  ^^  in  pursu- 
ance of  the  statute." 

The  proper  construction  of  the.  6  <fe  7  Wm.  4,  c.  100,  leaves  no 
doubt  as  to  the  application  of  these  principles ;  that  statute  not 
merely  prohibits  improper  alienation,  but  any  alienation  at  all 
from  the  preceding  16th  February  till  September,  1837.  The  only 
qualification  on  that  is  where  the  alienation  is  in  consequence  of  a 
previous  '^  covenant,  contract,  or  agreement"  ;  the  resolution  here 
does  not  fall  within  any  one  of  these  descriptions.  On  the  other 
side,  it  is  contended  that  this  provision  must  be  considered  under 
the  8  &  4  Vict.  c.  108,  §  140,  with  reference  to  any  custom  in  a 
corporation  or^linarily  to  make  renewals.  But  the  general  inten* 
tion  of  the  Legislature  does  not  admit  of  such  a  construction  ;  for 
that  intention  is  to  restrain  corporations  from  parting  with  or 
encumbering  their  property,  except  in  respect  of  something  which 
is  obligatory  on  them  in  point  of  law  ;  that  was  not  the  case  here. 

»  1  P.  Wnw.  655. 

«  7  Sim.  211. 

'  1  YouDge  &  C.  Exch.  51 S. 

*  1  Scott,  N.  R.  258.  Bat  see  Hughes  v.  fiudd,  S  Dowl.  P.  C.  478,  and  Knight 
t;.  Barber,  16  M.  &  W.  66. 

*  8  B.  &  C.  697. 
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The  petition  for  renewal  was  referred  to  valuers,  who  made 
a  report,  which  *  report  was  confirmed,  and  on  it,  and  not  *  468 
on  the  previous  resolution,  the  renewal  lease  was  granted. 
Suppose  the  report  of  the  valuers  had  recommended  a  lease  for 
eight  years  only,  and  such  lease  had  been  granted,  that  would 
have  been  a  new  lease,  and  not  within  the  resolution ;  it  is  not 
the  less  so  because  the  whole  report  was  agreed  to. 

[Lord  St.  Leonards.  —  What  is  the  meaning  of  the  words 
*^  and  that  the  petitioner  so  applying  shall  be  then  entitled  to  a 
renewal  of  the  lease  "  ?] 

Those  words  seem  rather  to  refer  to  an  existing  practice  respect- 
ing renewals,  than  to  constitute  a  binding  resolution  to  grant 
them.  They  were  meant  merely  as  a  recognition  of  old  rights. 
No  by-law  or  usage  can  be  intended  by  the  words  in  the  statute ; 
if  that  had  been  intended  it  would  have  been  expressed.  In  the 
case  of  The  Attorney- GenercU  v.  The  Corporation  of  Dublin^  a 
question  of  this  sort  came  before  Lord  St.  Leonards,  who  thus 
expressed  his  opinion  on  the  meaning  of  the  statute :  '^  The  inten- 
tion of  the  Legislature  in  passing  the  Statute  of  the  6  &7  Wm.  4,  c. 
100,  cannot  be  doubted  ;  it  was  to  prevent  corporations  from  deal- 
ing with  their  property  pending  the  period  a  reform  in  the  corpora- 
tion was  under  the  consideration  of  Parliament,  in  a  way  in  which 
they  would  not  have  dealt  with  it  if  they  had  not  been  aware,  or 
at  least  suspected,  that  their  privileges  and  their  property  were 
about  to  pass  into  other  hands."  The  plaintiffs  in  error  submit 
that  this  is  the  true  exposition  of  the  statute.  But  further,  this 
lease  was  not  only  not  made  ^^  in  pursuance  of  a  covenant,  con- 
tract, or  agreement,"  or  of  '^  a  resolution  duly  entered  on  the 
corporate  books  before  the  16th  of  February,"  but  was  made  in 
contravention  of  the  resolution  that  was  to  be  found  there ;  so 
that  if  that  resolution  is  to  be  taken  as  having  a  binding 
effect,  then  the  lease  is  bad.  By  that  *  resolution,  the  *  469 
report  made  ''  at  one  assembly  "  is  to  be  taken  into  consid- 
eration "  no  sooner  than  the  following  quarterly  assembly."  Here 
the  report  was  presented,  and  the  grant  of  the  lease  made  on  the 
same  day.  This  lease  is  therefore  bad,  even  supposing  the  resolu- 
tion to  have  the  effect  of  authorising  the  making  of  a  lease  of  this 
kind,  and  the  plaintiffs  in  error  are  consequently  entitled  to  judg- 
ment. 

*  1  Drury  &  War.  554. 

[857] 


*469  GASES  IN  THE  HOUSE  OF  LORDS. 

Mr,  Isatic  Butt  (of  the  Irish  bar)  and  Mr,  Hugh  ESU  for  the 
defendant  in  error.  —  In  deciding  this  case,  which  entirely  de- 
pends on  the  construction  of  the  statutes,  it  must  be  borne  in 
mind  that  before  the  6  <fe  7  Wm.  4,  c.  100,  there  were  no  definite 
trusts  attached,  as  at  present,  to  corporate  property  in  Ireland. 
There  was  therefore  an  absolute  right  of  alienation  of  such  property. 
It  was  in  the  same  state  in  Ireland  as  it  had  been  in  this  country 
before  the  passing  of  the  Municipal  Corporation  Act.  This  is  a 
disabling  statute,  and  must  so  be  construed.  The  resolution  of 
20th  February,  1801,  is  that  under  the  authority  of  which  this 
lease  is  made,  and  that  resolution  has  been  properly  carried  into 
effect.  The  existence  of  that  resolution  prevents  any  one  of  the 
statutes  from  applying  to  this  case.  That  resolution  was  duly 
entered  on  the  corporation  books,  and  had  a  binding  effect  on  the 
corporation.  Though,  under  the  3  &  4  Vict.  c.  108,  §  140,  Irish 
corporations  were  deprived  of  the  power  of  making  leases  for  more 
than  thirty-one  years,  yet  that  deprivation  was  subject  to  the  ex- 
ception of  making  them  in  the  same  manner  as  they  had  been 
made  in  former  times.  The  question,  whether  the  lease  was  in 
pursuance  of  the  agreement,  or  of  the  old  usage,  was  the  first  ques- 
tion which  the  corporation  had  to  decide.     The  Non-alienation  Act 

of  1886  did  not  exclude  the  operation  of  any  by-law 
*  470    *  or  usage  of  the  corporation,  and  the  resolution  of  1801 

operates  here  as  a  by-law,  and  makes  the  renewed  lease 
valid.  After  the  passing  of  the  6  &  7  Wm.  4,  c.  100,  the  case  of 
The  Attorney- General  v.  The  Corporation  of  Dublin  came  before 
Lord  St.  Leonards  in  the  Court  of  Chancery  in  Ireland,  and  his 
Lordship  expressed  the  opinion  already  referred  to;^  but  that 
very  opinion  shows  that  tlie  statute  did  not  affect  cases  where, 
before  it  was  passed,  the  corporation  had  made  a  by-law,  or  had 
been  accustomed  to  act  on  a  certain  usage  in  granting  these  re- 
newal leases.  What  had  taken  place  in  this  country  is  to  be 
treated  as  manifesting  the  intention  of  tlie  Legislature  in  framing 
the  Irish  statute.  Pending  the  passing  of  the  English  Act,  very 
extensive  litigation  was  going  on  with  a  view  to  upset  the  aliena- 
tion of  certain  property  at  Liverpool.  The  case  of  The  Attorney' 
General  v.  2%6  Mayor  of  Liverpool^  showed  that  tlie  power  to 
interfere,  as  in  case  of  breach  of  trust,  arose  with  that  statute. 

>  See  ante,  p.  468.  *  1  Mylne  &  C.  171. 
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In  The  Attorney' General  v.  Aipinall^  the  power  was  first  directly 
applied  ;  and  in  The  Attorney- General  v.  Wihon^  the  old  power  of 
the  Court  of  Equity  to  relieve  against  alienations  which  were  col- 
lusive was  asserted.  In  the  enacting  part  of  the  statute,  the  word 
^^  lease  "  is  not  used  ;  "  conveyance,  alienation,  settlement,  charge, 
or  encumbrance,"  are  the  words  employed ;  none  such  is  to  be 
made,  unless  in  pursuance  of  some  covenant ;  but  there  the  word 
^^  covenant"  must  mean  covenant  under  seal,  and  it  is  plain,  from 
the  words  employed,  that  the  Legislature  had  not  a  lease  in  con- 
templation, while  even  alienations,  which  were  to  be  made  in  pur- 
suance of  a  prior  resolution  regularly  entered  on  the  corporate 
books,  were  allowed  to  be  valid. 

*  Here  it  is  clear,  that  the  sacrifice  of  five  years  of  the  *  471 
lease,  for  the  purchase  of  which  a  large  sum  of  money  had 
been  given,  entitled  the  defendant  to  a  renewal ;  that  renewal 
being,  as  it  was,  sanctioned  by  the  ancient  custom  and  usage  of 
the  corporation.  There  is  no  necessity  whatever  for  the  resolution 
to  be  something  which  amounts  to  a  binding  contract ;  the  resolu- 
tion constitutes  a  by-law,  and  if  valid  in  itself  will  warrant  what 
is  done  under  it.  This  Municipal  Corporation  Act  was  for  this 
purpose  a  disabling  Act ;  it  came  into  operation  in  Drogheda  after 
the  first  election  of  town  councillors,  and  therefore  not  until  the 
month  of  October,  1842,  which  was  long  after  this  renewal  had 
been  actually  granted.  That  Act  therefore  did  not  afiect  the 
renewal,  which  was  made  in  due  accordance  with  the  provisions  of 
the  6  &  7  Wm.  4,  c.  100,  being  made  in  pursuance  of  a  resolution 
duly  entered  in  the  books  of  the  corporation  before  the  16th  of 
February,  1836. 

Mr.  Napier  replied. 

The  Lord  Chancellor  proposed  that  the  following  question 
should  be  put  to  the  Judges :  — 

Whether  on  the  record  (as  set  out  in  the  printed  appendix), 
the  plaintiffs  were  entitled  to  judgment  for  an  award  of  venire  de 
novo? 

July  9. 

Mr.  Baron  Parke  this  day  delivered  the  unanimous  opinion  of 
the  Judges. 

*  2  Mylne  &  C.  618.  *  9  Sim.  SO. 
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To  the  question  proposed  by  your  Lordships,  we  answer,  that  in 
our  opinion,  on  the  record  (as  set  out  in  the  printed  appendix), 
the  plaintiflb  were  entitled  to  judgment  for  an  award  of  a  vemre  de 
novo. 

The  question  altogether  depends  upon  the  validity  of  the  lease 
of  the  date  of  the  15th  February,  1842,  made  by  the 
*  472    *  lessors,  the  plaintifis,  here,  who  constitute  the  corporation 
of  Drogheda,  to  the  defendant. 

[His  Lordship  stated  the  facts  of  the  case,  and  the  provisions  of 
the  statutes,  and  read  the  12th  sect,  of  the  3  A  4  Yict.  c.  109.] 

There  being  no  covenant,  contract,  or  agreement  in  this  case, 
the  simple  question  is,  whether  there  was  any  resolution,  within 
the  true  meaning  of  this  section,  duly  entered  in  the  corporate 
books,  before  the  16th  day  of  February,  1886  ? 

The  only  resolution  on  which  any  reliance  could  be  placed  was 
that  of  the  20th  April,  1801,  which  appeared  in  the  books ;  it  was 
to  this  efiFect :  — 

[His  Lordship  read  it,  see  ante,  p.  462.] 

There  were  two  other  resolutions  of  January,  1828,  and  October, 
1841 ;  then  an  entry  of  the  report  of  the  auditors  and  viewers 
of  the  7th  January,  1842,  and  the  resolution  of  the  same  date 
granting  the  lease  in  question. 

The  Lord  Chief  Justice  directed  the  jury,  that  having  regard  to 
the  several  resolutions,  the  defendant's  memorial,  and  the  pro- 
ceedings thereon  given  in  evidence,  the  lease  of  1842  was  made  in 
pursuance  of  a  resolution  or  resolutions  duly  entered  in  the  books  of 
the  corporation  of  Drogheda  before  the  16th  of  February,  1886,  and 
that  the  lease  was  therefore  valid  in  law,  and  the  defendant  entitled 
to  a  verdict.  The  counsel  for  the  plaintiffs  excepted  to  this  direc- 
tion, and  the  jury  found  a  verdict  for  the  defendant.  The  question 
your  Lordships  propose  is,  as  to  the  validity  of  this  exception. 
Our  opinion  is  that  it  is  well  founded,  and  that  a  ventre  de  novo 
ought  to  be  awarded.  We  all  think  that  in  this  case  there  was  no 
such  resolution  given  in  evidence,  as  to  satisfy  the  words  of  the 
statute. 

The  restrictive  enactments  of  the  Statutes  6  &7  Wm.  4,  and 

8  A  4  Vict.  c.  108  &  c.  109,  were  clearly  for  the  purpose 

^  478    *  of  disabling  corporations  from  dealing  with  their  property 

in  a  different  manner  from  that  which  they  would  have 

done,  if  they  had  not  been  aware  that  it  would  probably  pass  into 
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other  hands,  as  stated  by  the  Lord  Ghaucellor  Sugdeu,  iu  the  case 
of  Attorney- General  y.  The  Corporation  of  Dublin.^  But  the  Legisla- 
ture thought  that  there  might  safely  be  excepted  from  the  general 
prohibition  grants  in  pursuance  of  a  covenant  or  agreement  bond 
fde  made  before  a  prior  day,  when  corporations  would  probably 
have  entertained  no  expectation  of  being  deprived  of  their  property, 
and  made,  not  merely  when  they  were  under  a  binding  contract  to 
conyey,  but  even  where  they  had  bound  themselves,  definitively,  by 
a  resolution  entered  in  their  corporate  books,  to  make  a  grant  or 
lease ;  such  a  resolution  as  was  final  and  complete,  and  required 
no  further  consideration  or  deliberation  on  tlieir  part,  and  which 
would  constitute  an  agreement  enforceable  in  equity  if  commu- 
nicated to  aud  acted  upon  by  another,  and  expense  incurred, 
according  to  the  principle  laid  down  by  Sir  John  Leach,  iu  Mar- 
$hall  V.  Tlie  Corporation  of  Queenborough^  or  even  a  resolution, 
though  not  enforceable  in  equity,  such  as  was  come  to  by  the  cor- 
poration of  Coventry,  and  entered  in  the  corporation  books  in  the 
case  of  WUmot  v.  TJie  Corporation  of  Coventry.^  But  we  think 
Aat  at  all  events  it  must  be  a  resolution  showing  a  clear  and 
definite  intention  to  grant  a  lease  on  certain  definite  terms. 

If  the  resolution  is  of  that  character,  we  do  not  go  so  far  as  to 
say  that  it  must  be  one  for  granting  a  lease  to  one  particular  indi- 
vidual ;  it  may  be  to  grant  leases  to  several  difiereut  persons  by 
one  resolution,  or  to  a  defined  class,  as  to  all  freemen  of  a 
certain  standing;  but  it  must  *be  a  resolution  final  in  *474 
itself,  and  which  requires  no  further  consideration  before 
the  corporation  shall  determine  to  adopt  it  or  not.  If  such  a  reso- 
lution could  be  open  to  further  consideration  after  the  16th  Febru- 
ary, 1836,  a  subsequently  completed  resolution  might  be  open  to 
the  suspicion  of  being  unduly  and  improperly  made. 

Now  the  resolution  of  April,  1801,  is  by  no  means  a  complete 
resolution.  It  is  made  in  favour  of  freemen,  but  with  respect  to 
all  it  is  not  final,  but  deliberative.  It  leaves  it  open  for  the  cor- 
poration in  each  case,  when  the  grant  of  a  lease  was  asked  for,  to 
consider  the  valuation  made  by  the  valuers,  and  the  character  of 
the  proposed  lessee,  and  to  reject  the  petition  if  they  did  not 
approve  of  either.  Whether  that  part  of  the  resolution  of  1801, 
that  reports  received  at  one  assembly  could  not  be  taken  into  con- 

*  1  Drarjr  &  War.  654.  •  1  Younge  &  C.  Exch.  518. 

'  1  Sim.  &  S.  520. 
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sideration  at  that  assembly,  still  continued  in  force,  or  was  tacitly 
repealed,  we  need  not  inquire,  because  whether  it  was  or  not,  we 
think  the  resolution  of  1801  was  not  such  as  the  statute  requires, 
and  the  resolution  of  7th  January,  1842,  and  the  lease  of  tlie  15th 
February,  1842,  not  being  founded  on  a  sufficient  resolution  duly 
entered  in  the  cor])oration  books  before  February,  1836,  are  Toid. 

It  also  appears  to  us  that  so  long  as  the  resolution  continued 
unrepealed,  not  to  renew  until  within  five  years  of  the  expiration 
of  the  existing  lease,  no  resolution  to  renew  this  lease  could  hare 
been  made  before  February,  1836,  because  the  last  five  years  of 
the  former  lease  of  1785  did  not  begin  till  Michaelmas,  1840. 

It  may  be  proper  to  observe,  that  section  13  of  the  Statute  3  & 
4  Yict.  c.  109,  which  enacts  that  that  Act  shall  come  into  opera- 
tion in  (amongst  other  boroughs)  Drogheda  on  the  day  after  the 
election  of  a  town  council,  under  the  provisions  of  that 
*  475  Act,  never  could  have  intended  to  delay  *  the  operation  of 
section  12  till  that  period  ;  it  must  refer  to  the  other  parts 
of  the  Act.  We  consider  section  12  to  have  been  in  force  before 
that  period,  and  the  question  on  that  section  is  that  which  we  have 
stated. 

We  are  of  opinion  that  there  was  no  resolution  such  as  the 
statute  requires  existing  in  this  case,  that  the  direction  of  the 
Lord  Chief  Justice  was  wrong,  and  that  there  ought  to  be  an 
award  of  a  venire  de  novo. 

Our  opinion,  if  your  Lordships  should  act  upon  it,  by  giving 
judgment  for  the  plaintiffs  in  error,  will  not  preclude  the  repre- 
sentatives of  the  original  defendant  from  hereafter  applying  to 
and  obtaining  from  the  new  corporation  another  lease  under  the  3 
&  4  Vict.  c.  108,  §  140,  if  the  lessee  was  in  the  position  of  a 
person  as  to  whom  the  corporation  was  sanctioned  or  warranted, 
by  ancient  usage,  or  by  custom  or  practice,  to  make  a  renewal  of 
his  lease,  within  the  meaning  of  that  clause. 

July  24. 

The  Lord  Chancellor.  —  My  Lords,  in  this  case,  I  have  merely 
to  call  your  Lordships'  attention  to  the  opinion  which  has  been 
delivered  by  the  learned  Judges  through  Mr.  Baron  Parke,  and 
which  I  confess  seems  to  me  to  exhaust  the  subject.  [His  Lord- 
ship stated  very  fully  the  circumstances  of  the  case.]  The  defence 
arising  on  the  grant  of  the  new  lease  would  undoubtedly  be  a  good 
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defence  to  the  action  of  ejectment,  if  the  corporation  had  power 
to  make  that  new  lease. 

Whetlier  the  mayor  and  burgesses  had  such  a  power,  depends 
upon  the  particular  provisions  of  the  Irish  Municipal  Corporation 
Act,  the  3  &  4  Yict.  c.  108.  The  two  sections  of  that  statute  are 
sections  139  and  140.  By  those  sections,  corporations  in  Ireland 
were  restrained  from  selling,  or,  except  under  certain  restrictions, 
leasing  their  property.  The  corporate  property  is  in  truth 
made  trust  *  property  applicable  to  public  purposes.  That  *  476 
is  just  the  same  in  Ireland  as  it  is  in  England.  That  Act 
came  into  operation,  as  far  as  Drogheda  is  concerned,  on  the  25th 
October,  1842 ;  that  is,  not  until  after  the  new  lease  had  been 
granted  to  Holmes  in  February,  1842. 

Therefore  it  would  seem,  looking  to  that  Act  alone,  that  there 
could  be  nothing  in  that  Act  which  would  prevent  the  corporation 
from  granting  in  February,  1842,  the  lease  which  might  have  been 
granted  if  that  Act  had  not  been  passed.  But  by  another  Act 
passed  in  the  same  session,  indeed  the  very  next  chapter,  the  8  & 
4  Vict.  c.  109,  continuing  certain  enactments  which  had  been 
made  from  time  to  time  since  the  year  1836,  it  was  provided  that 
it  should  not  be  lawful  for  corporations  to  make  new  leases  that 
tliey  were  not  bound  -to  make  by  virtue  of  some  contract  pre- 
viously entered  into,  or  in  pursuance  of  some  resolution  duly 
entered  in  their  corporate  books.  That  enactment  was  in  truth 
only  a  continuation  of  a  prior  enactment  which  had  been  made  in 
1836,  and  which  had  been  continued  from  time  to  time,  so  that 
from  the  time  that  the  altered  state  of  municipal  corporations  was 
contemplated,  up  to  the  time  when  those  bodies  in  their  altered 
state  were  reformed,  and  came  into  their  present  state  of  exist- 
ence, tlie  Irish  corporations  were  restrained  from  disposing  of  their 
property. 

The  12th  section  of  that  statute  (c.  109)  is  one  to  which  I  must 
direct  your  Lordships'  attention.  [His  Lordship  read  it,  see  ante 
p.  465,  n.]  Now,  it  was  not  contended  that  there  was  here  any 
contract  or  covenant  which  would  enable  the  corporation,  in  oppo- 
sition to  that  general  enactment,  to  make  the  lease  in  question. 
But  it  was  said  that  there  was  a  resolution  duly  entered  in  the 
corporate  books,  under  which  it  was  competent  to  the  corporation 
to  make  the  lease,  which  in  fact  was  made.  Tlie  resolu- 
tion mainly  *  relied  upon  was  that  which  was  passed  on    *  477 
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the  20th  of  April,  1801.      [His  Lordship  read  it ;  see  ante,  p. 
462.] 

The  effect  of  that  resolutioo  was,  that  when  an  application  was 
made  for  a  renewed  lease,  it  should  be  referred  to  certain  auditors 
and  viewers  to  examine  into  the  matter.  They  were  to  make  their 
report,  and  certain  times  were  to  be  fixed,  upon  which,  according 
to  the  resolution,  renewed  leases  might  be  granted,  the  major  and 
aldermen  not,  however,  binding  themselves  to  make  the  grant,  as 
is  obvious  from  this  circumstance,  that  the  auditors  were  to  make 
a  report,  and  that  report  was  to  be  taken  into  consideration  by  the 
corporation  at  the  following  quarterly  meeting. 

A  subsequent  entry  was  also  relied  upon  at  tlie  trial,  a  resolu- 
tion of  the  18th  of  January,  1828,  but  it  is  not  very  material.  It  is 
merely  a  resolution,  that  no  lease  should  ever  be  renewed  of  which 
there  was  more  than  five  years  to  run.  In  point  of  fact,  the  holder 
of  this  sixty-one  years'  lease,  when  there  was  less  than  five  years 
to  run,  made  a  surrender  of  the  lease,  and  a  new  lease  was 
granted  to  him.  As  far,  therefore,  as  that  resolution  is  concerned, 
he  duly  complied  with  it. 

But  the  question  is,  whether  or  not  this  resolution  of  the  20th 
of  April,  1801,  was  a  resolution  within  the  meaning  of  that  clause, 
which  enabled  a  corporation  to  grant  a  valid  lease,  notwithstanding 
the  prohibition  that  had  been  in  force  from  1836  downwards. 

When  this  question  was  argued,  upon  which  in  truth  the  case 
entirely  depends,  we  had  the  assistance  of  the  learned  Judges. 
The  case  was  fully  considered  by  them,  and  tliey  gave  an  opinion 
in  which  I  believe  all  your  Lordships  concurred.  The  noble  and 
learned  Lord,  Lord  St.  Leonards,  not  now  in  his  place,  has  author- 
ised me  to  say  that  he  takes  the  same  view  as  that  which  was  taken 
by  the  learned  Judges,  that  that  is  not  a  resolution  within 
*  478  the  meaning  of  *  that  section  of  the  Act,  and  for  this  rea- 
son, when  it  is  said  that  the  corporations  might  grant  a  new 
lease,  if  it  was  in  pursuance  of  a  contract,  or  covenant,  or  resolu- 
tion duly  entered  in  the  corporation  books,  the  meaning  must  have 
been  a  contract,  or  a  covenant,  or  a  resolution,  so  far  efusdem 
generis^  that  it  was  upon  certain  defined  terms,  both  as  to  rent  and 
holding,  and  not  a  mere  resolution,  not  binding  themselves  to  more 
than  that  they  would  receive  some  report  upon  the  subject,  and 
consider  afterwards  the  propriety  or  impropriety  of  acting  upon 
such  report.    That  was  the  view  that  was  taken  by  the  learned 
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Judges,  and  inasmuch  as  we  have  the  benefit  of  their  opinions, 
stated  with  very  great  clearness,  which  opinions  have  been  printed, 
I  think  I  am  best  discharging  my  duty  by  simply  saying,  that  I 
entirely  concur  in  and  adopt  the  reasoning  of  the  learned  Judges, 
the  result  of  which  is,  that  the  exceptions  to  the  learned  Lord 
Chief  Justice's  decisions  were  properly  taken,  and  that  conse- 
quently the  plaintiff  in  error  is  entitled  to  judgment,  and  that 
there  ought  to  be  a  writ  of  venire  de  novo. 

Lord  Brougham.  —  My  Lords,  I  have  no  doubt  whatever  that 
we  ought  to  adopt  the  opinion  of  my  noble  and  learned  friend  as 
to  the  course  to  be  taken  in  this  case.  We,  none  of  us,  after  the 
Grst  stage  of  the  argument,  had  any  doubt  upon  this  subject. 
Some  little  hesitation  was  felt  at  first,  considering  the  authority 
upon  which  the  case  came  recommended  to  us  from  Ireland.  But 
in  the  course  of  the  argument,  even  before  we  had  the  benefit  of 
the  opinion  of  the  learned  Judges,  I  believe  all  three  of  us,  my 
noble  and  learned  friend  on  the  Woolsack,  my  noble  and  learned 
friend  now  absent,  and  myself,  had  come  to  an  opinion  coinciding 
exactly  with  that  wliich  the  learned  Judges  have  given; 
*  I  have  therefore  no  hesitation  whatever  in  seconding  my  •  479 
noble  and  learned  friend's  proposition,  that  there  should  bo 
a  venire  de  novo  in  this  case. 

Judgment  for  plaintiff  in  error  awarding  a  venire  de  novo. 

July  26. 

Lord  St.  Leonards.  —  Before  we  proceed  to  dispose  of  the  case 
in  the  paper  for  this  day,  I  wish  to  make  a  single  observation  upon 
a  judgment  that  was  given  by  my  noble  and  learned  friend  on  the 
Woolsack,  with  my  concurrence,  during  my  absence  on  Tuesday 
last,  in  the  case  of  The  Mayor  and  Burgesses  of  Drogheda  v.  Holmes. 
I  wish  to  make  an  observation  in  order  to  guard  myself  against 
being  supposed  to  be  of  opinion  that  under  the  Act  of  Parliament 
it  was  necessary  that  the  resolution  referred  to  should  form  a  bind- 
ing contract  which  could  be  enforced  by  a  Court  of  equity.  I  did 
not  concur  with  that  argument  of  the  counsel  for  the  plaintiffs  in 
error,  although  I  concurred  with  my  noble  and  learned  friend  in 
the  opinion  that  there  ought  to  be  a  venire  de  novo.  One  ground 
that  I  principally  relied  upon  was,  one  on  which  the  learned  Judges 
did  not  give  any  opinion.    They  say,  '^  Whether  that  part  of  the 
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resolution  of  1801,  that  reports  received  at  one  assembly  could 
not  be  taken  into  consideration  at  that  assembly,  still  continued  in 
force,  or  was  tacitly  repealed,  we  need  not  inquire,  because, 
whether  it  was  or  not,  the  resolution  of  1801  was  not  such  as  the 
statute  requires,  and  the  resolution  of  7th  January,  1842,  and  the 
lease  of  the  15th  of  February,  1842,  not  being  founded  on  a  suffi- 
cient resolution  duly  entered  in  the  corporation  books  before 
February,  1836,  are  void." 

Now,  my  Lords,  I  have  been  mainly  influenced,  in  coming  to 
the  opinion  at  which  I  have  arrived  in  this  case,  by  a  regard 
*  480  to  that  point  upon  which  the  learned  Judges  here  *  did  not 
give  any  opinion.  The  resolution  of  1801  required  that  the 
report  of  the  auditors  should  be  received  at  one  assembly,  and 
taken  into  consideration  not  sooner  than  at  the  following  quarterly 
assembly.  That  was  an  excellent  check  against  any  attempt  of 
any  member  of  the  corporation  to  obtain  improperly  and  unduly  a 
lease  of  corporation  property.  The  report  in  question  was  received 
and  acted  upon  at  the  same  meeting,  directly  contrary  to  this  reso- 
lution, upon  which  alone  the  validity  of  the  lease  depended.  I  do 
not  think  that  the  mere  contravention  of  the  rule  can  be  considered 
as  a  ground  for  supposing  it  to  be  repealed ;  nothing  of  that  sort 
appears  upon  the  face  of  the  corporation  books.  I  am  mainly  in- 
fluenced, therefore,  in  the  opinion  which  I  have  arrived  at  in  this 
case  by  that  circumstance. 

My  Lords,  I  was  anxious  not  to  be  misunderstood  in  tliis  case, 
because  when  all  the  Judges  of  Ireland  were  of  opinion  one  way, 
and  all  the  Judges  of  England,  unfortunately,  were  of  opinion  the 
other  way,  there  must  be  a  very  great  difference  of  opinion,  and  I 
think  it  due  to  the  Judges  of  Ireland,  for  whom  of  course  I  enter- 
tain a  high  respect,  to  explain  the  grounds  upon  which  I  concurred 
in  the  view  taken  by  the  Judges  of  this  country. 

The  Lord  Chancellor.  —  I  will  just  add  upon  the  subject  of 
this  case,  that  certainly,  speaking  for  myself,  and  I  think  I  may 
also  say  for  my  noble  and  learned  friend  now  absent  (Lord 
Brougham),  we  did  not  mean  to  express  any  opinion  that  there 
must  be  an  absolute  binding  resolution,  in  truth  amounting  to  a 
contract.  On  the  contrary,  we  said,  that  there  need  not  be  a  con- 
tract, but  that  the  resolution  should  be  such  as  to  show  definitively 
what    the    terms  were  which  we  thought  did   not   appear  in 
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the  case.  I  am  far  from  saying  that  mj  *  noble  and  learned  *  481 
friend's  view  about  the  necessity  of  postponing  the  con- 
sideration to  an  adjourned  subsequent  meeting,  is  not  perfectly 
correct,  and  the  learned  Judges  cautiously  say  that  they  do  not  in 
the  least  mean  to  express  any  opinion  to  the  contrary.  It  was 
not  necessary  for  them,  nor  for  such  of  your  Lordships  as  were 
present,  to  give  an  opinion  upon  that  subject,  inasmuch  as  the 
learned  Judges  in  giving  their  opinion,  and  your  Lordships  in 
giving  yours  upon  Tuesday  last,  thought  that  there  were  grounds 
for  your  judgment,  independently  of  that,  and  that  therefore  no 
opinion  need  be  given  upon  that  subject. 

Lords'  Journals,  24th  July,  1855. 
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Sir  G.  Labpent  and  G.  Noble,  Plaintiffs  in  error. 
John  Bibby  and  James  J.  Bibby,  Defendants  in  error. 

Bankruptcy.     Deed  of  Arrangement.      Reserve.     12  ^  13   Vict. 

c.  106. 

A  deed  of  arrangement,  though  executed  by  six  seyenths  in  number  and  value  of 
the  creditors  of  an  insolvent  estate,  will  not  be  binding  on  the  rest,  if  executed 
flo  as  to  be  capable  of  being  carried  into  effect  before  the  passing  of  the  Act 
12  &  13  Vict.  c.  106. 

Qiuare.  Whether  such  a  deed  to  be  valid  within  the  statute  must  provide  for 
the  complete  distribution  of  the  insolvent's  estate  and  effects  without  any  res- 
ervation  whatever? 

It  seems  that  it  is  void  if  it  only  provides  for  such  distribution  among  those  cred- 
itors who  are  parties  to  it 

Assumpsit  by  Bibby  and  another,  as  indorsees  against  Larpent 
and  another,  as  acceptors  of  a  bill  of  exchange  for  1500/.,  payable 
at  six  months  after  sight,  drawn  at  Calcutta,  on  the  27th  May, 
1847,  by  Oockerell  &  Go.  on  the  defendants,  accepted  by  them, 
and  indorsed  by  Gockerell  &  Co.  to  the  plaintiffs.  The  defendants 
pleaded  that  they  and  Gockerell  &  Go.  were  partners,  and 
that  the  *  bill  was  accepted  by  them,  and  Gockerell  and    *  482 
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tfc^  jAr*r.*^rr>L'p  </  Cockerell-  Larpsit.  ir  Cx  asbd  bceme  liibie  to 
ciwir  '^isir.kriapK  Uw^.  and  that  od  ib»  17th.  X^vember.  1S4T-  tibe 
^-^f-tr.-Ur;!^  ar*d  Coeker*:3  Jt  Co.  w^cre  inde-'tced  to  the  psrtn  id  the 
dt*^  ti»r;r<!;''r»afUT  mentioaeifL  and  vere  oaahle  to  par  ihieir  sml 
4^%'.^^  arid  \\jsCi  before  iF^  uk:^  e^'^ct  of  d^  Backrnpc  Lav  C«»- 
t^AAxKion  Act  of  lr$4&  [the  11th  O-tcber  in  that  year],  to  viu  on 
tr^  27t!»  Cf^rV/ier.  1^7,  Cockerell,  Laqient,  4  Cx  so5peci«d  jiay- 
iner.t,  af,d  tii^^reupon  a  meetiiif  of  creditofs  vas  hel-i.  and  br  an 
uA^u**ir^  made  by  Cockerell,  Larpent,  Jt  Co.  of  the  first  part, 
Ore^v>ri  axid  others  of  the  second  part,  and  certain  creditors  of  the 
defend^^riU  of  tlie  tFiird  part,  after  reciting,  ^c.  The  plea  Aen  set 
oat  tlie  deed,  by  which,  among  other  things,  it  vas  agreed  as  fid- 
lows  :  tliat  the  aflairs  of  the  partnership  should  be  placed  nnder 
ttie  direction  of  inspectors ;  that  a  difidend  dionld  be  paid  as  soon 
a»  fund^)  ium\d  be  realized  ;  that  5000/.  should  be  employed  in  the 
dUichsLrge  of  small  claims,  in  the  discretion  of  the  partners,  and 
nanctioned  by  the  inspectors;  that  the  partners  had  respectiTely 
agreed  that  *^  their  respective  private  estates,  excepting  only  their 
household  gear  and  furniture,  plate,  books,  linen,  china,  household 
stores,  and  like  articles  of  domestic  use,  and  the  wearing  apparel 
and  paraphernalia  of  themselves,  their  respective  wives  and  chil- 
dren, should  be  available  for  the  purposes  of  the  indenture,  ^  sub- 
ject to  the  payment  of  their  respective  private  debts  "  ;  and  it  was 
witnessed  tliat  each  of  the  parties  of  the  first  part  agreed  to  give 
the  l;est  aKsistance  to  the  inspectors,  and  would  render  accounts, 

and  that  they  would  not,  except  as  allowed  by  the  inspee- 
*  488    tors,  do  (otherwise  than  by  legal  *  compulsion)  any  act 

whereby  any  creditor  might  obtain  any  preference  over  any 
other,  and  that  each  of  the  parties  of  the  first  part  would  collect 
all  his  private  effects  (save  the  articles  thereinbefore  excepted), 
and  would  discharge  all  his  private  debts,  and  apply  the  surplus 
amongst  the  joint  creditors  :  ^^  Provided  that  the  said  parties  of  the 
first  part  should,  in  consideration  of  devoting  themselves  to  the 
winding  up  of  their  partnership  affairs,  and  whilst  so  devoting 
themselves,  be  entitled,  during  the  first  year,  ending  27th  Septem- 
ber, 1848,  to  receive  and  retain  out  of  the  monies  belonging  to 
their  copartnership  estate,  3000Z.,"  to  be  apportioned  among  them 
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by  the  inspectors,  and  after  the  first  year  such  a  sum  of  money  as 
should  be  certified  by  the  inspectors.  And  it  was  provided  that 
the  monies  to  be  so  collected  should  be  divisible  in  the  first  in- 
stance amongst  the  creditors 'Mn  March  next  [1848],  so  far  as 
such  funds  should  have  been  then  realized,  and  should  afterwards 
from  time  to  time  be  divisible  amongst,  and  should  be  paid  to,  the 
creditors  as  often  as  there  should  be  sufficient  in  hand  to  pay  five 
per  cent,  on  their  several  debts,  until  the  creditors  should  have 
received  20«.  in  the  pound,  or  the  said  monies,  or  such  part  thereof 
as  should  be  accepted  by  way  of  final  dividend,  should  be  ex- 
hausted ;  provided  that  if  any  creditor  should  not  have  had  rea- 
sonable time  to  declare  his  assent  to,  or  dissent  from,  the  present 
arrangement,  and  to  execute  these  presents  at  the  time  when  any 
dividend  should  have  been  declared  payable,  then  the  dividend  of 
every  such  creditor  should  be  reserved  until  he  should  have  had 
reasonable  time  "to  assent  and  to  execute ;  '^  and  in  case  he  should 
assent  and  execute  within  such  reasonable  time,  then  he  should 
thereupon  become  entitled  to  such  dividends  so  reserved.  Never- 
theless, no  dividend  should  be  reserved  to  any  creditor  after  he 
had  had  reasonable  time  or  had  so  refused."  And  further, 
*  that  in  case  the  time  should  elapse  during  which  it  was  *  484 
agreed  that  any  dividend  should  be  reserved,  and  the  cred- 
itor on  whose  account  the  same  was  so  reserved  should  not  have 
executed  these  presents  or  assented  to  the  arrangement,  then  every 
such  dividend  should  sink  into  the  common  fund,  and  be  distribu- 
table with  the  other  monies  amongst  the  creditors  who  should 
have  executed  these  presents ;  provided,  that  if  any  creditor  other 
than  one  entitled  to  such  reserved  dividend  should  execute  the 
deed  after  a  dividend  liad  been  paid,  he  should  thereby  become 
entitled  to  an  equal  dividend  with  those  who  had  first  executed, 
and  should  be  paid  out  of  the  first  monies  thereafter  realized,  and 
before  any  further  dividend  was  paid  to  the  others,  but  there  should 
be  no  refunding  of  any  dividend.  And  it  was  agreed,  '^  that  the* 
said  assets  should  bo  payable  and  distributable  to  and  amongst  all 
such  of  the  creditors  as  should  have  executed  those  presents  or 
assented  to  the  arrangement  thereby  made,  in  such  and  the  same 
manner  as  the  same  would  be  payable  and  distributable,  and  the 
same  rights  and  equities  should  prevail  and  govern  amongst  the 
said  creditors  in  respect  of  their  said  debts,  and  between  the  said 
creditors  and  the  parties  thereto  of  the  first  part,  as  if  a  fiat  in 
VOL.  v.  24  [  369  ] 
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bankruptcy  had  been  issued  on  the  18th  of  October,  1847,"  and 
as  if  the  respective  debts  had  been  duly  proved  under  the  fiat  on 
that  day.  It  was  then  provided  that  on  the  execution  of  this  deed 
the  creditors  should  release  the  debtors  from  all  actions  whatso- 
ever, and  in  case  any  creditor  should  fail  to  observe  that  covenant, 
his  debt  should  be  absolutely  forfeited.  Nothing  therein  was  to 
extend  to  prevent  any  creditor  from  enforcing  any  ''  mortgage, 
claim,  charge,  or  lien  "  against  third  parties  on  bill  bonds,  &c. 
The  plea  then  alleged  that  the  indenture  being  so  signed  as 
aforesaid,  the  inspectors  did  appoint  the  80th  of  June, 

*  485   *  1849,  as  the  day  from  which  it  should  operate  as  a  release  ; 

and  they  afterwards  appointed  other  days,  the  last  of  which 
was  the  31st  December,  1850,  and  that  before  that  day,  namely,  oa 
the  11th  October,  1849,  the  statute  (11  &  12  Vict.  c.  106)  came 
into  operation,  and  the  indenture  was  at  that  time  a  deed  of 
arrangement  between  the  defendants  and  their  creditors  witliin  the 
meaning  of  the  provisions  of  the  Act.  And  that  after  the  Act  so 
came  into  operation,  the  deed  ^^  was  signed  and  sealed  by  divers 
(to  wit,  one  hundred  and  eighty)  creditors,  who  together  with 
divers  (to  witf  one  hundred  and  eighty)  creditors  who  in  like 
manner  had  signed  and  sealed  the  indenture  previously,  amounted 
in  the  whole  to  a  large  number  (to  wit,  six  sevenths  in  number 
and  value)  of  the  creditors  of  the  defendants,  Gockerell  &  Co., 
within  the  meaning  of  the  provisions  of  the  said  Act,  whose  debts 
amounted  to  lOL  and  upwards,  after  allowing  the  value  of  mort- 
gaged property,  or  liens,  &g.  ;  and  that  the  plaintiffs  were  at  the 
time  of  making  the  deed,  and  until  the  commencement  of  this  suit, 
creditors  within  the  meaning  of  the  Act,  and  that  after  the  suspen- 
sion of  payment  (to  wit,  on  the  31st  January,  1850),  the  plaintiffs 
had  notice  of  the  said  suspension  of  payment  and  of  the  said  deed 
of  arrangement,  and  that  three  calendar  months  from  the  time  of 
the  notice  had  elapsed  before  the  commencement  of  the  suit. 

The  plaintiffs  demurred  to  this  plea,  and  the  following  were  the 

points  stated  for  argument:    that  the  deed  was  not  a  deed  of 

arrangement  within  the  Bankrupt  Consolidation  Act  of 

*  486    1849 ;  ^  that  it  was  not  shown  with  certainty  *  that  the  deed 

^  12  &  13  Vict  c.  106,  §§  224  to  231  inclusive,  were  referred  to,  but  the  question 
chiefly  turned  on  §  224,  which  is  in  the  following  terms:  *'That  every  deed  or 
memorandum  of  arrangement  now  or  hereafter  entered  into  between  such  trader 
and  his  creditors,  and  signed  by  or  on  behalf  of  six  sevenths  in  number  and  value 
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had  been  signed  by  six  sevenths  in  number  and  value  of  the 
creditors ;  that  it  did  not  appear  that  the  plaintiffs  had  notice 
of  the  deed  so  signed ;  that  the  number  and  value  of  the 
creditors  ought  not  to  have  been  stated  unAer  b,  videlicet ;  that  it 
was  not  stated  that  the  deed  was  so  signed  by  the  creditors  before 
the  plaintiffs  had  notice  of  the  same  ;  that  it  was  uncertain  when 
the  names  were  affixed,  and  whether  they  were  so  affixed  before  or 
after  the  plaintiffs  had  notice  of  the  deed. 

On  this  demurrer,  judgment  was  given  for  the  plaintiffs  on  the 
10th  November,  1852  (see  1  Ell.  &  Bl.  551,  n.  6).  A  writ  of 
error  was  brought,  and  the  judgment  was  affirmed  in  the  Court  of 
Exchequer  Chamber,  on  the  21st  April,  1853.  The  present  writ 
of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice 
Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr.  Baron 
Piatt,  Mr.  Justice  Williams,  Mr.  Justice  Crompton,  and  Mr.  Jus- 
tice Growder,  attended. 

*  Sir  F.  Thesiger  and  Mr.  Bramwell  {Mr.  M.  Smith  and  ♦  487 
Mr.  Willes  were  with  them)  for  the  plaintiffs  in  error.^  — 
The  objections  to  the  validity  of  the  deed  are,  first,  that  the  ro- 
of those  creditors  whose  debts  amount  to  10/.  and  upwards,  touching  such  trader's 
liabilities  and  his  release  therefrom,  and  the  distribution,  inspection,  conduct, 
management,  and  mode  of  winding  up  of  his  estate,  or  all  or  any  of  such  matters, 
or  any  matter  having  reference  thereto,  shall  (subject  to  the  conditions  herein- 
after mentioned)  be  as  effectual  and  obligatory  in  all  respects  apon  all  the  cred- 
itors who  shall  not  have  signed  such  deed  or  memorandum  of  arrangement,  as  if 
they  had  duly  signed  the  same ;  and  such  deed  or  memorandum,  when  so  signed, 
shall  not  be  or  be  liable  to  be  disturbed  or  impeached  by  reason  of  any  prior  or 
sabsequent  act  of  bankruptcy :  provided  always,  that  every  creditor  shall  be  ac- 
counted a  creditor  in  value  in  respect  of  such  amount  only  as  upon  an  account 
fairly  stated,  after  allowing  the  value  of  mortgaged  property  and  other  such  avail- 
able securities  or  liens  from  such  trader,  shall  appear  to  be  the  balance  due  to 
him."  The  228th  section  provides  that  the  creditors  of  every  such  trader  shall 
have  the  same  rights  respectively  as  to  set  off  mutual  credit  loan  and  priority, 
and  that  joint  and  separate  assets  shall  be  distributed  in  like  manner  as  in  bank- 
ruptcy. 

'  By  direction  of  their  Lordships,  the  argument  was  in  the  first  instance  con- 
fined to  the  question,  whether  the  deed  executed  in  this  case  was  a  deed  within 
the  provisions  of  the  statute.  The  points  of  form  raised  by  the  demurrer  had 
only  been  partly  argued  whei^  this  direction  was  given,  and  no  question  upon 
them  was  put  to  the  Judges. 
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quired  number  of  creditors  having  signed  it  before  the  passing  of 
the  Bankrupt  Law  Consolidation  Act,  it  must  be  taken  as  then 
completed,  and  it  might  liave  been  carried  into  effect  before  the 
statute,  and  so  was  not  within  its  provisions ;  and  next,  that  it  is 
invalid  for  not  providing  for  the  distribution  of  all  the  debtor's 
property  among  the  creditors.  The  first  objection  is  not  tenable ; 
with  reference  to  this  particular  case.  Waugh  v.  Middleton  ^  will 
be  cited,  but  does  not  sustain  the  objection.  That  case  decided 
that  the  statute  does  not  operate  upon  such  instruments  as  were 
entered  into  and  completed  before  the  passing  of  the  statute,  but 
it  also  decided  that  the  statute  does  apply  to  such  as  were  entered 
into  before  and  were  inchoate  at  the  time  of  the  passing  of  the 
Act.  It  is  the  latter  part  of  the  decision  which  is  alone  applicable 
to  the  present  case.  The  deed  here  was  inchoate  at  the  time  of 
the  passing  of  the  Act ;  it  must  be  so  considered  till  the  day  when 
the  inspectors  certified,  under  the  226th  section  of  the  statute, 
that  the  deed  bad  been  duly  signed.  Now  the  inspectors  did  not 
certify  that  this  deed  was  to  operate  as  a  release  till  the  31st  De- 
cember, 1850.  Up  to  that  time,  therefore,  the  deed  was  an  in- 
choate deed,  and  that  being  subsequent  to  the  passing  of  the 
statute,  the  provisions  of  the  statute  must  be  considered  to  take 

effect  on  the  deed. 
♦  488        *  Then  as  to  the  question,  whether  this  deed  is  invalid  in 

not  having  provided  for  the  distribution  of  the  whole  of  the 
trader's  estate  ?  In  Brew  v.  Collins^  the  Court  of  Exchequer, 
held  such  a  deed  to  be  bad,  for  want  of  such  a  provision ;  but  in 
TetUy  V.  Taylor?  the  Court  of  Queen's  Bench,  with  the  full  knowl- 
edge of  the  decision  in  Brew  v.  Collins^  decided  differently.  There 
was,  therefore,  a  conflict  of  opinion  between  the  two  Courts,  but 
the  decision  of  the  Court  of  Queen's  Bench  was  taken  to  the  Court 
of  Exchequer  Chamber,  where  it  was  reversed.^  That  reversal 
was  followed  by  Cooper  v.  Thornton?  where  the  Court  of  Queen's 
Bench,  acting,  as  of  course,  on  the  decision  in  the  Court  of  Ex- 
chequer Chamber,  held  that  though  the  deed  in  the  first  instance 
conveyed  the  debtor's  whole  estate,  yet  if  it  empowered  the  trustees 
to  give  back  a  portion  of  that  estate,  it  was  void  as  to  the  non- 
subscribing  creditors.    Then  came  Fisher  v.  Bell?  which  was  in 

1  8  Exch.  852.  «  1  Ellis  &  B.  583. 

'  6  Exch.  670.  >  1  EUis  &  B.  544. 

*  1  Ellis  &  B.  521.  •  12  C.  B.  868. 
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like  manner  decided  on  the  judgment  of  the  Excliequer  Chamber^ 
in  Tetley  v.  Taylor;  and,  finally^  there  came  the  present  case/ 
where  that  judgment  was  also  followed  and  without  argument ;  so 
that,  in  fact,  all  decisions  rest  on  the  single  authority  of  the  Court 
of  Exchequer  Chamber  in  Tetley  v.  Tayhr,  Now,  the  construction 
of  this  statute  was  very  fully  considered  by  the  Court  of  Common 
Pleas  in  Phillips  v.  Surridge?  and  no  objection  of  this  kind  was 
there  taken.  Indeed,  it  is  clear  from  the  language  of  Lord  Chief 
Justice  Wilde  in  that  case,  that  no  particular  terms  of  arrange- 
ment are  required  by  the  statute,  but  that  it  was  the  intention  of 
the  Legislature  ^^  to  give  the  largest  discretion  to  the  credit- 
ors, *  and  the  mode  by  which  it  secures  the  interests  of  *  489 
those  who  do  not  execute  is,  by  intrusting  them  to  the  care 
of  the  creditors  who  do'."  ®  Mr.  Justice  Maule  took  the  same  view 
of  the  question.  Here  six  sevenths  of  the  creditors  have  agreed 
to  the  terms  of  this  arrangement,  and  their  assent  makes  the  deed 
valid.  The  creditors  are  the  only  persons  to  be  consulted  as  to 
the  best  means  of  collecting  the  assets,  and  if  they  think  that 
certain  persons,  the  traders  for  instance,  ought  to  be  employed  for 
that  purpose,  they  may  determine  to  employ  those  persons,  who, 
on  their  part,  will  be  entitled  to  remuneration  for  their  labour, 
and  there  can  be  no  remuneration  given  except  out  of  the  funds 
of  the  estate.  The  provision  for  the  payment  of  these  services 
cannot  be  truly  said  to  be  an  exception  of  any  part  of  the  prop- 
erty from  the  operation  of  the  deed  and  from  liability  to  distribu- 
tion ;  it  is  merely  a  provision  to  pay  for  a  very  necessary  and  it 
may  be  a  very  advantageous  labour,  and  this  deed  does  not  leave 
the  amount  of  that  payment  at  large,  but  restricts  it  to  a  certain 
sum.  This  deed  does  provide  in  terms  for  the  payment  of  all  the 
debts  and  for  the  application  of  the  whole  estate  to  effect  that 
purpose.  It  is  therefore  a  deed  which  entirely  satisfies  the  pro- 
visions of  the  statute.  The  only  conditions  to  be  observed  in 
framing  such  a  deed  are  those  contained  in  the  225th  section,  and 
even  they  can  hardly  be  called  conditions,  and  are  only  applicable 
to  deeds  of  the  nature  therein  particularly  specified. 

It  is  said  that  in  the  228th  section,  there  is  a  provision  that  ^^  the 
joint  and  separate  assets  shall  be  distributed  in  like  manner  as  in 
bankruptcy,"  and  that  that  means  that  there  shall  be  a  distribution 

^  1  Ellis  &  B.  551,  note.  '  1  Lowndes,  M.  k  P.  472. 

*  1  Lowndes,  M.  &  P.  458 
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of  all  the  effects  as  in  bankruptcy,  and  that  there  shall  be  no  ex- 
ception or  reserve  on  any  ground  whatever.  Its  true  mean- 
*490  ing  certainly  is  not  *that.  The  real  intention  was  that 
deeds  of  arrangement  should  in  future  .be  founded  on  the 
principle  of  distribution  in  bankruptcy  ;  but  that  does  not  prevent 
a  fair  allowance  to  the  person  who  arranges  the  business  of  the 
estate,  even  if  that  person  should  be  the  insolvent  trader  himself. 
What  is  done  in  bankruptcy  is  not  meant  to  give  the  only  valid 
form  in  which  a  deed  of  arrangement  can  ever  be  made.  The 
general  object  of  the  statute  was,  that  deeds  of  arrangement  should 
be  binding  on  all  the  creditors  if  made  with  the  consent  of  six 
sevenths  in  number  and  value  of  those  creditors ;  and  having  taken 
that  precaution  to  prevent  undue  and  improper  arrangements,  the 
Legislature  left  details  of  arrangements  to  the  creditors  themselves. 
It  is  clear  that  the  rules  of  bankruptcy  do  not  furnish  the  sole  test 
and  standard  of  what  these  details  may  be,  though  they  may  in 
some  particular  instances,  as  in  those  of  servants,  control  the  pro- 
visions of  an  arrangement.  The  meaning  of  the  228th  section  as 
to  joint  and  separate  assets  is,  that,  as  a  rule,  joint  assets  shall  be 
distributed  among  joint  creditors,  and  separate  assets  among  sepa- 
rate creditors ;  but  even  as  to  that,  there  is  no  absolute  prohibition 
of  a  special  arrangement  voluntarily  made  by  the  two  sets  of 
creditors. 

Sir  F.  Kelly  and  Mr.  Serjeant  ChanneU  (^Mr,  W,  Patersan  was 
with  them^  for  the  defendants  in  error.  —  When  the  peculiar  form 
of  this  deed  is  considered,  it  will  be  seen  that  the  question,  what 
the  statute  requires,  does  not  arise  here.  The  statute  is  totally 
inapplicable  to  this  particular  deed.  If,  being  executed  by  six 
sevenths,  it  was  binding  on  the  other  creditors,  the  latter  would 
be  compellable  to  release  and  discharge  the  debtor  ;  but  that  can- 
not be  so,  for  the  creditors  who  have  not  signed  will  not  be 
*  491  entitled,  by  the  statute,  to  a  shilling  under  the  deed,  *  for 
the  whole  of  the  estate  may  be  paid  away  for  the  benefit  of 
the  creditors  who,  before  the  Act,  have  executed  the  deed,  and 
there  would  be  no  means  of  recovering  back  any  part  of  the  divi- 
dend. By  the  deed  itself  there  is  an  express  provision  against 
refunding  money  paid  under  it.  Other  consequences  would  follow 
in  other  respects,  for  the  deed  was  framed  before  the  Act  was 
passed,  and  it  is  impossible  to  make  the  two  consistent  with  each 

[874] 


LARPENT  V.  BIBBT.  *491 

other.  In  one  part  of  the  deed  it  is  provided  that  if  the  inspectors 
should  certify  that  there  had  been  a  default  of  the  debtors  in  the 
performance  of  the  deed,  or  if  a  fiat  in  bankruptcy  should  issue 
against  the  debtors,  or  if  a  sufficient  number  of  creditors  should 
not  execute  the  deed,  it  is  to  be  declared  void  ;  but  if  that  did  not 
happen,  then  the  inspectors  would  have  the  power  to  declare  the 
day  on  which  the  deed  is  to  become  operative  as  a  release  to  the 
debtor,  his  person  and  estate  ;  and  this  power  they  might  exercise 
at  any  time  before  the  31st  December,  1848  ;  and  they  did  exercise 
this  power  at  first  by  appointing  the  30th  June,  1849,  which  was 
before  the  Act  was  passed;  but  they  afterwards  altered  that  to 
the  31st  December,  1850.  It  has  been  supposed  that  the  fact  of 
the  inspectors  doing  this  showed  that  the  deed  was  not  a  deed 
completed  before  the  passing  of  the  statute  ;  but  that  will  be  seen 
not  to  be  so,  if  the  provisions  of  the  deed  with  regard  to  dividends 
among  the  creditors  are  properly  considered. 

The  date  of  the  deed  was  the  17th  November,  1847  ;  the  Act 
did  not  pass  till  the  1st  August,  1849.  The  deed  provided  that 
the  first  dividend  was  to  be  paid  in  March,  1848,  and  there  is 
nothing  in  the  record  to  show  that  that  was  not  done ;  nor  is 
any  thing  stated  that  is  inconsistent  with  the  proposition  that,  be- 
fore the  Act  was  passed,  the  whole  estate  had  been  realized, 
and  had  been  completely  or  in  *  part  divided  among  the  *  492 
creditors  who  had  before  that  time  executed  the  deed. 

In  like  manner  the  clauses  in  the  deed  which  relate  to  the  pay- 
ment of  the  dividends  confine  that  payment  to  those  creditors  who 
should  have  executed  the  deed  ;  and  those  clauses  make  arrange- 
ments for  a  reservation  of  a  share  of  the  dividend,  in  favour  of  those 
creditors  only  who  could  not  have  had  time  and  opportunity  to 
come  in  and  assent  to  the  deed  ;  but  they  expressly  exclude  those 
who  having  had  time  and  opportunity  to  do  so  did  not  come  in 
and  assent  to  it.  Now,  it  being  the  duty  of  the  inspectors  to 
declare  the  release  of  the  estate  as  soon  as  possible,  it  might  easily 
happen  that  between  March,  1848,  and  the  11th  October,  1849, 
when  the  Act  of  Parliament  came  into  operation,  the  whole  estate 
might  have  been  realized  and  divided. 

It  may  be  true  that  there  are  no  conditions  mentioned,  as  such, 
in  the  statute ;  but  the  directions  bow  to  frame  a  deed  are  in  law 
conditions,  the  observance  of  which  will  alone  render  it  valid. 
The  228th  section  says,  that  the  estate  is  to  be  distributed  ^'  as  in 
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bankriiptcj."  If  therefore  the  statute  should  be  held  to  apply  to 
this  deed,  it  is  bad,  for  that  provision  has  not  been  regarded ; 
for  in  this  deed  there  is  a  reserve  of  a  very  considerable  sum, 
such  as  could  not  be  reserved  in  bankruptcy.  That  reserve  is  a 
violation,  not  of  the  mere  forms,  but  of  the  very  principles  of 
bankruptcy.  There  is  besides  a  reserve  of  wearing  apparel,  linen, 
furniture,  and  plate,  as  to  the  value  of  which  no  limit  is  assigned, 
and  which  might  therefore  have  amounted  to  a  very  large  sum. 
It  cannot  be  said  that  the  law  means  only  that  so  much  of  the 
estate  shall  be  distributed  as  had  been 'assigned,  and  that  no  par- 
ticular proportion  was  required  to  be  assigned,  and  there- 
*493  fore  that  this  *  reserve  of  plate  and  household  furniture 
does  not  effect  the  validity  of  the  deed,  for  to  put  such  a 
construction  on  the  224th  would  in  fact  be  to  repeal  the  228th, 
which  could  not  then  be  carried  into  effect. 

If  it  is  said  that  six  sevenths  are  trustees  or  attornies  for  the 
other  seventh,  they  must  act  in  the  name  of  tlieir  principals,  but 
the  creditors  who  have  not  executed  the  deed  can  in  no  way  be 
considered  their  principals.  Lord  Campbell  says  in  Tetley  v.  Tay- 
lar^  "  a  great  power  is  certainly  given  to  the  six  sevenths,  in 
number  and  value,  of  the  creditors,  but  they  can  only  place  the 
remaining  seventh  in  the  same  situation  in  which  they  have  placed 
themselves."  By  this  deed  the  one  seventh  and  the  six  sevenths 
are  not  placed  in  the  same  situation  ;  so  that  even  the  judgment 
most  relied  on  by  the  other  side  (that  of  the  Court  of  Queen's 
Bench  in  Tetley  v.  Taylor)  does  not,  when  applied  to  the  facts 
here,  support  the  argument  for  the  plaintiffs  in  error. 

This  case  does  not  alone  depend  on  the  decision  of  the  Court  of 
Exchequer  Chamber  in  Tetley  v.  Taylor.  The  case  of  Waugh  v. 
Middleton?  decided  that  the  statute  applied  only  to  such  deeds  as 
were  inchoate  at  the  time  of  the  passing  of  the  Act.  That  did 
not  mean  such  as  might  not  have  been  carried  fully  into  effect, 
but  such  as  were  merely  in  the  course  of  execution  by  signature. 
To  give  a  different  meaning  to  the  words  '^now  or  hereafter  to  be 
executed,"  would  be  to  make  tlie  statutory  provisions  apply  to 
cases  which  were  not  at  all  within  the  provisions  of  the  statute. 
Fisher  v.  Bdl  ^  was  decided  by  the  Court  of  Common  Pleas,  after 
the  Judges,  who  decided  it,  had  heard  two  arguments,  first  in  that 

>  1  Ellis  &  B.  529.  '  12  C.  B.  868. 

'  S  Exch.  352. 
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case  itself,  and  next  when  sitting  in  the  Court  of  Exchequer 
Chamber  on  the  writ  of  error  in  Tetley  v.  Taylor,  The  doctrine 
.there  laid  down  was,  that  a  deed  of  arrangement,  to  be 
within  the  statute,  must  *  provide  for  the  entire  distribu-  *  494 
tion  of  the  trader's  estate  and  effects ;  and  it  was  followed 
by  the  Lords  Justices  m  Ex  parte  Wilkes  In  re  TFi7Ar«8,^  where  it 
was  held  that  a  deed  of  arrangement  which  did  not  provide,  ex- 
cept in  certain  cases,  for  the  assignment  of  all  the  debtor's  estate, 
was  not  a  deed  within  the  statute.  There  is  no  absolute  assign- 
ment here  of  all  the  trader's  effects ;  but  there  is  a  reservation  of 
a  large  amount  of  property.  The  intention  of  the  statute  is  thus 
defeated.  That  intention  was  to  provide  an  equal  distribution 
among  the  creditors,  according  to  their  legal  rights,  of  all  the 
debtor's  property,  not  to  leave  it  to  any  body  of  creditors  to  deter- 
mine how  much  any  other  body  of  creditors,  though  smaller  in 
number  and  value  than  themselves,  shoul^  suffer  a  loss  upon  their 
lawful  claims.  It  is  admitted  on  the  other  side,  that  the  principles 
of  bankruptcy  are  to  be  applied  to  those  deeds.  Those  very  prin- 
ciples forbid  a  deed  like  the  present,  and  it  having  been  suffi- 
ciently executed,  so  far  as  signatures  were  concerned,  long  before 
this  statute  passed,  and  the*  estate  having  been  capable  of  final 
winding  up  before  the  date  of  the  statute,  it  cannot  be  held  to  be 
protected  by  the  statute,  and  to  be  enforceable  against  non-assent- 
ing creditors. 

Sir  F.  Thesiger^  in  reply.  —  Such  a  deed  as  this  was  in  contem- 
plation of  the  Legislature  when  the  statute  was  passed.  There 
had  already  been  legislation  expressly  on  the  subject  in  the  7  &  8 
Vict.  c.  70,  and  incidentally  in  some  other  statutes.  It  was  not 
therefore  a  matter  new  in  practice,  or  new  to  the  law,  and  of  this 
fact  the  Legislature  was  cognizant  when  the  phrase  ''  now  or  here- 
after entered  into  "  was  used.  The  phrase  "  now  entered  into" 
must  mean  those  deeds  whicli  were  in  existence  as  deeds  com- 
pletely entered  into,  though  of  course  not  completely  carried  into 
effect  when  the  statute  passed. 

*  As  to  Ex  parte  WilkeSy  that  was  decided  on  the  author-    *  495 
ity  of  the  case  of  Teiley  v.  Taylor  in  the  Exchequer  Cham- 
ber, and,  the  authority  of  that  case  being  now  in  question,  cannot 
therefore  with  propriety  be  cited  in  argument. 

>  5  De  6.,  M.  &  6.  418. 
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The  object  of  the  Legislature  was  to  ^et  the  estate  wound  up, 
with  the  consent  of  a  large  majority,  both  in  number  and  value, 
of  the  creditors.  This  is  not  a  case  in  which  the  Legislature  could 
have  intended  that  there  should  be  an  administration  of  the  whole 
estate  precisely  as  in  bankruptcy,  so  that  any  reserve  of  a  sum  of 
money  should  have  the  effect  of  taking  it  out  of  the  arrangement 
clauses  of  the  statute,  and  defeating  the  will  of  the  great  majority. 
The  words  ''  in  like  manner,"  in  the  228th  section,  do  not  apply  to 
the  amount  to  be  distributed,  but  to  the  mode  of  distribution  ; 
that  is,  joint  assets  are  to  be  applied  to  joint  debts,  and  separate 
assets  to  separate  debts.  The  226th  section  shows  that  the  Legis- 
lature did  not  contemplate  that  there  must  necessarily  be  an 
assignment,  for  it  provides  that  in  certain  cases  where  there  is  no 
trustee  or  inspector,  the  certificate  of  two  of  the  creditors  that  the 
deed  has  been  duly  signed  by  six  sevenths  in  number  and  value 
shall  be  sufficient.  It  is  impossible  therefore,  if  the  Legislature 
contemplated  the  possibility  of  their  being  no  assignment  at  all, 
that  it  should  have  required  an  absolute  assignment  of  the  whole 
estate. 

The  Lord  Chancellor  proposed  the  following  questions  for  the 
consideration  of  the  Judges :  — 

First.  Whether  the  deed  set  out  in  the  plea,  if  it  had  been  dated 
and  executed  by  six  sevenths  in  number  and  value  of  the  creditors 
after  the  Act  12  &  13  Yict.  c.  106,  came  into  operation,  would 
have  been  void  as  a  deed  of  arrangement  within  the  mean- 
*  496  ing  of  the  224th  section  of  that  *  statute,  by  reason  of  its 
not  providing  for  the  distribution  of  the  whole  estate  of  the 
debtors  ? 

Second.  Whether  it  was  such  a  deed  of  arrangement  between 
the  trader  and  his  creditors  as  was  contemplated  by  that  section  ? 

Third.  Whether  the  plea  affords  a  good  defence  to  the  action  ? 

July  9.  * 

Mr.  Baron  Parke  on  this  day  delivered  the  opinion  of  the 
Judges.     After  stating  the  questions,  he  said :  — 

My  Lords,  with  regard  to  the  first  of  these  questions,  her 
Majesty's  Judges,  after  some  consultation,  are  not  prepared  at  this 
moment  to  S9.y  that  they  are  all  agreed.  There  is  some  difference 
of  opinion  amongst  them,  though  it  is  not  at  all  unlikely  that  on 
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further  consideration  they  may  all  be  of  the  same  opinion.  But  at 
present  we  propose,  with  your  Lordships'  sanction,  not  to  answer 
that  question ;  because,  upon  the  second  and  third  questions,  we 
all  agree  in  considering  that  this  deed  is  not  within  the  meaning 
of  the  statute,  and  that  the  plea  affords  no  defence  to  the  action. 

The  second  and  third  questions  may  be  considered  most  con- 
veniently together.  We  are  of  opinion  that  the  deed  in  question, 
if  not. void  on  the  ground  that  all  the  debtors' property  was  not 
included  in  it,  still  did  not  constitute  a  good  defence  to  the 
action. 

In  the  first  place,  the  deed  was  not  a  deed  of  arrangement  made 
before  the  Act  of  the  11th  and  12th  of  Victoria,  chapter  106, 
within  the  meaning  of  the  224th  section.  That  section  certainly 
cannot  apply  to  deeds,  completed  in  all  respects,  under  which  the 
property  of  the  debtor  had  been  conveyed  and  disposed  of  before 
the  11th  of  October,  1849.  It  applies  only,  as  stated  in  Waugh  v. 
Mid^eUm^  to  inchoate  deeds  ;  and  possibly  the  true  construction 
is,  that  it  applies  to  ^'  arrangements,"  not  deeds,  now 
entered  into  *  between  the  trader  and  his  creditors,  and  to  *  497 
deeds  and  memoranda  afterwards  signed.  But  at  all  events 
the  clause  does  not  apply  to  a  deed,  which  has  so  far  been  acted 
upon,  that  a  creditor,  after  the  Act  came  into  operation,  could  not 
be  put  on  an  equal  footing  with  those  who  had  signed,  if  he  chose 
to  come  in  under  the  deed.  And  upon  the  plea  in  this  case,  it 
does  not  appear  that  the  plaintiff  below,  the  present  defendant  in 
error,  could  now  be  placed  on  that  footing  ;  for  a  dividend  may 
have  been  paid  to  all  the  subscribing  creditors  in  March,  1848, 
when  the  first  dividend  was  payable,  and  the  plaintiff  may  now  not 
be  entitled  to  receive  it ;  and  he  may  have  been  defeated  by  the 
provision  in  the  deed,  which  excludes  those  creditors  from  a 
reserved  dividend,  who  have  had  reasonable  time  to  assent  to  the 
arrangement,  and  have  neglected  so  to  do.  Nay,  the  whole  of  the 
debtors'  estate  may  have  been  distributed  consistently  with  the 
plea ;  and  to  hold  that  the  deed  must  operate  as  a  release  in  that' 
case,  would  be  most  unjust. 

We  have  some  doubt  whether  the  deed  is  not  void,  as  making 
the  estate  distributable  amongst,  not  all  the  creditors,  but  those 
only  who  execute  the  deed.  We  should  have  clearly  thought  so, 
except  tliat  such  a  deed  is  in  practice  common,  and  in  all  cases  of 

.     ^  8  Exch.  852. 
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a  conveyance  for  the  benefit  of  creditors,  it  is  for  the  distribution 
of  the  estate  amongst  the  creditors,  parties  to  the  deed.  But  if 
we  cannot  take  notice  of  that,  as  probably  we  ought  not  to  do,  the 
deed  is  void  on  this  account  also. 

It  is  unnecessary  to  say  whether  the  notice  of  the  deed  simply, 
or  notice  of  its  having  been  executed  by  six  sevenths  of  the  cred- 
itors, is  requisite,  or  to  decide  upon  the  other  objections  to  the  plea, 
which  are,  however,  probably  unfounded. 

Jaly  23. 

The  Lord  Chancellor.  —  This  was  a  writ  of  error  against  the 
judgment  of  the  Court  of  Exchequer  Chamber,  the  ques- 
*  498  tion  arising  in  an  action  that  *  was  brought  upon  a  bill  of 
exchange  against  the  defendants  in  error,  John  and  James 
Bibby,  by  the  plaintiffs  in  error,  for  a  sum  of  1600Z.  The  plea  to 
this  action  was  in  substance  a  plea  of  release,  but  the  release  was 
not  pleaded  simplieiter  as  a  release,  but  as  a  deed  of  arrangement 
between  the  plaintiffs  in  error,  Larpent  and  another,  and  their 
creditors,  whereby,  in  the  usual  way,  it  was  stipulated,  that  the 
business  in  which  the  plaintiffs  in  error  had  been  engaged  should 
be  wound  up  under  inspectors.  And  then  a  deed  was  made  be- 
tween them  of  the  first  part  and  certain  trustees  of  the  second 
part,  and  the  creditors  who  have  executed  it  upon  the  third  part ; 
it  was  a  common  deed  of  arrangement  between  them  and  their 
creditors.  That  deed  was  pleaded  as  a  bar  to  the  plaintiffs'  de- 
mand ;  it  was  decided  in  the  Court  below,  that  it  was  no  bar,  and 
the  question  for  your  Lordships  to  determine  is,  whether  or  not 
tliat  decision  is  right  ? 

The  case  was  opened  at  your  Lordships'  bar  as  one  that  would 
give  rise  to  a  very  important  discussion,  namely,  to  what  extent, 
under  the  Arrangement  Clauses,  as  they  are  called,  of  the  Bankrupt 
Law  Consolidation  Act  of  1849,  a  deed  of  arrangement  which  is 
executed  by  six  sevenths  of  the  creditors,  is  a  bar,  not  only  as 
against  those  creditors,  but  as  against  others.  The  question  that 
was  opened  as  being  involved  in  this  case  was,  whetlier  such  an 
arrangement  must  be  an  arrangement  whereby  all  the  property  of 
the  debtor  was  delivered  up  to  his  creditors,  or  whether  it  would 
be  within  the  purview  of  that  statute  that  there  should  be  a  deed 
of  arrangement  made,  whereby  certain  of  the  property  was  to  be 
given  up  and  certain  of  the  property  reserved  by  the  debtor  in 
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8ucli  a  way  as  six  sevenths  of  the  creditors  should  approve  ?  But 
in  the  course  of  the  argument  it  was  suggested  by  the  defendants 
in  error,  that,  however  important  that  question  may  be,  —  I  mean 
that  which  was  discussed  in  the  Court  of  Exchequer  Cham- 
ber, in  the  case  *of  Tetleyy,  Taylor^  —  in  truth  it  does  *499 
not  arise  here,  because  this  deed  does  not  come  within  that 
class  of  instruments  contemplated  by  that  statute  ;  for  that  in  truth 
this  is  a  deed  which  was  executed  long  before  the  passing  and 
coming  into  operation  of  the  statute,  and  was  so  executed  as  not 
to  be  binding  upon  those  who  had  not  executed  it. 

The  course  which  the  pleadings  took  was  this.  [His  Lordship 
here  stated  the  pleadings.] 

Taking  the  deed  in  this  way,  the  question  is,  whether  the 
present  defendants  not  having  executed  this  deed,  but  it  having 
been  executed  by  more  than  six  sevenths  of  the  creditors,  this 
is  a  deed  which  binds  these  defendants  in  error,  the  iiolders  of 
the  bill  of  exchange.  That  will  depend  upon  certain  clauses  in  the 
Bankrupt  Law  Consolidation  Act.  The  224th  section,  which  is 
the  important  one,  provides  ;  [His  Lordship  read  it  and  also  the 
228th  section.] 

The  first  tiling  that  strikes  one  is  this,  that  this  was  a  deed 
executed  before  this  Act  came  into  operation ;  before,  therefore, 
there  was  any  enactment  making  such  a  deed  obligatory  or 
binding  upon  any  one  who  had  not  executed  it.  But  then  the 
plaintifis  in  error  say  that  though  it  is  true  that  that  was  the  case, 
yet  this  enactment  extends  not  only  to  deeds  executed  after  the 
Act  came  into  operation  upon  the  11th  of  October,  1849,  but  the 
enactment  being  in  these  terms,  ^^  every  deed  or  memorandum  of 
arrangement  now  or  hereafter  entered  into  between  such  trader 
and  his  creditors,"  the  argument  was,  that  though  this  deed  was 
not  executed  by  the  creditors  when  this  enactment  was  in  force, 
yet  the  Act  is  made  retrospectively  to  have  operation  by  the 
words  in  that  section,  ''  every  deed  now  executed  or  hereafter 
to  be  executed.  That  is  the  way  in  which  they  interpret  that 
enactment. 

*  This  question  as  to  whether  the  224th  section  applied    *  500 
to  deeds  executed  before  the  Act  came  into  operation,  was 
a  question  which  came  to  be  argued  before  the  Court  of  Ex- 
chequer in  the  case  of  Waugh  v.  Mxddleton^  and  there  the  Court 

^  1  Ellia  k  B.  621  -  582.  '  8  Exch.  852. 
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of  Exchequer  held  that  the  words  ^^  now  executed  "  cannot  be 
read  as  generally  referrible  to  all  deeds  that  had  heretofore  been 
executed,  because  that  would  give  a  retrospective  operation  to 
deeds,  all  transactions  under  which  might  have  been  long  ago 
closed ;  that  the  word  ''  now  "  must  mean  deeds  which  are  inchoate, 
which  have  been  prepared,  as  it  were,  and  executed  by  some  of 
the  creditors,  but  the  doings  and  actings  under  which  remained  to 
be  done  at  the  time  when  the  Act  came  into  operation. 

Wiien  this  case  was  argued  at  your  Lordships'  bar,  we  had 
the  benefit  of  the  attendance  of  a  large  number  of  the  learned 
Judges,  and  they  have  given  their  opinion  through  Mr.  Baron 
Parke ;  that  opinion  being,  as  to  some  of  the  points  submitted  to 
them,  unanimously  adopted.  As  to  one  of  the  points  submitted 
to  them,  they  have  given  no  opinion.  The  matters  submitted  by 
your  Lordships  to  the  Judges  involved  a  general  question,  which 
I  may  describe  shortly  as  that  which  was  argued  in  the  case  of 
Tetley  v.  Tayhr^  namely,  whether  a  deed  now  executed  would  be 
within  the  purview  of  the  statute,  if  it  did  not  dispose  of  all  the 
property  of  the  debtor.  Upon  this  point,  there  having  been  a 
difference  of  opinion  between  the  learned  Judges  at  different 
times  in  different  Courts,  they  have  intimated  to  us  that  they 
were  not  prepared  to  give  a  unanimous  opinion,  though  they 
rather  seemed  to  intimate  that,  in  spite  of  the  doubts  which  had 
previously  existed,  they  might  be  able  eventually  to  give  a  unani- 
mous opinion.     But  being  unanimously  of  opinion  that  whatever 

might  be  the  construction  of  the  Act  as  applicable  to  deeds 
*  501    that  are  now  to  be  executed,  the  clause  certainly  *  does  not 

apply  to  this  deed,  inasmuch  as  this  was  a  deed  executed 
not  only  long  before  the  Act  came  into  operation,  but  under  which, 
for  aught  that  appears  in  the  plea,  the  whole  of  the  property  may 
have  been  distributed  previously  to  the  Act  so  coming  into  opera- 
tion, and  certainly  a  very  large  portion  of  it  was  so  distributed. 
It  is  a  deed,  therefore,  under  which  the  creditors  who  had  not 
executed  it  when  the  Act  came  into  operation,  could  not  be,  or 
possibly  might  not  be,  capable  of  being  put  into  the  same  position 
as  those  who  had  executed  it  at  an  earlier  period.  The  learned 
Judges  were  unanimously  of  opinion,  that  to  such  a  deed  the  pro- 
vision of  this  statute  could  not  have  been  meant  to  apply. 

Fully  concurring,  so  far  as  I  am  concerned,  with  the  Judges  in 
that  view  of  the  case,  I  do  not  think  I  should  be  properly  occupy- 
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iiig  your  Lordships'  time  by  doing  more  than  saying  that  that  is 
consistent  with  all  good  sense.  It  is  certainly,  I  think,  an  inter- 
pretation capable  of  being  put  upon  the  language  of  this  section, 
and  is  an  interpretation  which  in  furtherance  of  ordinary  justice 
we  must  presume  to  have  been  conformable  to  the  intention  of  the 
Legislature.  I  have  therefore  only  to  say,  that  I  concur  in  the 
view  taken  by  the  learned  Judges,  and  am  clearly  of  opinion,  that 
the  plaintiffs  in  error  have  failed  to  establish  any  case  to  shake  the 
judgment  which  has  been  already  given.  I  simply  feel  it  my  duty 
thus  to  declare  my  concurrence,  and  to  moye  your  Lordships  that 
judgment  should  be  given  for  the  defendants  in  error. 

I  must  observe  that  Mr.  Baron  Parke,  in  stating  the  opinion  of 
the  learned  Judges,  intimated  a  doubt,  which  I  think  very  likely 
may  be  well  founded,  whether  the  word  "  now "  in  that  224th 
clause  refers  to  deeds  at  all.  It  may  be  that  that  may  be  the  true 
construction.  I  give  no  opinion  upon  it,  but  I  wish  at  the 
moment  to  say,  that  it  *  has  not  escaped  observation.  If  *502 
the  question  should  hereafter  arise,  it  will  be  open  to  con^ 
tend,  in  conformity  with  the  opinions  of  the  learned  Judges,  that 
possibly  the  construction  may  be,  every  deed  or  every  memorandum 
or  arrangement  now  or  hereafter  to  be  entered  into  ;  that  is  to  say, 
every  deed  which  is  to  be  made  hereafter  (as  generally  speaking, 
laws  take  effect  only  from  the  time  of  their  enactment,  and  not 
retrospectively),  every  deed  which  is  to  be  executed,  or  any 
memorandum  of  arrangement  which  is  to  be  hereinafter  carried 
into  effect  by  a  deed.  That  is  what,  as  I  understand  it,  Mr.  Baron 
Parke  suggested  as  a  plausible  interpretation  of  that  clause,  though 
I  do  not  think  that  that  is  the  exact  interpretation  put  upon  it  by 
the  Court  of  Exchequer.  But  whether  the  one  or  the  other  inter- 
pretation is  the  right  one,  I  am  clearly  of  opinion  with  the  learned 
Judges,  that  this  being  a  deed,  the  whole  or  a  large  portion  of 
which,  for  aught  that  appears  in  the  plea,  may  have  been  com- 
pletely carried  into  effect  before  the  Act  came  into  operation, 
to  apply  the  deed  to  creditors  who  might  execute  it  afterwards, 
might  be  working  very  great  injustice.  It  is,  therefore,  not  a 
deed  to  which  the  statute  applies,  and  consequently  the  defendants 
in  error  are  entitled  to  judgment. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and  learned 
friend  and  with  the  learned  Judges  in  this  case,  that  the  question 
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respecting  the  real  meaning  and  effect  of  the  224th  section,  together 
with  the  other  question  somewhat  involved  in  the  case,  how  far 
the  228th  section  may  be  construed  without  reference  to  the 
224th,  does  not  necessarily  arise  in  this  case ;  that  this  deed  is 
not  necessarily  within  the  operation  of  that  section,  whatever 
may  be  your  opinion  as  to  what  the  construction  of  that  section 

ought  to  be. 
*  503        *  It  is  very  satisfactory  that  the  learned  Judges  agree 

upon  this  point.  With  respect  to  their  difference  on  the 
other  point,  the  true  construction  of  the  224th  section,  which  is 
really  a  very  important  question,  we  may  certainly  defer  saying  a 
word  until  it  comes  before  us,  when  we  can  consider  it  with  the 
benefit  of  the .  opinions  of  the  learned  Judges,  who  still  may  be 
supposed  to  differ  among  themselves  as  to  its  answer,  though  from 
what  the  learned  Baron  said  the  other  day,  there  is  a  possibility 
that  in  the  end  that  difference  may  cease.  Up  to  the  present  time 
there  has  been  a  division  of  opinion  in  the  Courts  below,  and  we 
have  reason  to  expect  that  there  may  be  a  similar  division  among 
the  learned  Judges  here.  I  think  it  exceedingly  probable  that  the 
construction  suggested  by  the  learned  Baron  towards  the  close  of  his 
argument,  in  stating  the  opinion  of  himself  and  his  brethren,  may  be 
correct ;  namely,  that  the  Legislature  in  this  section  meant  to  deal 
differently  with  deeds  and  with  memorandums  of  arrangement, 
and  when  saying  "  every  deed  "  must,  on  the  principle  stated  by 
my  noble  and  learned  friend,  be  taken  to  use  that  phrase  prospec- 
tively, and  to  mean  that  every  deed  in  future  to  be  executed  shall 
be  within  the  operation  of  these  arrangement  clauses.  It  is  very 
possible  that  the  Legislature  meant  to  make  a  difference  between 
deeds  and  memorandums  of  arrangement,  now  or  hereafter  entered 
into ;  that  is  to  say,  arrangements  then  in  progress  may  have  been 
saved  by  that  section,  though  the  deed  itself,  being  a  finished  thing, 
may  have  been  meant  not  to  be  saved,  not  to  be  affected  by  the 
section ;  and  therefore  the  Act  applies,  as  it  would  do  without  spe- 
cial provisions,  only  prospectively ;  that  is,  to  deeds  hereafter  to  be 
executed. 

Judgment  for  the  defendatiJts  in  error ^  with  costs. 

Lords'  Journals,  23d  July,  1855. 

[384] 


NOBLE  V.  GADBAH.  *504 


•NOBLE  V,  GADBAN.  *604 

1855.    JaljSa. 

John  Noble,  Plaintiff  in  error. 

Elias  Paul  Qadban,  Defendant  in  error. 

Bankruptcy.    Deed  of  Arrangement.     Reserve.     12  ^  18  Vict.  e. 

106. 

A  deed  of  amngement,  though  executed  by  six  seventhfl  in  number  and  value  of 
the  creditors  of  an  insolvent  estate,  will  not  be  binding  on  the  rest,  if  executed 
BO  as  to  be  capable  of  being  carried  into  effect  before  the  passing  of  the  Act 
12  &  13  Vict,  c  106. 

Qucere,  Whether  such  a  deed  to  be  valid  within  the  statute  must  provide  for 
the  complete  distribution  of  the  insolvent's  estate  and  effects  without  any  res- 
ervation whatever  ? 

Qucere,     As  to  the  effect  of  the  word  '*  now  "  in  the  224th  section  of  the  statute. 

It  seems  that  it  is  void  if  it  only  provides  for  such  distribution  among  those  cred- 
itors who  are  parties  to  it     (See  the  last  case.) 

This  was  an  action  by  Gadban  against  Noble  on  a  bill  of  ex- 
change for  836Z.  10«.  5(2.,  of  which  the  plaintiff  was  the  payee  and 
the  defendant  was  the  acceptor.  The  plea  was  similar  to  that  in 
the  last  case.  The  plaintiff  replied  to  the  plea  that  two  of  the 
partners  in  the  deed  of  assignment  mentioned  had  become  bank- 
rupt. Nothing,  however,  turned  on  this  replication.  The  plain- 
tiff also  demurred  to  the  plea,  stating  as  a  reason,  ^^  That  the  deed 
in  the  plea  alleged  does  not  appear  to  be  such  a  deed  as  would  be 
binding  upon  the  plaintiff  according  to  the  provisions  of  the  Bank- 
rupt Law  Consolidation  Act "  (12  &  13  Yict.  c.  106,  sec.  224  et 
Beq.^.  The  defendant  joined  in  demurrer,  and  the  Court  of  Ex- 
chequer and  the  Court  of  Exchequer  Chamber  successively  gave 
judgment  for  the  plaintiff.     Tliis  writ  of  error  was  then  brought. 

Sir  F.  The%igeTyMT*  M.  Smithy  and  Mr.  Tomlinson  appeared  for 
the  plaintiff  in  error ;  and 

Mr*  Bramwell  and  Mr.  Willee  for  the  defendant  in  error. 

Tliis  case  was  treated  as  depending  on  that  of  Larpent  v.  Bibbtf, 
and  judgment  was  given  for  the  defendant  in  error,  with 
costs. 

VOL.  v.  25  [  885  ] 
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1854.    June  29  ;  Jaly  4.    1855.    May  21 ;  July  SI. 

Henry  Unwin, Plaintiff  in  error, 

Charlotte  Heath,  Administratrix  of  Josiah  )  7%  r.    ,    .  . 
_,  TT  -,  ^  \  J^efendant  tn  error, 

Marshall  Heath,  deceased,    .        .        .  ) 

Patent.    **  Carburet  of  Manganese,** 

Where  a  patent  has  been  obtained  for  the  use  of  a  known  Babatance,  described 
by  its  specific  name,  and  it  is  afterwards  discovered  that  the  use  of  two  other 
and  equally  known  substances  will  produce  the  same  efiect,  though  the  evidence 
of  scientific  men  may  go  to  show  that  the  two  substances  become,  in  the  act  of 
so  using  them,  the  one  substance  described  in  the  patent,  their  use  will  not  con- 
stitute an  infringement  of  the  patent. 

A.  obtained  a  patent  for  an  improved  mode  of  manufacturing  cast  steel  by  the 
use  of  **  carburet  of  manganese."  This  substance  was  well  known,  but  was 
very  expensive.  At  the  time  the  patent  was  taken  out,  it  was  known  that  car- 
buret of  manganese  might  be  obtained  from  the  combination  of  two  inexpensive 
articles,  oxide  of  manganese  and  coal  tar.  Some  little  time  afler  the  patent  had 
been  in  existence,  it  was  found  that  if  oxide  of  manganese  and  coal  tar  were 
put  into  the  melting  pot  with  the  metal,  cast  steel  would  be  produced  equal  to 
that  which  was  produced  by  the  aid  of  the  "  carburet  of  manganese.'*  Some 
of  the  witnesses  said  that  the  carburet  was  produced  in  the  melting  pot  at  the 
instant  of  the  fusion  of  all  the  ingredients  therein  contained : 

Held,  that  the  use  of  these  two  articles  in  that  manner  was  not  an  infringement 
of  the  patent. 

This  was  a  writ  of  error  brought  to  reverse  a  judgment  of  the 
Court  of  Exchequer  Chamber,  which  had  reversed  a  judgment  of 
the  Court  of  Common  Pleas. 

On  the  5th  of  April,  1839,  Josiah  Marshall  Heath  took  out  a 
patent  for  his  invention  of  ^'  Certain  Improvements  in  the  Manu- 
factdre  of  Iron  and  Steel."  The  specification  stated  the  invention 
to  relate  to  four  matters,  of  which  it  is  only  necessary  here  to 
mention  the  last :  '^  Fourthly,  the  use  of  carb&ret  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast  steel." 
*606  In  describing  this  invention  *in  the  specification,  the 
patentee  said :  ''  I  propose  to  make  an  improved  quality  of 
cast  steel,  by  introducing  into  a  crucible  bars  of  common  blistered 
steel,  broken,  as  usual,  into  fragments,  or  mixtures  of  cast  or 
malleable  iron,  or  malleable  iron  and  carbonaceous  matters,  along 
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with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of 
manganese,  and  exposing  the  crucible  to  the  proper  heat  for  melt- 
ing the  materials,  which  are,  when  fluid,  to  be  poured  into  an 
ingot  mould  in  the  usual  manner  ;  but  I  do  not  claim  the  use  of 
any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron 
and  carbonaceous  matter,  as  any  part  of  my  invention,  but  only 
the  use  of  carburet  of  manganese  in  any  process  for  the  conver- 
sion of  iron  into  cast  steel." 

In  another  part  of  the  specification  he  said,  "  I  claim  the  em- 
ployment of  carburet  of  manganese  in  preparing  an  improved  cast 
steel." 

There  was  no  doubt  of  the  great  value  of  the  invention,  the 
result  of  which  was  to  render  British  iron  capable  of  being  con- 
verted into  cast  steel,  equal  in  quality  to  that  which,  previously, 
bad  only  been  obtained  from  the  use  of  the  best  Swedish  iron. 
At  the  time  of  the  invention,  carburet  of  manganese  was  a  well- 
known  but  very  expensive  article  of  commerce.  Experiments  had 
been  made  with  oxide  of  manganese  in  the  conversion  of  iron  into 
steel,  but  the  oxide  constantly  destroyed  the  melting  pots.  Oxide 
of  manganese  is  one  of  the  two  elements  of  which  carburet  of  man- 
ganese is  composed  ;  the  other,  it  was  well  known,  was  a  carbona- 
ceous matter.  At  the  time  of  the  patent  being  taken  out  both  were 
employed  to  make  carburet  of  manganese  ;  and  though  both  were 
in  themselves  of  moderate  price  (about  TL  a  ton),  the  carburet 
when  produced,  was  of  considerable  value,  being  between  7«. 
and  8«.  a  pound.  Shortly  after  the  enrolment  of  the  *  pat-  *  607 
ent  it  was  discovered  apparently  in  Mr.  Heath's  manufac- 
tory, that  if,  instead  of  employing  carburet  of  manganese,  the  two 
elementary  matters  of  which  it  was  composed  were  introduced 
into  the  pot,  they  would,  when  the  steel  was  on  the  point  of  melt- 
ing, be  converted  into  carburet  of  manganese,  and  the  same  effect, 
as  regarded  the  quality  of  the  steel,  would  be  produced,  as  if  the 
carburet  itself  had  been  employed.  The  patentee  took  advantage 
of  this  discovery  as  to  the  use  of  the  two  elements  of  carburet  of 
manganese  instead  of  the  carburet  itself,  and  made  a  composition 
of  black  oxide  of  manganese  and  coal  tar,  which  he  sold  under 
the  name  of  Heath's  Composition.  The  plaintiff  in  error,  among 
others,  abandoned  the  use  of  the  carburet,  and  employed  only 
oxide  of  manganese  and  carbonaceous  matter  in  the  manufacture 
of  cast  steel,  and  refused  to  pay  any  royalty  to  the  patentee  for 
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their  use,  on  the  ground  that  this  mode  so  employed  to  manufac- 
ture the  cast  steel  was  a  new  mode  of  manufacture,  and  was  not 
that  which  Mr.  Heath  had  patented. 

An  action  was  brought  in  the  Court  of  Exchequer,  and  tried  at 
Westminster  before  Lord  Abinger,  in  June,  1843,  when  the  plain- 
tifif  was  nonsuited,  and  afterwards  failed  in  a  motion  to  set  aside 
the  nonsuit.  He  then  brought  in  the  same  Court  another  action, 
which  was  tried  at  Westminster  in  June,  1844,  before  Mr.  Baitm 
Parke,  when  the  plaintiff  obtained  a  verdict ;  but  on  motion  made, 
the  Court  afterwards  gave  judgment  that  there  had  been  no  in- 
fringement, and  directed  the  verdict  to  be  entered  for  the  defend- 
ant.^ Proceedings  were  afterwards  taken  in  the  Court  of  Chan- 
cery, and  the  Vice-chancellor  of  England  directed  another  action 
to  be  brought.    Mr.  Heath  then  brought  his  action  in  the  Court 

of  Common  Pleas,  and  the  cause  came  on  for  trial  before 
*508   Mr.  Justice   Cresswell,  at  Westminster,  in  the  *  sittings 

after  Hilary  term,  1850,  when  that  leanied  Judge  ex- 
pressed himself  bound  by  tlie  judgment  of  the  Court  of  Exchequer 
as  to  the  question  of  infringement,  and  directed  a  verdict  for  tlie 
defendant  on  the  ground  that  there  had  been  no  infringement  of 
the  patent.  On  that  direction  a  bill  of  exceptions  was  tendered, 
and  the  case  being  taken  tp  the  Exchequer  Chamber,  the  Judges 
there  differed  in  opinion  ;  ^  Mr.  Baron  Alderson  and  Mr.  Justice 
Coleridge  being  of  opinion  that  the  direction  was  correct,  and  Mr. 
Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Baron  Piatt,  and  Mr. 
Justice  Crompton  thinking  it  incorrect,  for  that  the  use  of  the 
elements  of  carburet  of  manganese  was,  under  the  circumstances 
stated  in  the  bill  of  exceptions,  the  use  of  carburet  of  manganese 
in  the  manufacture  of  steel,  within  the  meaning  of  the  patent. 

The  present  writ  of  error  was  then  brought.  The  Judges  were 
summoned  and  the  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  and  Mr.  Justice  Coleridge,  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  Mr.  Baron  Parke,  Mr.  Baron  Alderson,  Mr. 
Justice  Maule,  Mr.  Justice  Wightman,  Mr.  Justice  Cresswell,  Mr. 
Justice  Erie,  Mr.  Baron  Piatt,  Mr.  Justice  Williams,  Mr.  Justice 

»  IS  M.  &  W.  688. 

*  12  C.  B.  522.  Much  evidence  was  given  upon  the  mode  in  which  the  carburet 
of  manganese  was  formed  in  the  melting  pot,  and  it  became  the  frequent  subject 
of  comment  in  the  opinions  of  the  Judges.  It  is  sufficiently  noticed  hj  them  to 
prevent  the  necessity  of  printing  it  here.     See  post 
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Crompton,  and  Mr.  Justice  Growder  attended.  As  the  first  two 
named  of  the  learned  Judges  did  not  hear  the  whole  of  the  argu- 
Bienta,  they  did  not  ultimately  deliver  any  opinion  on  the  case. 

Sir  F.  Kelly  and  Mr.  T.  Jones  (^Mr.  Deighton  was  with  them) 
for  the  plaintiff  in  error.  —  There  has  not  been  any  infringement 
here.    The  patent  is  for  a  certain  process,  in  which  is  em- 
ployed a  well-known  *  substance,  carburet  of  manganese ;   *  509 
the  supposed  infringement  is  that  of  effecting  the  same  re- 
sult by  a  different  process,  namely,  by  the  mixture  of  black  oxide 
of  manganese  and  a  carbonaceous  substance.    The  two  things  are 
not  the  same.    If  there  had  been  a  patent  for  the  use  of  diamond 
in  a  certain  process,  and  it  had  afterwards  been  discovered  that 
the  same  result  could  be  produced  by  throwing  in  common  carbon 
and  some  other  ingredient,  the  employment  of  those  two  things 
would  have  been  a  new  discovery,  not  an  infringement  of  the 
patent.    The  use  of  these  two  materials  was  never  contemplated 
by  the  patent.     The  very  terms  of  the  description  show  them  to 
be  different  processes,  and  they  cannot  be  treated  as  the  same,  be- 
cause the  same  result  is  produced  by  them  both.    It  cannot  be 
said,  because   carburet  of  manganese  may  be  produced  by  the 
union  in  the  melting  pot  of  the  black  oxide  and  the  carbonaceous 
matter,  that  therefore  the  carburet  is  used  as  the  agent  of  the  new 
process.     At  the  time  the  patent  was  taken  out,  it  was  not  known 
that  the  oxide  of  manganese  and  the  carbonaceous  matter,  when 
put  into  the  crucible  with  the  blistered  steel,  would  there  form  the 
carburet  of  manganese.     It  is  said  that  the  two  things  are  equivar 
lent  to  each  other,  but  if  that  which  is  equivalent  to  a  known  sub- 
stance is  not  known  to  be  an  equivalent,  the  discovery  tiiat  it  is  so 
becomes  a  new  invention.     If  they  were  known  to  the  patentee  to 
be  equivalent  processes,  and  he  has  only  pointed  out  the  carburet, 
which  was  an  expensive  article,  while  he  knew  and  intended  to 
use  the  oxide  and   the  carbonaceous  matter,  he  has  done  that 
which  was  highly  improper,  for  he  has  not  given  the  public  the 
benefit  of  his  real  invention,  and  the  patent  is  therefore  void.    The 
proportions  of  the  chemical  agents  in  the  two  processes  are  not  the 
same  ;  they  are  one  to  three  per  cent,  of  carburet  of  man- 
ganese in  the  patent ;  the  oxide  of  manganese  and  coal  *  tar   *  510 
are  now  known  not  to  be  required  in  the  same  proportions, 
and  if  they  formed  part  of  the  invention,  the  patentee  should  have 
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which,  in  his  specification,  he  stated  to  be  prepared  from  what  was 
known  in  the  trade  as  the  ''best  selected  copper,"  and  from 
''  foreign  zinc,"  these  being,  in  fact,  purified  products  of  copper 
and  zinc ;  the  defendant  used  ordinary  copper  and  zinc,  but  puri- 
fied them  in  the  process  of  making  the  sheathing.  Lord  Lynd- 
hurst  held  tliat  to  be  an  invasion  of  the  plaintiff's  patent. 

The  invention  here  was  the  discovery  of  a  principle.  When  that 
is  once  discovered  scientific  m^n  can  always  find  several 
*51S  methods  of  carrying  it  into  effect;  but  each  *  will  be  but 
the  application  of  the  same  principle,  and  an  infringement 
of  the  patent  which  protects  the  discovery :  Jape  v.  Pratt^  Mang- 
nail  V.  Bmecke^  The  Electric  Telegraph  Company  v.  Brett?  The 
doctrine  as  to  an  intention  to  infringe,  stated  in  the  judgment  of 
the  Court  of  Exchequer,^  was  commented  on,  and  denied  by  the 
Lord  Chancellor,  in  Stevens  v.  Keating^  and  by  the  Vice-Chan- 
oellor  of  England  in  Hea^h  v.  Unwin.^ 

The  specification  itself  shows  the  detailed  use  of  the  separate 
materials  which  are  employed  in  the  process  ;  but  in  compliance 
with  the  rule  laid  down  in  Savory  v.  Priced  it  uses  the  name  of 
the  product  obtained  by  their  combination.  In  fact,  therefore, 
the  specification  does  contain  a  complete  statement  of  the  two 
equivalents  which  have  been  employed  in  carrying  into  effect  the 
patentee's  discovery. 

Mr.  T  JoneSy  in  reply.  —  To  sustain  the  argument  on  the  other 
side,  it  must  be  held  that  a  patent,  for  the  use  of  carburet  of 
manganese  is  infringed  by  the  use  of  any  two  or  more  things 
which  now,  or  at  any  future  time,  may  be  found  to  produce  the 
same  results.  Stevens  v.  Keating^  as  now  stated  in  argument,  is 
the  only  cited  case  that  really  has  any  application  at  all  to  the 
present ;  but  the  difference  between  the  two  is  great :  for  borax, 
and  its  component  parts,  and  their  chemical  powers,  had  been 
known  for  a  great  many  years  before  the  patent ;  but  that  the 
oxide  of  manganese  and  coal  tar  would  produce  all  the  effects 
of  carburet  of  manganese  was  not  known  till  after  the  date  of 
this  patent.    That  discovery  was  then  for  the  first  time  made. 

>  1  Webflt.  Pat  Cas.  144.  '  Nbrman  on  Patents,  135. 
'  20  Law  J.  N.  S.  C.  P.  123, 10  C.  B.  838. 

*  13  M.  &  W.  593.  *  Not  reported. 

•  16  Law  J.  N.  S.  Ch.  288, 15  Sim.  552.  «  Byan  &  M.  1. 
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To  hold  this  to  be  an  *  infringement  of  the  patent  would  *  514 
be,  first,  to  give  the  patentee  the  benefit  of  a  discovery 
which,  if  he  knew  at  the  time,  he  wrongfully  concealed  from 
the  public,  for  there  is  not  a  reference  to  it  in  his  specification  ; 
and  next,  it  would  be  to  check,  during  the  existence  of  any  pat- 
ent, all  efibrts  to  obtain  the  same  results  by  easier  and  cheaper 
means. 

The  Lord  Chancellor,  after  observing  that  the  case  had 
been  very  ably  argued,  proposed  the  following  question  for  the 
Judges:  — 

*^  Whether  looking  at  the  record,  as  set  forth  in  the  Joint  Ap- 
pendix to  the  printed  cases,  there  was  evidence  for  the  jury  that 
the  plaintifi*  in  error  was  guilty  of  an  infringement  of  the  patent 
stated  in  the  declaration,  by  using  oxide  of  manganese  and  car- 
bonaceous matter  in  the  manufacture  of  cast  steel,  in  the  manner 
in  which,  according  to  his  admission  at  the  trial,  he  did  use 
them  ?  " 

Thb  Lord  Chief  Baron,  in  the  name  of  the  Judges,  requested 
time  to  consider  the  answer. 

1855.     May  21. 

Mr.  Justice  Crowder.  —  My  Lords,  —  To  the  question  upon 
which  your  Lordships  have  desired  the  opinion  of  the  Judges,  I 
answer,  that  in  my  opinion  there  was  evidence  for  the  jury  of  the 
infringement  of  the  patent. 

The  defendant  in  error  took  out  the  patent  for  certain  im- 
provements in  the  manufacture  of  iron  and  steel,  and  in  his 
specification  he  mentions  several ;  but  the  only  one  material  to 
this  inquiry  is  that  which  refers  to  the  use  of  carburet  of  man- 
ganese. 

The  question  proposed  by  your  Lordships  arises  upon  the 
plea  of  not  guilty.  There  are  other  pleas  upon  the  *  record  *  516 
raising  issues  as  to  the  novelty  of  the  invention  and  the 
sufficiency  of  the  specification,  which  were  found  by  the  jury  for 
the  plaintiff  below ;  and, .indeed,  for  the  purpose  of  considering 
the  question  of  infringement,  the  invention  must  be  assumed  to 
be  new,  and  well  described  in  the  specification.  He  declares  the 
nature  of  his  invention  to  be  [his  Lordship  stated  it]. 
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B7  tins  language  I  understand  the  substance  of  the  inyention 
to  be  the  application  of  carburet  of  manganese  to  the  manufacture 
of  cast  steel,  in  order  to  improve  its  quality ;  and  I  understand 
the  modvs  operandi  to  be  substantially  the  melting  together  in  the 
crucible  carburet  of  manganese  and  blistered  steel  or  iron.  It 
follows,  I  think,  that  the  patentee  is  protected  by  his  patent 
against  the  use  of  carburet  of  manganese  with  iron  or  blistered 
steel  in  its  conversion  into  cast  steel,  in  any  mode  in  which  those 
substances  are  brought  together  in  a  fluid  state  in  the  crucible  so 
as  to  produce  the  same  result.  It  seems  to  me  to  be  immaterial 
in  what  manner,  or  at  what  time,  the  carburet  of  manganese  is 
formed,  provided  it  be  present  in  a  fluid  state  when  the  cast  steel 
is  in  a  condition  to  be  poured  into  the  ingot  mould.  It  appears 
from  the  evidence,  that  when  the  patentee  obtained  his  patent,  and 
for  some  time  afterwards,  he  was  in  the  habit  of  first  making  the  car- 
buret of  manganese  by  melting  together  coal  tar  and  oxide  of  man- 
ganese ;  and  when  that  product  had  been  obtained  in  a  solid  form, 
it  was  put  into  the  crucible  with  fragments  of  iron  or  blistered  steel, 
and  the  fusion  of  these  materials  together  produced  an  improved 
cast  steel.  It  was  afterwards  found  by  the  patentee,  and  commu- 
nicated by  him  to  the  plaintifi*  in  error  and  others,  that  if,  instead 
of  making  the  carburet  of  manganese  first,  and  then  putting  it 
into  the  crucible  with  iron  or  blistered  steel,  its  component 
*  516  parts,  coal  tar  and  oxide  of  manganese,  were  put  into  *  the 
crucible  with  the  fragments  of  iron  or  blistered  steel,  the 
carburet  would  be  produced  in  a  state  of  fusion,  and  would  then 
operate  precisely  in  the  same  manner  in  the  improvement  of  the 
cast  steel,  with  a  very  great  saving  of  expense.  And  it  is  admitted, 
that  the  plaintiff  in  error  has  manufactured  cast  steel  by  placing 
coal  tar  and  oxide  of  manganese  in  the  crucible  with  iron,  and 
melting  them  together. 

Now,  there  is  ample  evidence  upon  the  record  from  the 
scientific  witnesses  for  the  jury  to  infer  that  by  this  process 
carburet  of  manganese  is  formed  in  the  crucible  at  a  lower 
temperature  than  that  at  which  the  iron  is  fused,  and  tliat 
its  action  afterwards  in  alloying  with  the  steel  is  the  same  as 
when  the  carburet  of  manganese  is  first  put  into  the  crucible 
in  its  solid  form,  and  then  melted;  and  that  was  indeed  ad- 
mitted in  argument  at  your  Lordships'  bar:  but  it  was  con- 
tended tliat,  assuming  such  a  state  of  facts  to  be  clearly  estab- 
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lished  in  proof,  it  would  afford  no  evidence  of  an  infringement  of 
the  patent. 

It  seems  to  me,  however,  that  it  is  evidence  of  a  direct  infringe- 
ment, because  it  shows  the  use  by  the  plaintiff  in  error  of  carburet 
of  manganese  melted  with  iron  in  the  process  of  its  conversion 
into  cast  steel,  which  is  substantially  the  invention  patented  by  the 
defendant  in  error.  I  do  not  perceive  here  the  use  of  chemical 
equivalents,  but  I  observe  a  direct  use  of  the  identical  chemical 
agency  described  in  the  specification.  The  carburet  t)f  manganese 
in  a  fluid  state  acts  in  both  processes  upon  the  fused  iron,  and  pro- 
duces the  same  effect.  The  point  to  be  reached  in  both  processes, 
bePorc  the  carburet  of  manganese  can  act  upon  the  iron,  is  the 
fusion  of  all  the  ingredients.  When  that  has  been  accomplished 
the  action  takes  place,  and  the  desired  result  is  produced  in  the 
cast  steel.  The  only  difference  between  the  processes  of 
the  plaintiff  and  the  *  defendant  is  what  occurs  before  that  *  617 
point  is  reached.  The  defendant  in  error  makes  his  car- 
buret with  coal  tar  and  oxide  of  manganese,  and  puts  it,  when  in 
a  cold  and  solid  state,  into  the  crucible  to  be  fused  with  the  iron. 
The  plaintiff  in  error  makes  his  carburet  with  the  same  ingredi- 
ents, but  puts  them  in  the  crucible  together  with  the  iron,  and 
melts  them  with  one  and  the  same  heating;  but  in  doing  this* he 
produces  his  carburet  of  manganese  in  a  fluid  state,  before  the 
iron  is  fused  or  acted  upon  by  it. 

It  is  said,  however,  that  both  the  language  of  the  specification 
and  the  evidence  in  the  cause  abundantly  show  that  the  patentee 
never  contemplated  such  a  mode  of  combination  of  carburet  of 
manganese  with  iron  as  is  used  by  the  plaintiff  in  error,  and 
that,  therefore,  the  use  of  it  could  not  constitute  an  infringement 
of  the  patent. 

A  similar  argument  was  urged  by  the  defendant's  counsel  in  the 
case  of  Nielson's  hot  blast  patent,  Neihon  v.  Harford^  but  without 
success.  There  it  was  clear  that  the  patentee  was  unacquainted, 
when  he  filed  his  specification,  with  the  most  beneficial  mode  of 
carrying  liis  invention  into  effect.  But  it  was  held,  that  although 
the  use  of  pipes  by  the  defendant,  which  had  not  been  in  the  con- 
templation of  the  patentee,  was  an  improvement,  it  was  never- 
theless an  infringement  of  the  plaintiff's  patent.^    And  in  Th€ 

»  1  Web«t  Pat  Cas.  304.  •  1  Webet  Pat  Cas.  828. 
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Electric  Telegraph  Company  v.  Brett  ^  it  was  decided  that  a  patent 
^^  for  improvements  in  giving  signals  and  sounding  alarms  in 
distant  places  by  means  of  electric  currents  transmitted  through 
metallic  circuits  "  was  infringed  by  the  defendant^  whose  electric 
currents  were  transmitted  through  a  circuit,  nearly  one  half  of  which 
was  formed  by  the  earth  instead  of  by  metallic  wires,  although  it 
was  unquestionably  a  great  improvement  on  tlie  original 

♦  518    invention,  *  and  although  at  the  time  of  filing  the  specifica- 

tion it 'could  not  have  been  in  the  contemplation  of  the  pat- 
entee, because  the  discovery  had  not  then  been  made  that  the  earth 
would  act  in  the  same  manner  as  a  metallic  conductor  in  completing 
the  electric  circuit.  And  so  I  think  here  the  process  of  the  plaintiflf 
in  error  is  an  improvement  upon  the  invention  of  the  defendant  in 
error,  while,  at  the  same  time,  it  is  an  infringement  of  his  patent. 

Mr.  Justice  Crompton.  — ^I  think  that  there  was  some  evidence 
for  the  jury  of  an  infringement  of  the  patent  in  this  case,  and  I 
have  already  given  my  reasons  for  this  opinion  at  considerable 
length  in  the  Exchequer  Chamber. 

I  would  observe,  however,  that  I  do  not  agree  with  the  argu- 
ment for  the  plaintiff  in  error,  that  the  question  of  infringement 
can*  depend  on  whether  the  mode  of  working  alleged  to  be  an 
infringement  was  or  was  not  known  to  the  patentee  or  to  those 
skilled  in  the  particular  matter  at  the  time  of  the  specification. 
On  a  plea  raising  the  question  as  to  the  sufficiency  of  the  specifica- 
tion, the  knowledge  of  the  patentee  may  be  material ;  but  upon 
the  only  issue  now  under  consideration,  the  patent  is  to  be  taken 
to  be  valid,  and  the  invention,  as  claimed,  to  be  useful  and  novel, 
and  it  is  to  be  taken  that  the  patentee  has  specified  all  that  he 
could  be  required  to  have  specified.  If  a  new  process,  of  which  he 
and  all  others  were  ignorant  at  the  time  of  the  specification,  is 
found  out  afterwards,  the  exercise  of  such  new  process  may  be  an 
infringement,  provided  that  it  is  substantially  the  same  with  or 
includes  the  patented  invention.  An  improved  method  of  doing 
in  efiect  the  same  thing  may  well  be  an  infringement  of  the  patent, 
though  not  known  at  the  time  of  the  specification. 

♦  519        *  Neither  do  I  agree  with  the  argument  of  the  plaintiff 

in  error,  that  this  invention  was  merely  putting  solid  pieces 
of  carburet  into  the  pot  with  the  broken  pieces  of  iron.     I  have 
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before  givon  my  reasons  for  thinking  that  the  invention  claimed 
was  the  use  of  the  carburet  in  the  manufacture  of  the  steel,  and 
for  thinking  that  there  was  some  evidence  for  the  jury  that  the 
new  process  was  an  improved  and  neater  mode  of  carrying  on  the 
old  invention. 

It  was  said  that  what  was  done  in  the  present  case  was  an  equiv- 
alent merely  for  what  was  pointed  out  in  the  patent  and  specifi- 
cation, that  all  known  equivalents  must  be  expressly  or  impliedly 
specified,  that  the  alleged  equivalent  in  the  presentcase  must  be 
assumed  to  have  been  unknown  at  the  date  of  the  specification,  and 
that  it  must  be  treated  as  a  new  discovery  not  within  the  range  of 
the  patent,  and  excluded  from  the  specification,  and,  therefore,  not 
an  infringement 

Such  an  argument  could  only,  in  my  opinion,  be  of  any  weight 
in  cases  where  the  supposed  equivalent  is  something  really  differ- 
ent from  the  thing  itself,  as  if  in  the  present  case  the  alleged  in- 
fringement had  been  by  using  instead  of  the  carburet  of  manga- 
nese one  or  more  substances  which,  alone  or  united,  though  not 
being  carburet  of  manganese,  would  have  had  the  same  effect  in 
making  the  improved  steel,  —  the  use  of  such  different  things  pro- 
ducing the  same  effect,  whether  operating  in  the  same  or  a  differ- 
ent manner  might  be  the  use  of  things  out  of  the  patent,  and 
might  properly  be  called  the  use  of  an  equivalent.  The  present  is 
not,  in  my  opinion,  the  use  of  what  can  be  properly  termed  an 
equivalent.  If  the  oxide  and  the  carbonaceous  matter  operated  so 
as  to  produce  the  same  effects  as  the  carburet  without  forming  the 
carburet,  they  might  possibly  be  deemed  equivalent  to  it, 
but  the  evidence  was  pointed  *to  a  direct  using  of  the  *520 
carburet.  I  look  upon  this,  therefore,  as  a  case  not  of  any 
equivalent,  but  as  a  case  where  there  was  evidence  of  a  direct  in- 
fringement of  the  patent  by  the  use  of  the  carburet  of  manganese. 
The  effect  of  the  evidence  was,  that  the  carburet  of  manganese 
was  made  in  a  less  expensive  way  in  the  pot,  instead  of.  a  more 
expensive  way  out  of  the  pot. 

The  knowledge  or  intention  of  the  party  infringing  the  patent  is 
now  most  properly  admitted  to  be  immaterial ;  and  if  there  was 
no  evidence  of  infringement  in  the  present  case,  any  person  might, 
after  the  patent  and  specification  came  out,  have  gone  to  a  scien- 
tific chemist  and  said :  "  There  is  a  new  invention  of  making  im- 
proved steel  by  applying  carburet  of  manganese  to  the  iron  in  the 
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process  of  melting ;  cannot  we  manage  to  put  together  the  ingre- 
dients of  carburet  of  manganese  in  packages,  and  put  these  pack- 
ages in  the  pot,  so  that  the  carburet  maj  be  formed  in  the  pot  and 
have  the  same  effect  as  if  put  in  in  the  shape  of  carburet  ?  "  And 
the  execution  of  this  plan  would,  according  to  the  argument  of  the 
plaintiff  in  error,  have  been  no  infringement,  but  would  have  mere- 
ly been  the  legitimate  use  of  a  new  discovery.  To  my  mind  it 
would  appear  to  be  a  direct  use  of  the  carburet  in  the  niaking  of 
an  improved  steel. 

The  only  way  in  which  I  think  there  would  be  a  defence  on  the 
plea  of  not  guilty  is,  if  your  Lordships  should  adopt  the  argument 
which  I  have  before  referred  to,  and  should  hold  the  invention  not 
to  be  the  use  of  the  carburet  in  the  manufacture,  but  merely  the 
putting  into  the  pot  the  specified  materials  in  the  manner  and  pro- 
portions pointed  out  by  the  plaintiff  as  his  modus  operandL  And 
this  appears  to  me  to  be  the  real  question  in  the  case.  I  think 
that  it  would  be  a  narrow  and  dangerous  construction  to 
limit  the  invention,  claimed  in  express  words,  by  the  mode 
*  521  *  *  and  process  of  working  which  the  plaintiff  sets  forth  as  a 
means  of  cariying  his  invention  into  effect. 

I  would  add,  with  reference  to  what  was  stated  at  the  bar  to 
have  been  the  evidence  given  at  the  late  trial  at  Liverpool,  which, 
though,  not  on  the  record,  I  may  refer  to  as  a  supposed  state  of 
facts,  that  supposing  there  had  been  previously  to  this  patent  a 
public  and  well-known  user  of  putting  the  oxide  of  manganese  and 
carbonaceous  matter  with  the  iron  into  the  pots,  and  it  had 
appeared  by  the  evidence  of  chemists  that  this  process,  though  not 
known  to  do  so  at  the  date  of  the  patent,  really  operated  by  the 
formation  of  carburet  of  manganese  within  the  pot,  and  that  when 
formed  the  carburet  applied  itself  to  the  iron  ;  and  supposing,  that 
in  such  a  state  of  the  manufacture  the  plaintiff  had  taken  out  his 
patent  for  the  employment  of  carburet  of  manganese  in  the  manu- 
facture of  steel,  I  should  think  it  clear  that  there  was  evidence  to 
go  to  the  jury  that  the  patented  invention  was  not  novel.  It  cer- 
tainly would  seem  strange  if  the  patent  claiming  the  invention  of 
the  employment  of  the  carburet  could  be  supported,  when  it 
appeared  that  the  carburet  had  been  long  so  employed  by  being 
formed  in  the  pot  from  the  oxide  and  the  carbonaceous  matter, 
though  the  exact  mode  of  the  operation  bad  not  been  known.  In 
fact,  the  plaintiff's  invention  in  such  a  case  would  have  been, 
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what  indeed  it  seemed  from  the  evidence  at  the  trial  at  Liverpool 
to  have  really  been,  a  discovery  of  a  worse  and  more  expensive 
mode  of  applying  the  carburet.  If  proof  of  such  user  before  the 
patent  would  be  evidence  that  there  was  no  novelty,  it  seems  to 
follow  that  the  user  after  the  patent  would  be  evidence  of  an 
infringement. 

The  argument  urged  at  the  bar  as  to  its  being  matter  of  specula- 
tion and  of  doubt,  whether  the  carburet  was  really  formed 
in  the  pots  before  it  alloyed  itself  with  the  steel,  *  would  *  522 
only  go  to  prove  that  the  weight  of  the  evidence  for  the 
jury  was  less.  But  I  think  that  there  was  clearly  some  evidence 
of  that  fact,  and  if  so,  that  there  was  evidence  for  the  jury,  that 
the  new  process  was  an  '^  employment  of  the  carburet  of  manganese 
in  the  manufacture  of  steel,"  though  in  a  method  improved  and 
neater  than  the  one  first  adopted  by  the  plaintiif,  and  mentioned 
by  him  in  his  specification  as  a  mode  of  carrying  out  his  invention. 

I  answer  your  Lordships'  question,  therefore,  in  the  affirmative. 

Mb.  Justice  Williams.  —  My  Lords,  this  case  appears  to  me  to 
turn  entirely  on  the  question,  what  is  really  the  invention  described 
and  claimed  by  the  patentee  in  his  specification. 

If  it  is  merely  the  particular  process  for  the  manufacture  of  cast 
steel  therein  described,  then,  in  my  opinion,  the  plaintiff  in  error 
would  not  be  guilty  of  any  infringement  of  the  patent  by  reason  of 
using  the  oxide  of  manganese  and  carbonaceous  matter  in  that 
manufacture  in  the  manner  in  which  it  is  admitted  he  did  use 
them.  For,  according  to  the  described  process,  carburet  of  man- 
ganese, a  then  existing  thing,  is  to  be  put  into  the  crucible 
together  with  steel  or  iron,  in  defined,  though  not  exactly  defined, 
proportions  of  weight  to  each  other,  and  then  heat  is  to  be  applied. 
Now  it  is  plain  that  the  melting  together  of  oxide  of  manganese 
and  carbonaceous  matter  with  steel  or  iron  is  no  direct  infringe- 
ment of  a  patent  for  this  process.  And  the  only  question  can  be, 
whether  it  is  an  indirect  infringement  by  the  substitution  of  an 
equivalent.  There  is  ample  evidence  that  to  melt  together  oxide 
of  manganese  and  carbonaceous  matter  with  steel  and  iron  will 
serve  as  an  equivalent  for  the  melting  together  of  carburet  of 
manganese  with  steel  or  iron  in  producing  the  desired 
result.  *  But  there  is  no  evidence  that,  at  the  time  of  the  *  523 
patent  and  specification,  this  was  known  to  persons  of 
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ordinary  skill  in  chemistry.  And  I  fully  agree  with  the  doctrine 
which  has  been  repeatedly  laid  down  in  the  course  of  the  discus- 
sion of  this  cause,  that  though  the  use  of  a  chemical  or  mechanical 
substitute,  wliich  is  a  known  equivalent  to  the  thing  pointed  out 
by  the  specification  and  claimed  as  the  invention,  amounts  to  an 
infringement  of  the  patent,  yet  if  the  equivalent  were  not  known 
to  be  so  at  the  time  of  the  patent  and  specification,  the  use  of  it  is 
no  infringement. 

But  if  the  invention  described  and  claimed  by  the  patentee  in 
this  case  is  not  the  particular  process  specified,  but  the  employ- 
ment of  carburet  of  manganese  in  the  process  of  the  conversion 
of  iron  into  steel,  and  if  the  description  of  the  process  in  the 
specification,  instead  of  being  a  description  of  the  invention,  is 
only  a  description  of  one  mode  of  carrying  the  invention  into 
effect,  an  entirely  different  doctrine  becomes  applicable  to  the 
question,  viz.,  the  doctrine  that  if  a  patent  is  taken  out  for  the 
application  of  a  principle,  coupled  with  a  mode  of  carrying  the 
principle  into  effect,  the  patentee  is  entitled  to  protection  from  all 
other  modes  of  doing  so,  whether  known  or  not  known  at  the 
time  of  the  specification.  And  I  am  of  opinion  that  the  latter 
is  the  true  view  of  the  invention  described  and  claimed  by  the 
patentee  in  this  case. 

If  so,  there  can  be  no  room  for  doubt  that  there  is  evidence  of 
an  infringement  of  the  patent.  For  there  is  evidence  that  the 
oxide  of  manganese  and  carbonaceous  matter,  as  used  by  the 
plaintiff  in  error  in  the  manufacture  of  cast  steel,  formed  in  the 
crucible,  by  the  action  of  the  heat,  a  carburet  of  manganese 
before  the  steel  or  iron  began  to  melt,  and  that  subsequently, 
when  the  steel  or  iron  melted,  the  carburet  alloyed  itself  there- 
with, producing  thereby  the  improved  cast  steel ;  and  that 
*  524  in  this  *  way  carburet  of  manganese  was  employed  in 
the  process  used  by  the  plaintiff  in  error  for  converting 
steel  or  iron  into  cast  steel  in  order  to  procure  an  improved  cast 
steel. 

For  these  reasons,  I  beg  to  answer  your  Lordships'  qyiestion  m 
the  affirmative. 

Mr.  Baron  Platt.  —  The  patentee  claimed  under  his  patent,  for 
himself  and  his  licensees,  the  exclusive  use  of  carburet  of  man- 
ganese in  any  process  whereby  iron  is  converted  into  cast  steel. 
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The  substance,  of  which  he  has  so  claimed  the  exclusive  use, 
in  an  improved  manufacture  of  cast  steel,  was  a  well-known 
chemical  body,  having  a  distinctive  appellation  descriptive  of  its 
component  parts. 

Persons  of  humble  chemical  acquirements  would  know  that 
carburet  of  manganese  resulted  from  the  combination  of  oxide 
of  manganese  with  carbon ;  and  finding  bj  experiment  that  the 
constitutent  parts  placed  together  in  a  crucible  with  iron  would 
form  their  combination  before  the  iron  was  ready  for  their  united 
action,  might  readily  hit  upon  tlie  expedient  of  collecting  in  the 
crucible  oxide  of  manganese,  carbonaceous  matter,  and  the  steel, 
submitting  the  whole  to  the  same  heat,  and  thus,  while  the  fusion 
of  the  steel  was  proceeding,  manufacturing  and  preparing  for 
action  contemporaneously  in  the  same  pot  the  carburet  of  man- 
ganese, and  afterwards  continuing  the  carburet  in  a  state  of  fu- 
sion, and  using  it  while  in  that  state  in  a  process  whereby  iron  was 
converted  into  cast  steel. 

Was  there  evidence  of  such  a  state  of  circumstances  ?     Such 
evidence  appears  to  me  to  have  been  presented  by  the  testimony  of 
Thomas  Bevins,  Robert  Warrington,  John  Thomas  Cooper,  An- 
drew Ure,  and  William  Thomas  Brande.     Their  testimony  con- 
curred to  establish  that  the  effect  of  introducing  into  the 
crucible  oxide  of  manganese   and  carbonaceous  *  matter    *  525 
with  the  steel  was  the  same  as  that  produced  under  Heath's 
patent ;  that  neither  tlie  carbonaceous  matter  nor  the  oxide  of 
manganese  alone  would  produce  the  desired  result  on  the  steel ; 
and  that  in  the  operation  they  must  have  combined,  and  in  their 
combined  state  of  carburet  of  manganese  alone  produced   that, 
result. 

If,  instead  of  putting  into  one  crucible  the  carbonaceous  matter, 
the  oxide  of  manganese,  and  the  steel  together,  the  plaintiff  in 
error  had  first  submitted  to  the  action  of  heat  the  carbonaceous 
matter  and  the  oxide  of  manganese,  and  so  produced  the  combined 
body,  carburet  of  manganese ;  and  in  a  second  operation  used  this 
carburet  on  the  improved  manufacture  of  cast  steel,  that  second 
operation  would  have  been  an  infringement  of  the  patent. 

Does  it  become  less  an  infringement  because  Mr.  Unwin  manu- 
factures, while  the  steel  is  undergoing  the  process  of  fusion,  the 
carburet  in  the  same  pot  ?  If  a  dyer  had  discovered  that  the  use 
of  sulphate  of  soda,  in  preparing  fluids  for  dyeing  silken,  woollen, 
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or  cotton  fabrics,  improved  the  brilliancy  of  colour,  and  promoted 
economy  in  the  exercise  of  his  art ;  and  the  invention  being  new, 
he  obtained  a  patent  for  the  improvement ;  could  any  other  person, 
without  infringing  the  dyer's  patent,  afterwards  prepare  the  same 
fluids  for  the  same  purposes,  and  in  doing  so,  instead  of  adding 
the  sulphate  of  soda,  add  the  sulphuric  acid  and  soda  separately  ? 
Gould  he  say,  that  although  true  it  is  that  my  result  is  precisely 
the  same,  yet  as  I  mixed  with  the  fluid  soda  and  sulphuric  acid 
separately,  leaving  them  to  the  consequences  of  their  natural  affini- 
ties, and  did  not  use  both  together  in  their  combined  form  of  sul- 
phate of  soda,  I  have  not  infringed  the  right  of  the  patentee  under 
his  patent  ? 
Tlie  Judges  in  the  Court  of  Exchequer,  in  giving  judgment 
in  Heath  v.  Unwind  after  observing  that  the  speciflcation 
*  626  *  was  expressly  for  the  employment  of  carburet  of  man- 
ganese, seem  to  have  relied  on  the  putting  a  certain  quan- 
tity of  it  in  an  unmelted  state  into  the  crucible,  as  being  the  par- 
ticular mode  of  using  it  in  pursuance  of  the  patent.  According  to 
this  narrow  construction,  Unwin  would  not  have  been  guilty  of  an 
infringement  by  using  the  carburet,  provided  he  poured  it  in  a 
molten  state  into  the  crucible  containing  the  iron.  The  patent, 
however,  as  explained  by  the  specification,  cannot  be  so  limited. 
The  use  of  the  carburet,  whether  introduced  into  the  crucible  in 
an  unmelted  or  in  a  molten  state,  or  actually  composed  in  the  pot 
containing  the  steel,  would,  as  it  seems  to  me,  fall  equally  within 
the  protection  of  the  letters  patent,  which  granted  a  monopoly  of 
the  general  use  in  a  particular  branch  of  the  manufacture  of  steel. 
Ad  questionem  facti  non  respondent  Judices;  ad  questionem  legU  wm 
respondent  Juratares.  It  was  not  for  the  Judge,  but  for  the  jury,  to 
decide  whether  the  deductions  of  chemical  science,  warranted  by 
investigation  and  experience,  were  the  results  of  mere  conjecture, 
or  were  so  justified  by  sound  reason,  applied  to  the  consideration 
of  Unwin's  mode  of  conducting  the  process  of  converting  iron  into 
cast  steel,  and  of  the  well-known  properties  of  the  bodies  selected 
for  so  conducting  it,  as  to  enable  them  safely  to  conclude  that 
Unwin  had  in  that  process  used  carburet  of  manganese.  Mr.  T. 
Cooper,  in  giving  his  testimony,  states  as  facts,  that  the  carbon  of 
the  tar  and  the  oxide  of  manganese  would  fuse  before  the  steel ; 
that  the  oxide,  unless  diverted  from  its  action  on  the  pot,  would 
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break  it ;  that  the  oxide  did  not  act  upon  the  pot ;  that  the  action 
of  the  carbon  on  the  oxide  would  prevent  its  doing  so,  and  that 
the  mutual  action  of  the  carbon  and  the  oxide  on  each  other  in  a 
state  of  fusion,  would  elaborate  carburet  of  manganese.  Putting 
together  these  facts,  and  adding  to  them  the  identity  of  the 
improvement  effected  in  the  cast  steel  by  the  operation  *  of  *  527 
Unwin,  and  by  the  operation  of  Heath,  and  the  knowledge 
that  the  use  of  carburet  of  manganese  alone  had  up  to  the  time  of 
the  witness's  appearance  at  the  trial  effected  that  improvement, 
any  one  acquainted  with  the  rudiments  of  chemistry  would  reason- 
ably conclude  that  the  result  of  fusing  together  in  the  same  pot 
carbonaceous  matter  and  oxide  of  manganese  must  be  carburet  of 
manganese ;  that  in  Unwin's  operation  this  compound  body  was 
ready  to  operate  on  the  iron  as  soon  as  that  metal  was  melted,  and 
was,  in  truth,  then  used  in  the  process  of  converting  the  iron  into 
cast  steel. 

The  patent  was  not  for  introducing  into  the  crucible  with  the 
steel  any  certain  body  or  bodies,  or  such  body  or  bodies  in  a  pre- 
scribed state,  but  for  using  the  carburet  of  manganese,  however 
formed,  in  the  process  of  the  contemplated  conversion.  The  use 
really  begins  as  soon  as,  and  not  before,  the  carburet  and  the  iron 
are  both  in  a  state  of  fusion.  Whether  the  plaintiff  in  error  directly 
or  indirectly  used  the  carburet  of  manganese  in  a  process,  where- 
by iron  was  converted  into  cast  steel,  was  surely  a  question  of 
fact.  The  affirmative  of  that  question  seems  to  me  to  have  been 
supported  by  the  testimony  of  the  witnesses  to  whom  I  have  already 
alluded. 

To  the  question,  therefore,  proposed  by  your  Lordships,  I 
answer,  in  conformity  with  the  opinion  expressed  by  me  in  the 
Exchequer  Chamber,  that,  in  my  judgment,  there  was  such  evi- 
dence. 

Mb.  Justice  Erle.  —  My  answer  to  your  Lordships'  question  is 
in  the  affirmative.  The  patent  is  for  the  employment  of  carburet 
of  manganese  in  the  manufacture  of  cast  steel,  not  for  a  mode  of 
making  that  carburet,  and  there  is  evidence  to  prove  that  the  de- 
fendant, by  heating  the  elements  of  carburet  of  manganese  with 
iron,  formed  first  the  carburet  and  then  cast  steel. 

*  If  the  evidence  satisfied  the  jurymen  of  this  fact,  it  *  628 
would  satisfy  them  that  the  defendant  used  carburet  of 
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znanganese  in  the  manufacture  of  cast  steel,  and  so  directly  in- 
fringed the  patent.  Thus  there  was  evidence  for  the  jury  of  a 
direct  infringement. 

Further,  I  am  of  opinion  that  if  the  jurors  were  not  satisfied 
that  carburet  of  manganese  was  formed  in  the  process  used  by  the 
defendant,  and  so  were  not  satisfied  of  a  direct  infringement,  still 
there  was  evidence  from  which  they  might  find  that  he  had  indi- 
rectly infringed  this  patent  for  the  use  of  a  substance  in  a  process, 
by  the  use  of  the  elements  of  that  substance  in  that  process,  which 
elements  were  known  to  be  equivalent,  chemically,  to  tlie  sub- 
stance itself  in  that  process. 

At  the  time  of  the  patent  the  patentee  made  the  carburet  by 
beating  the  carbon  and  manganese  till  the  carburet  was  formed ; 
he  then  used  the  carburet  by  heating  it  with  the  iron  till  the  cast 
steel  was  formed.  He  afterwards  discovered  that  if  these  elements 
of  the  carburet  were  heated  with  the  iron  the  same  result  would 
be  obtained,  and  one  heating  would  be  saved.  He  communicated 
the  efiect  of  this  discovery  to  the  defendant  by  selling  to  him  a 
packet  containing  these  elements  of  the  carburet  to  be  so  used. 
And  the  patentee  knew  at  the  time  of  the  patent  these  to  be  the 
elements  from  which  he  formed  the  carburet,  and  from  that  knowl- 
edge was  induced  to  use  these  elements  as  equivalent  to  the  sub- 
stance mentioned  in  the  specification.  There  is,  thus,  evidence 
that  the  defendant  infringed  the  patent  by  the  use  of  the  elements 
•f  the  patented  substance  which  were  known  at  the  time  of  the 
patent  to  be  equivalent  to  that  substance. 

I  am  also  of  opinion,  that  a  patent  for  the  use  of  a  substance 
in  a  process  is  infringed  by  the  use  of  the  elements  of  that  sub- 
stance known  to  be  equivalent  thereto  at  the  time  of  the 
*  529  use,  if  used  for  the  purpose  of  taking  the  *  benefit  of  the 
patent  and  of  making  a  colourable  variation  therefrom. 
Taking  the  instance  put  in  the  argument  in  this  case  in  the  Ex- 
chequer, if  a  patent  was  for  the  use  of  soda  in  a  process,  and  by 
subsequent  analysis  sodium  and  oxygen  were  discovered  to  be  the 
elements  of  soda,  and  equivalent  thereto  in  the  process  in  ques- 
tion, the  use  of  sodium  and  oxygen  in  the  patented  process  for  the 
purpose  of  being  equivalent  to  soda  in  that  process,  would  appear 
to  me  to  be  an  infringement,  although  the  analysis  of  soda  was 
subsequent  to  the  patent.  In  like  manner,  if  the  discovery  had 
been  made  after  the  patent,  that  carbon  and  manganese  were 
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elements  of  the  carburet,  equivalent  to  the  carburet  of  manga* 
nese  in  the  patented  process,  the  use  of  those  elements  in  that 
process  for  the  purpose  of  being  equivalent  to  the  carburet, 
would,  in  my  judgment,  be  a  colourable  variation,  and  an  infringe- 
ment. 

Mr  Justice  Cresswell.  —  I  am  of  opinion  that  there  was  evi- 
dence for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  in- 
fringement of  the  patent  stated  in  the  declaration,  by  using  oxide 
of  manganese  and  carbonaceous  matter  in  the  manufacture  of  cast 
steel  in  the  manner  in  which,  according  to  his  admission  at  the 
trial,  he  did  use  them. 

It  was  admitted  on  the  trial  that  the  defendant  had,  since  the 
date  of  the  patent,  manufactured  cast  steel  by  using  oxide  of  man- 
ganese and  carbonaceous  matter  introduced  into  the  pot  at  the  same 
moment  with  the  steel,  and  several  scientific  witnesses  gave  their 
opinion  that  {he  oxide  of  manganese  and  carbonaceous  matter  so 
introduced  would  first  form  a  carburet  of  manganese,  which  would 
as  soon  as  formed  enter  into  combination  with  the  steel,  and  that 
the  oxide  of  manganese  would  not  combine  with  the  steel, 
until  it  had  first  formed  a  carburet  by  union  with  the  *  car-  ♦  530 
bonaceous  matter.  It  seems  to  me,  therefore,  that  there 
was  evidence  for  the  jury  of  the  defendant  having  used  carburet  of 
manganese  in  the  manufacture  of  cast  steel. 

If  the  plaintiff  had  claimed  only  the  particular  method  of  using 
a  carburet  of  manganese  in  the  manufacture  of  steel,  which  is  de- 
scribed in  his  specification,  I  should  have  thought  that  the  process 
adopted  by  the  defendant  had  not  infringed  his  patent  right ;  but 
his  claim  was  general  to  the  employment  of  carburet  of  manga- 
nese in  preparing  an  improved  cast  steel,  although  he  also  de- 
scribed, as  indeed  he  was  bound  to  do,  the  mode  in  which  he  pro- 
posed to  use  it.  The  claim  being  general,  and  the  evidence  in 
support  of  the  action  tending  to  show  that  the  defendant  had  used 
carburet  of  manganese  in  the  manufacture  of  steel  by  causing  it 
to  be  first  formed  in  the  pot  and  afterwards  mixed  with  the  steel,  I 
think  the  case  is  not  one  where  an  equivalent  has  been  used,  but 
the  thing  itself;  and  if  the  thing  itself  was  used,  although  the 
defendant  was  not  aware  of  it,  he  has  still  infringed  the  patent. 

In  Stevens  v.  Keating^  as  set  out  in  the  printed  cases,  it  appears 
that  the  plaintiff  took  out  a  patent  for  making  cement  by  uniting 
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znanganese  in  the  manufacture  of  cast  steel,  and  so  directly  in- 
fringed the  patent.  Thus  there  was  evidence  for  the  jury  of  a 
direct  infringement. 

Further,  I  am  of  opinion  that  if  the  jurors  were  not  satisfied 
that  carburet  of  manganese  was  formed  in  the  process  used  by  the 
defendant,  and  so  were  not  satisfied  of  a  direct  infringement,  still 
there  was  evidence  from  which  they  might  find  that  he  had  indi- 
rectly infringed  this  patent  for  the  use  of  a  substance  in  a  process, 
by  the  use  of  the  elements  of  that  substance  in  that  process,  which 
elements  were  known  to  be  equivalent,  chemically,  to  the  sub- 
stance itself  in  that  process. 

At  the  time  of  the  patent  the  patentee  made  the  carburet  by 
heating  the  carbon  and  manganese  till  the  carburet  was  formed ; 
be  then  used  the  carburet  by  heating  it  with  the  iron  till  the  cast 
steel  was  formed.  He  afterwards  discovered  that  if  these  elements 
of  the  carburet  were  heated  with  the  iron  the  same  result  would 
be  obtained,  and  one  heating  would  be  saved.  He  communicated 
the  effect  of  this  discovery  to  the  defendant  by  selling  to  him  a 
packet  containing  these  elements  of  the  carburet  to  be  so  used. 
And  the  patentee  knew  at  the  time  of  the  patent  these  to  be  the 
elements  from  which  he  formed  the  carburet,  and  from  that  knowl- 
edge was  induced  to  use  these  elements  as  equivalent  to  the  sub- 
stance mentioned  in  the  specification.  There  is,  thus,  evidence 
that  the  defendant  infringed  the  patent  by  the  use  of  the  elements 
#f  the  patented  substance  which  were  known  at  the  time  of  the 
patent  to  be  equivalent  to  that  substance. 

I  am  also  of  opinion,  that  a  patent  for  the  use  of  a  substance 
in  a  process  is  infringed  by  the  use  of  the  elements  of  that  sub- 
stance known  to  be  equivalent  thereto  at  the  time  of  the 
*  529  use,  if  used  for  the  purpose  of  taking  the  *  benefit  of  the 
patent  and  of  making  a  colourable  variation  therefrom. 
Taking  the  instance  put  in  the  argument  in  this  case  in  the  Ex- 
chequer, if  a  patent  was  for  the  use  of  soda  in  a  process,  and  by 
subsequent  analysis  sodium  and  oxygen  were  discovered  to  be  the 
elements  of  soda,  and  equivalent  thereto  in  the  process  in  ques- 
tion, the  use  of  sodium  and  oxygen  in  the  patented  process  for  the 
purpose  of  being  equivalent  to  soda  in  that  process,  would  appear 
to  me  to  be  an  infringement,  although  the  analysis  of  soda  was 
subsequent  to  the  patent.  In  like  manner,  if  the  discovery  had 
been  made  after  the  patent,  that  carbon  and  manganese  were 
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elements  of  the  carburet,  equivalent  to  the  carburet  of  manga* 
nese  iu  the  patented  process,  the  use  of  those  elements  in  that 
process  for  the  purpose  of  being  equivalent  to  the  carburet, 
would,  in  my  judgment,  be  a  colourable  variation,  and  an  infringe- 
ment. 

Mr  Justice  Cresswell.  —  I  am  of  opinion  that  there  was  evi- 
dence for  the  jury  that  the  plaintiff  in  error  was  guilty  of  an  in- 
fringement of  the  patent  stated  in  the  declaration,  by  using  oxide 
of  manganese  and  carbonaceous  matter  in  the  manufacture  of  cast 
steel  in  the  manner  in  which,  according  to  his  admission  at  the 
trial,  he  did  use  them. 

It  was  admitted  on  the  trial  that  the  defendant  had,  since  the 
date  of  the  patent,  manufactured  cast  steel  by  using  oxide  of  man- 
ganese and  carbonaceous  matter  introduced  into  the  pot  at  the  same 
moment  with  the  steel,  and  several  scientific  witnesses  gave  their 
opinion  that  {he  oxide  of  manganese  and  carbonaceous  matter  so 
introduced  would  first  form  a  carburet  of  manganese,  which  would 
as  soon  as  formed  enter  into  combination  with  the  steel,  and  that 
the  oxide  of  manganese  would  not  combine  with  the  steel, 
until  it  had  first  formed  a  carburet  by  union  with  the  *  car-  *  530 
bonaceous  matter.  It  seems  to  me,  therefore,  that  there 
was  evidence  for  the  jury  of  the  defendant  having  used  carburet  of 
manganese  in  the  manufacture  of  cast  steel. 

If  the  plaintiff  had  claimed  only  the  particular  method  of  using 
a  carburet  of  manganese  in  the  manufacture  of  steel,  which  is  de- 
scribed in  his  specification,  I  should  have  thought  that  the  process 
adopted  by  the  defendant  had  not  infringed  his  patent  right ;  but 
his  claim  was  general  to  the  employment  of  carburet  of  manga- 
nese in  preparing  an  improved  cast  steel,  although  he  also  de- 
scribed, as  indeed  he  was  bound  to  do,  the  mode  in  which  he  pro- 
posed to  use  it.  The  claim  being  general,  and  the  evidence  in 
support  of  the  action  tending  to  show  that  the  defendant  had  used 
carburet  of  manganese  in  the  manufacture  of  steel  by  causing  it 
to  be  first  formed  in  the  pot  and  afterwards  mixed  with  the  steel,  I 
think  the  case  is  not  one  where  an  equivalent  has  been  used,  but 
the  thing  itself;  and  if  the  thing  itself  was  used,  although  the 
defendant  was  not  aware  of  it,  he  has  still  infringed  the  patent. 

In  Stevens  v.  Keating,  as  set  out  in  the  printed  cases,  it  appears 
that  the  plaintiff  took  out  a  patent  for  making  cement  by  uniting 
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gjpsum  with  an  acid  and  an  alkali  ;  the  defendant  made  cement 
by  uniting  gjpsum  with  borax.  It  was  discovered  that  borax  was 
composed  of  an  acid  and  an  alkali,  and  Lord  Cottenham  held  that 
the  use  of  it  was  therefore  an  infringement  of  the  patent. 

And,  in  the  case  of  Neihon  and  Others  v.  Harford  and  OtherSj  as 
reported  by  Mr.  Webster,^  Mr.  Baron  Parke  used  this  language  : 
*^  If  the  specification  is  to  be  understood  in  the  sense  claimed  by 
the  plaintiffs,  the  invention  of  heating  the  air  between  its  leaving 

the  blowing  apparatus  and  its  introduction  into  the  furnace 
*  531    in  any  way  in  any  *  close  vessel  which  is  exposed  to  the 

action  of  heat,  there  is  no  doubt  that  the  defendant's  ma- 
chinery is  an  infringement  of  that  patent,  because  it  is  the  use  of 
air  which  is  heated  much  more  beneficially,  and  a  great  improve- 
ment upon  what  would  be  the  machine  constructed  by  looking  at 
the  specification  alone  ;  but  still  it  is  the  application  of  heated  air 
heated  in  one  or  more  vessels  between  the  blowing  apparatus  and 
the  furnace." 

So  in  the  present  case,  the  claim  made  and  specified  by  the 
plaintiff  below  is  '^  the  use  of  carburet  of  manganese  in  any 
process  whereby  iron  is  converted  into  steel, "  and  is  not  limited 
to  the  precise  mode  of  using  it  described  in  the  specification,  there 
was  evidence  for  the  jury  that  the  defendant  below  had  used 
(although  in  a  more  beneficial  manner)  carburet  of  manganese  in 
a  process  whereby  iron  was  converted  into  steel,  and  therefore  that 
the  patent  of  the  plaintiff  below  had  been  infringed.  I  cannot 
distinguish  the  principle  upon  which  the  cases  cited  on  this  point 
proceeded  from  that  which  is  involved  in  this  case.  I  feel  there- 
fore bound  to  say,  that  in  my  judgment  there  was  evidence  for  the 
jury  that  the  plaintiff  in  error  was  guilty  of  an  infringement  of 
the  patent  right  of  the  plaintiff  below. 

Mr.  Justice  Wiqhtman.  —  Upon  a  careful  reconsideration  of 
this  case,  I  have  not  found  any  reason  that  has  appeared  to  me 
sufficient  to  alter  the  opinion  upon  it  which  I  have  already  ex- 
pressed in  the  Court  of  Exchequer  Chamber.  I  am  therefore  of 
opinion,  as  before,  that  there  was  evidence  for  the  jury  that  the 
plaintiff  in  error  was  guilty  of  an  infringement  of  the  patent. 
And  for  my  reasons  for  arriving  at  this  conclusion,  I  beg  permis- 
sion to  refer  to  the  opinion  I  have  already  given  in  the  Court 

below. 

^'Page  810. 
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*  Mr.  Justice  Maule.  —  My  Lords,  I  am  of  opinion  that  *  582 
there  was  not  evidence  for  the  jury  that  the  plaintiff  in 
error  was  guilty  of  an  infringement  of  the  patent  by  using  oxide 
of  manganese  and  carbonaceous  matter  in  the  manufacture  of  cast 
steel,  in  the  manner  in  which,  according  to  his  admission  at  the 
trial,  he  did  use  them. 

That  part  of  the  plaintiff*s  invention,  the  infringement  of  which 
is  complained  of,  is  in  effect  described  in  the  specification  as  a 
method  of  making  an  improved  quality  of  cast  steel,  by  intro- 
ducing into  a  crucible  the  ordinary  materials  from  which  cast  steel 
is  produced,  '^  together  with  from  one  to  three  per  cent,  of  their 
weight  of  carburet  of  manganese,"  the  rest  of  the  process,  melting, 
Ac,  being  the  same  as  that  in  common  use  for  making  cast  steel. 
The  specification  then  proceeds  to  disclaim  as  part  of  the  invention 
the  use  of  such  ordinary  materials,  and  restricts  the  claim  to  '^  the 
use  of  carburet  of  manganese  in  any  process  for  the  conversion  of 
iron  into  cast  steel." 

The  act  complained  of  as  an  infringement  is  the  use  of  oxide 
of  manganese  and  carbonaceous  matter  by  putting  them  into  the 
pot  or  crucible  with  the  ordinary  materials,  and  then  conducting 
the  process  in  the  known  and  usual  manner.  The  question 
whether  this  is  an  infringement  depends  on  whether  the  defendant 
can  properly  be  said  to  have  used  carburet  of  manganese  in  the 
sense  in  which  the  use  of  that  substance  is  claimed  by  the  paten- 
tee, that  is,  either  in  the  precise  manner  described  by  him  in  his 
specification,  or  in  any  manner  substantially  the  same. 

It  was  contended  for  the  plaintiff  that  tlie  process  of  the  defend- 
ant was  substantially  the  same  as  tliat  which  the  plaintiff  had 
patented.  Looking  at  the  two  processes  as  above  described, 
without  reference  to  any  evidence  *  respecting  them,  there  *  533 
would  be  no  doubt  that  the  defendant  had  not  infringed 
the  patent.  The  plaintiff  claimed  the  use  of  carburet  of  man- 
ganese, the  defendant  used  oxide  of  manganese  with  carbonaceous 
matter,  very  different  substances  from  the  carburet  of  manganese 
both  in  respect  of  their  chemical  character  and  their  price,  —  the 
defendant  producing  the  same  result  at  a  much  cheaper  rate  than 
the  plaintiff. 

But  several  witnesses  were  called  for  the  plaintiff,  who  gave 
evidence  of  their  opinion  that  carburet  of  manganese  was  formed 
in  the  defendant's  process  before  the  steel  melted.    They  appeal" 
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to  have  inferred  this  from  the  result  of  these  two  processes  being 
the  same  ;  and  from  the  fact  that  carbon  and  manganese,  the  sub* 
stances  of  which  carburet  of  manganese  is  a  combination,  are 
present  in  the  carbonaceous  matter,  and  the  oxide  of  manganese, 
though  in  combination  with  other  substances,  and  particularly  (as 
regards  the  oxide  of  manganese)  with  oxygen,  certain  decomposi- 
tions and  combinations  taking  place  during  the  process  which  re- 
sulted in  the  production  of  carburet  of  manganese  before  the  con- 
clusion of  the  process.  Wliether  this  is  a  correct  theory  is  not  now 
in  question.  There  was  certainly  evidence  such  as  should  have 
been  submitted  to  a  jury  of  the  formation  of  the  carburet  of  man- 
ganese in  the  defendant's  process,  if  that  would  show  that  the  de- 
fendant had  used  carburet  of  manganese  so  as  to  infringe  the  patent ; 
but  it  appears  to  me  that  on  the  assumption  that  carburet  of  man- 
ganese was  formed  in  the  defendant's  process  in  the  manner  described 
by  the  witnesses,  there  was  no  use  of  carburet  of  manganese  by 
the  defendant  so  as  to  constitute  an  infringement  of  the  patent. 

The  whole  process  of  the  plaintiff,  so  far  as  it  is  new,  consists  in 
putting  carburet  of  manganese  into  the  pot  with  the  usual 
*  584  articles  from  which  cast  steel  is  produced  ;  and  *  the  whole 
of  the  defendant's  process  consists  in  a  similar  use  of  a 
mixture  of  carbonaceous  matter  and  carburet  of  manganese.  All 
the  rest  of  both  processes  consists  in  treating  the  substances 
operated  on  in  the  way  commonly  used  by  manufacturers  of  cast 
steel.  It  seems  to  mo  that  a  person  employing  the  defendant's 
process  cannot,  with  any  propriety,  be  said  to  have  used,  or  have 
had,  or  possessed,  any  carburet  of  manganese ;  any  carburet  of 
manganese  which  he  has  or  uses  is,  according  to  the  theory  of  the 
witnesses,  which  must  be  supposed  to  be  true,  formed  and  mixed 
in  a  fluid  state  among  the  substances  in  a  crucible  at  a  great  heat. 
Whether  it  could  possibly  be  extricated  in  a  separate  state  from 
the  crucible  does  not  appear,  but  it  is  certain  that  in  the  defend- 
ant's process  no  carburet  of  manganese  is  put  into  the  pot  and 
none  taken  out. 

It  may  be  remarked  that  the  defendant's  process  does  not  con- 
sist, as  it  sometimes  has  been  assumed  to  do,  of  putting  into  the 
crucible  two  s^imple  substances,  which  in  their  combination  would 
produce  carburet  of  manganese,  but  is  of  a  much  more  complicated 
description,  and,  acccording  to  the  evidence,  particularly  that  of 
Mr.  Cooper  and  Mr.  Ure,  oxide  of  manganese  by  itself  would  be 
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destnictive  :  when  melted,  it  would  combine  with  the  earth  of  the 
crucible  or  pot  and  form  a  glass,  and  so  make  holes  in  the  crucible 
and  render  it  unserviceable  ;  and  the  oxygen  of  the  oxide  would 
also  destroy  the  steel,  by  combining  with  it  and  converting  it  into 
an  oxide  of  iron ;  but  when  the  oxide  of  manganese  is  accompanied 
by  carbonaceous  matter,  the  mischief  is  prevented  by  means  of  the 
whole  of  the  oxygen  of  the  oxide  combining  with  the  carbon  in  the 
carbonaceous  matter,  and  being  carried  off  in  the  form  of  oxygen 
gas,  so  that  there  is  no  melted  oxide  to  combine  with  th  J 
earth  of  the  pot,  and  no  oxygen  to  *  combine  with  and  *  586 
oxidize  and  spoil  the  steel ;  but  the  metal  of  the  oxide,  that 
is,  the  manganese,  combines  with  some  of  the  carbon,  and  then 
acts  on  the  steel  in  the  same  manner  as  if  carburet  of  manganese 
had  been  introduced  at  the  beginning  of  the  process.  Supposing 
this  theory  to  have  been  formed  by  tlie  inventor  of  the  defendant's 
process,  and  to  have  led  him  to  it,  he  would  have  formed  a  very 
bold  and  ingenious  conjecture ;  and  when  experiment  proved  that 
the  result  was  such  as  was  expected,  it  would  show  him  to  have 
discovered  a  valuable  process,  much  more  valuable  than  and 
totally  different  from  that  of  putting  carburet  of  manganese  into 
the  pot.  The  theory  shows  why  and  in  what  manner  the  defend- 
ant's process  produces  the  same  result  as  the  plaintiff's,  by  indicat- 
ing a  series  of  decompositions,  and  new  combinations  taking  place 
in  a  certain  order  after  the  defendant  has  done  all  that  the  novelty 
of  his  process  consists  of.  This  theory  may  account  for  the  iden- 
tity of  the  results,  but  does  not  show  that  they  are  arrived  at  by 
the  same  process ;  and  certainly  fails  to  prove  the  identity  in 
form  or  substance  of  what  the  defendant  does  when  he  puts 
oxide  of  manganese  and  carbonaceous  matter  into  the  pot,  with 
what  the  plaintiff  does  when  he  puts  carburet  of  manganese  into  it. 

Mr.  Baron  Parke.  —  In  answer  to  the  question  proposed  by 
your  Lordships,  I  have  to  say  that  in  my  opinion  there  was  no  evi- 
dence of  infringement  to  be  submitted  to  the  jury. 

It  must  be  assumed,  in  answering  the  question,  that  the  bill  of 
exceptions  states  sufficient  evidence  for  the  jury,  viz.,  the  opinions 
of  scientific  persons,  that  carburet  of  manganese  was.  formed  in 
the  process  of  melting  in  the  crucible,  and  then  combined  with  the 
steel  in  a  state  of  fusion ;  and  the  question  is,  whether  this 
is  such  a  use  of  *  carburet  of  manganese  in  the  manufac-    *  536 
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tare  of  cast  steel  as  to  be  within  the  specification.     This  depends 
upon  the  meaning  of  that  specification. 

If  it  meant  as  argued  at  your  Lordships'  bar,  to  comprise  everj 
method  of  making  cast  steel,  so  that  carburet  of  manganese,  in 
any  state  or  condition,  should  be  present  during  the  process,  there 
would  be,  doubtless,  evidence  of  an  infringement  of  the  patent. 
Whether  such  a  specification  would  be  good,  as  describing  suf- 
ficiently such  a  patent  right,  or  whether  a  patent  could  be  granted 
for  such  a  right,  is  another  question,  not  necessary  to  be  consid- 
ered in  answering  your  Lordships'  question.  But  I  am  of  opinion 
that  the  patent,  as  explained  by  the  specification,  is  not  so  ex- 
tensive. 

The  language  of  the  specification,  in  the  part  on  which  this 
question  arises  is  as  follows :  —  [His  Lordship  read  it.] 

It  is  clear,  in  my  opinion,  that  the  patent,  explained  by  the 
specification,  is  for  the  use  of  the  metallic  substance  called  car- 
buret of  manganese  already  formed  by  a  previous  process  (whether 
by  the  same  person  who  manufactures  the  steel,  or  bought  by  him 
from  another,  as  an  article  of  commerce,  is  immaterial),  a  tangible 
substance  existing  in  the  state  of  carburet  of  manganese,  and  ca- 
pable of  being  weighed  as  such,  before  it  is  placed  in  the  crucible. 
It  is  for  the  use  of  such  a  substance  only. 

The  plaintiff  in  error  has  certainly  not  used  any  carburet  of 
manganese,  so  understood,  in  any  way  either  directly  or  indirectly. 
He  has  used  materials  which,  during  the  process,  are  to  be  assumed 
to  form  for  a  time  a  substance  in  a  state  of  fusion  formed  of  car- 
bon and  manganese,  and  therefore  properly  termed  carburet  of  man- 
ganese ;  but  that  is  not  the  use  of  such  carburet  of  manganese, 
nor  in  such  a  state,  as  is  intended  by  the  specification,  and  which 
alone  the  plaintiff's  patent  protects. 

This  the  specification  distinctly  expresses.  The  sub- 
*  537  stance  *  is  pointed  out,  and  the  mode  of  using  it,  by  putting 
a  certain  quantity,  by  weight,  of  that  substance  in  an  un- 
melted  state,  into  the  crucible.  It  is  impossible  to  express  the  in- 
tention of  the  patentee  in  more  distinct  words.  I  am,  therefore, 
clearly  of  opinion  that  tliere  is  no  evidence  of  a  direct  invasion. 

And  I  think,  also,  that  there  is  no  evidence  of  an  indirect  in- 
fringement of  the  patent.  There  was  certainly  no  intention  to 
imitate  the  patented  invention,  for  it  is  not  stated  that  the  defend- 
ant knew,  nor  does  it  appear  that  any  one  knew  before  the  patent, 
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nor  indeed  before  the  alleged  infringement,  that  the  mixture  of 
oxide  of  manganese  and  coal  tar  would,  in  the  course  of  fusion, 
form  carburet  of  manganese,  and  in  that  state  combine  with  the 
steel. 

In  delivering  the  judgment  of  the  Court  of  Exchequer  in  a 
former  stage  of  this  case,^  I  stated  the  opinion  of  the  Court  to  be, 
that  there  could  be  no  indirect  infringement  if  the  defendant  did 
not  intend  to  imitate  at  all.  That  part  of  the  judgment  has  been 
since  justly  objected  to,  in  Stevens  v.  Keating?  and  in  Heath  ▼. 
Unwinj  in  Chancery,^  and  no  doubt  we  were  in  an  error  in  that  re- 
spect. There  may  be  an  indirect  infringement,  as  well  as  a  direct 
one,  though  the  intention  of  the  party  be  perfectly  innocent,  and 
even  though  he  may  not  know  of  the  existence  of  the  patent  itself. 
But  though  this  position  may  be  erroneous,  I  am  still  of  opinion 
that  there  was  no  indirect  infringement  of  the  plaintiff's  patent. 

The  patent  being  for  the  use  of  the  substance,  carburet  of  man- 
ganese, and  the  mode  described  being  the  putting  into  the  crucible 
a  definite  quantity  of  that  substance  with  the  steel,  it  would  be  an 
indirect  infringement  to  use  that  substance  in  a  separate 
distinct  state,  before  or  after  *  the  steel  and  carbonaceous  *  588 
matter  was  put  in,  or  in  a  subsequent  part  of  the  process. 
There  is  no  evidence  of  such  an  infringement. 

But  I  am  clearly  of  opinion  that  the  use  of  oxide  of  manganese 
and  coal  tar,  in  the  manner  adopted  by  the  defendant  below,  still 
less  by  the  use  of  highly  carburetted  steel,  is  no  indirect  infringe- 
ment. If  it  were  an  indirect  infringement  of  this  patent  to  use 
known  chemical  equivalents,  I  think  there  is  no  evidence  of  such 
infringement,  in  the  proper  signification  of  those  words. 

I  entirely  agree  with  the  opinion  expressed  by  my  brothers 
Alderson  and  Coleridge,  in  delivering  their  judgment  in  the 
Exchequer  Chamber  in  this  case. 

The  specification  must  be  read  as  persons  acquainted  with  the 
subject  would  read  it  at  the  time  it  was  made  :  and  if  it  could  be 
construed  as  containing  any  chemical  equivalents,  it  must  be  such 
as  are  known  to  such  persons  at  that  time ;  but  those  which  are 
not  known  at  the  time  as  equivalents,  and  afterwards  are  found  to 
answer  the  same  purpose,  are  not  included  in  the  specification. 
They  are  new  inventions. 

^  18  M.  &  W.  598.  *  Not  reported. 

'  16  Sim.  552,  where  Stevens  v,  KeatiDg  is  referred  to. 
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Now,  there  is  no  evidence  whatever  that  oxide  of  manganese  and 
carbon  were  known  at  the  time  of  the  specification  (which  I  agree 
with  my  two  learned  brothers,  Alderson  and  Coleridge  ;  Heath  v. 
Unwind  is  the  true  time  to  be  looked  to,  and  not  the  time  of  the 
use  of  them)  to  be  an  equivalent,  for  the  purposes  of  the  process, 
to  the  use  of  carburet  of  manganese,  or  that  they  would  form  car- 
buret of  manganese  at  that  stage,  which  appears  to  have  been 
essential  to  the  operation,  and  have  the  same  effect,  as  in  the 
relative  quantities,  as  stated  in  the  specification.  In  order  to  form 
evidence  of  an  infringement  of  the  patent,  it  was  essential 
*  539  to  prove  such  knowledge  by  competent  *  persons  at  the  time 
of  the  patent,  and  not  since.  All  this  is  a  subsequent  dis- 
covery, for  which  the  plaintiff  below  might  have  taken  out  a  patent, 
but  it  is  not  included  in  this  patent. 

I  will  add,  that  even  if  the  use  of  oxide  of  manganese  and  car- 
bon had  been  known  to  be  a  chemical  equivalent  at  the  time  of 
the  specification,  I  think  that  this  specification  would  not  include 
it,  for  the  mode  of  user  is  confined  to  the  particular  substance, 
carburet  of  manganese,  in  an  unmelted  state,  and  consequently 
that  there  would  have  been  no  infringement.  But  assuming  it  to 
have  been  unknown  at  the  time  of  the  patent,  I  think  it  clear,  it  is 
not  one.  In  order  to  make  it  so,  it  was  essential  for  the  plaintiff 
below  to  have  shown,  not  merely  that  it  is  now  known  to  chemists 
that  the  two  substances  form  the  substance  which  is  the  subject  of 
the  patent,  but  that  it  was  so  known  at  the  time  of  the  specification. 
I  am  therefore  clearly  of  opinion  that  there  was  no  evidence  of  in- 
fringement to  be  submitted  to  the  jury. 

Mr.  Baron  Alderson.  —  My  Lords,  I  have  already  given  my 
opinion  in  this  case,  as  it  appears  in  the  report  of  the  case  in  the 
Court  below.  I  entertain  the  same  opinion  still,  and  I  have  no 
reasons  worthy  of  your  Lordships'  attention  to  support  that  opinion 
in  addition  to  those  which  I  have  already  given. 

Lord  Chief  Baron  Pollock.  —  In  answer  to  the  question  pro- 
posed by  your  Lordships  to  the  Judges,  I  am  of  opinion,  that, 
looking  at  the  record  as  set  forth  in  the  joint  appendix  to  the 
printed  cases,  there  was  no  evidence  for  the  jury  that  the  plaintiff 
in  error  was  guilty  of  an  infringement  of  the  patent  stated  in  the 

*  12  C.  B.  522. 
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declaration,  by  using  oxide  of  manganese  and  carbonaceous 
*  matter  in  the  manufacture  of  cast  steel,  in  the  manner  in   *  540 
which,  according  to  his  admission  at  the  trial,  he  did  use 
them. 

The  first  question  that  presents  itself  is,  what  is  the  plaintiff's 
invention  ?  What  has  he  discovered  ?  or  rather,  what  invention, 
discovery,  or  process  is  protected  by  the  patent?  To  solve  this,  we 
must  look  at  the  title  and  specification  of  the  patent.  Strictly 
speaking,  nothing  is  protected  by  the  patent  that  is  not  found  in 
the  specification,  either  directly  expressed  in  terms,  or  reasonably 
to  be  inferred  from  what  is  so  expressed,  by  persons  skilled  in  the 
subject  to  which  the  patent  relates.  The  right  of  the  plaintiff  does 
not  turn  upon  the  extent  of  his  claim,  but  upon  the  communica- 
tion made  to  the  public  as  to  the  mode  of  accomplishing  his  object ; 
and  he  has  no  right  to  claim  any  thing  but  that  which  he  has  com- 
municated to  the  public,  however  large  in  point  of  language  his 
claim  may  appear  to  be. 

The  title  of  the  present  patent,  like  most  others,  merely  states 
in  very  general  terms  to  what  subject  it  relates,  and  as  usual,  com- 
municates as  little  as  possible  beyond  that  matter.  It  is  in  the 
specification  (which,  while  it  creates,  also  limits  the  riglits  of  the 
patentee  under  the  patent)  that  we  must  look  for  the  true  extent 
of  those  rights. 

The  present  invention  has  four  points ;  but  it  is  with  the  fourth 
alone  that  we  have  to  deal,  and  upon  which  any  question  arises. 
That  is  stated  in  the  specification  to  be,  '^  Fourthly.  The  use  of 
carburet  of  manganese  in  any  process  whereby  iron  is  converted 
into  cast  steel."  This  statement  does  not  in  my  opinion  give  to 
the  patentee,  as  some  of  my  learned  brothers  seem  to  think,  the 
exclusive  right  of  using  carburet  of  manganese  in  any  and  every 
possible  process,  or  in  any  and  every  mode  of  using  it,  in 
order  to  convert  iron  into  cast  steel ;  but  it  only  gives  to  *  the  *  541 
plaintiff  such  an  exclusive  right  as  regards  such  process  or 
processes  as  ho  afterwards  further  describes,  declares,  and  makes 
known  for  the  benefit  of  the  public,  and  such  other  similar  pro- 
cesses as  are  reasonably  within  the  description,  according  to  the 
then  state  of  knowledge ;  also  he  is  protected  against  fraudulent 
imitations,  or  evasions  of,  or  substitutions  of  equivalents  in  his 
process  or  processes  as  specified.  And  the  process  he  gives  to  the 
public,  and  which  is  the  process  protected  by  the  patent,  is  mixing 
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from  one  to  three  per  cent,  of  carburet  of  manganese  with  frag- 
ments of  common  blistered  steel  or  mixtures  of  cast  and  malleable 
iron,  &c.,  &c. 

Now  the  defendant  does  not  use  carburet  of  manganese  at  all. 
He  seeks  to  obtain  the  result  by  a  process  obviously  not  the  same 
as  the  process  stated  in  the  specification.  It  is  not  described 
there,  and  it  is  not  to  be  inferred  from  the  description  that  it  is  to 
be  found  there,  according  to  the  then  state  of  knowledge  at  the 
date  of  the  patent.  There  is,  therefore,  clearly  no  direct  infringe* 
ment  of  the  patent. 

Then  is  there  any  fraudulent  imitation,  or  evasion,  or  substitu- 
tion of  a  chemical  equivalent,  so  as  to  create  an  indirect  infringe- 
ment of  the  patent  ?  There  is  no  evidence  of  fraudulent  imitation 
or  evasion.  It  is  not  suggested  that  there  is  any  such ;  and  it  has 
not  been  suggested  by  any  of  the  counsel  that  the  case  can  be  put 
upon  that  ground.  And  as  to  the  substitution  of  an  equivalent,  I 
entirely  agree  with  my  brothers  Alderson  and  Coleridge  (refer- 
ring to  their  judgments  as  given  in  the  Court  of  Exchequer  Cham- 
ber),^ that  the  patent  (as  explained  in  the  specification)  covers 
and  protects  not  only  the  process  actually  specified,  but  any  pro- 
cess with  chemical  equivalents  known  as  such  at  the  date  of  the 
patent,  but  not  chemical  equivalents  discovered  afterwards ;  for 
this  would  be  giving  the  patentee  not  pnly  the  benefit  of  his 
*  542  own  discovery,  but  the  benefit  of  *  the  discoveries  of  other 
persons  subsequently  to  the  date  of  the  patent.  The  pro- 
cess used  by  the  defendant  was  not  known  as  a  chemical  equivalent 
at  the  date  of  the  patent.  If  it  was  known,  the  plaintiff  was  guilty 
of  a  fraud  on  the  public  in  concealing  it,  and  in  omitting  to  mention 
it  as  a  better  and  cheaper  method  of  accomplishing  his  object. 
But,  as  against  the  plaintiff*,  it  must  be  taken  that  it  was  not 
known;  and,  indeed,  the  evidence  clearly  shows  that  it  was  not 
known.  Then,  assuming  it  to  be  a  chemical  equivalent  (which 
after  all  is  only  matter  of  conjecture,  by  chemical  witnesses  spec- 
ulating what  may  occur  in  the  inside  of  a  red-hot  crucible),  it  is 
not  a  chemical  equivalent  that  was  known  to  scientific  persons 
at  the  date  of  the  patent,  and  it  stands  therefore  on  the  footing  of 
an  entirely  new  discovery,  and  therefore  the  use  of  it  is  not  an 
indirect  infringement  of  the  plaintiff's  patent.     The  consequence 

>  12C.  B.B.682. 
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is,  tl^ere  is  no  evidence  of  any  infringement  of  any  sort,  direct  or 
indirect. 

I  would,  however,  add  (as  has  been  already  mentioned  by  one 
of  my  learned  brothers),  that  it  appears  to  me  a  very  incorrect  ex- 
pression to  speak  of  the  defendant's  process  as  the  substitution  of 
a  chemical  equivalent.  The  defendant  does  not  use  the  plaintiff's 
process  substituting  a  chemical  equivalent  for  that  which  the 
plaintiff  uses,  but  he  appears  to  me  to  use  a  different  process 
altogether. 

JalySl. 

The  Lord  Chancellor  (after  stating  the  facts  of  the  case)  said. 
—  The  only  plea  that  we  need  consider  is  the  plea  of  Mr.  Unwin 
of  Not  Guilty ;  that  is,  that  he  has  not  infringed  the  letters  patent. 
Tlie  question  is,  whether  there  was  evidence  that  the  defendant 
did  infringe  that  part  of  the  plaintiff's  invention  which  is  stated 
in  the  last  paragraph  of  the  specification. 

Carburet  of  manganese  is  a  metallic  substance,  stated  by 
one  of  the  witnesses  to  be  of  the  value  of  7«.  or  85.  *  per  *  643 
pound.  There  was  no  evidence  that  this  substance  was 
ever  used  by  the  defendant;  indeed  it  certainly  was  not.  But 
there  was  evidence,  or  rather  it  was  admitted  by  him,  that  he  did 
use  oxide  of  manganese  and  carbonaceous  matters.  The  ques- 
tion is,  whether  what  he  thus  did  was  substantially  the  use  of 
the  substance  described  in  the  specification  as  carburet  of  man- 
ganese. 

The  evidence  showed  that  carburet  of  manganese  was  produced 
by  lining  melting  pots  with  charcoal,  mixing  oxide  of  manganese 
with  coal  tar,  then  putting  it  into  the  pot  and  exposing  it  to  exces- 
sive heat.  There  was  evidence  to  show  that,  for  a  short  time  after 
the  date  of  the  patent,  the  plaintiff  below  used  the  cai  buret  of 
manganese  in  the  manufacture  of  steel  in  the  mo<]e  described  in 
his  specification,  but  that  it  was  soon  discovered  by  his  workmen 
that  the  same  result  might  be  obtained  by  using,  instead  of  the 
carburet  of  manganese,  the  substance  by  means  of  which  that 
carburet  was  obtained  ;  i.  e.  by  placing  in  the  melting  pot,  together 
with  the  steel,  while  it  was  in  the  process  of  being  melted,  a  paste 
made  with  coal  tar  and  oxide  of  manganese.  The  evidence  went 
further  to  show  that  the  chemical  effect  of  this  use  of  the  paste 
would  be  to  generate,  in  the  process  of  melting,  carburet  of  man- 
ganese in  a  fluid  state,  which  would  then  unite  with  the  melted  or 
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melting  steel,  and  so  produce  results  the  same  as  those  which  had 
flowed  from  the  use  of  the  carburet  itself.  The  witnesses  stated, 
that  after  this  discovery  had  been  made,  the  use  of  the  solid 
metallic  carburet  was  alU^ether  discontinued.  It  was  obTious 
that  such  must  be  the  result,  the  cost  of  a  pound  of  the  paste 
being  only  about  three  farthings ;  and  the  process  being,  therefore, 
at  once  far  less  expensive  and  more  simple.  The  substances 
which  the  defendant  admitted  he  had  used,  namely,  oxide  of  man- 
ganese and  carbonaceous  matter,  were,  in  fact,  the  same  as  the 
paste  used  by  the  plaintiff.  And  the  question,  therefore, 
*  544  *  was  whether  the  use  of  the  two  substances  of  which  the 
paste  was  composed  was  the  same  thing  as  the  use  of  the 
carburet. 

The  learned  Judge,  at  the  trial,  held  that  it  was  not,  and  there- 
fore directed  the  jury  that  the  evidence  would  not  entitle  the 
plaintiff  to  a  verdict.  To  this  direction  the  pl^ntiff  excepted. 
And  the  bill  of  exceptions  having  been  ai^ued  before  the  Court  of 
Exchequer  Chamber,  four  out  of  the  six  Judges  by  whom  the  case 
was  heard  disagreeing  with  the  law  as  laid  down  at  the  trial,  the 
exceptions  were  allowed,  and  a  venire  de  novo  was  awarded. 

The  defendant  below  then  brought  the  matter,  by  writ  of  error, 
to  this  House.  And  the  question  was  elaborately  argued  at  the 
close  of  the  last  session  of  Parliament  at  your  Lordships*  bar, 
when  we  had  the  assistance  of  eleven  of  the  Judges,  whose  opin- 
ions have  been  printed,  and  are  now  before  your  Lordships.  Seven 
of  the  Judges  concurred  with  the  judgment  of  the  Exchequer 
Chamber,  and  four  disagreed.  Mr.  Justice  Coleridge,  one  of  the 
two  Judges  who  were  in  the  minority  in  the  Exchequer  Chamber, 
was  not  present  at  the  whole  of  the  ai^ument  in  tliis  House,  and 
we  are  not,  therefore,  able  to  say  whether  he  would  have  adhered 
to  his  former  opinion  or  not  In  this  conflict  of  opinion  the  duty 
devolves  upon  us  of  finally  deciding  the  question,  and  my  judg- 
ment, after  anxiously  considering  the  case,  coincides  with  that  of 
the  minority  of  the  learned  Judges. 

The  invention  for  which  the  patent  was  granted  was,  according 
to  the  language  of  the  specification,  a  mode  of  '*  making  an  im- 
proved quality  of  steel,  by  introducing  into  a  crucible  bars  of 
common  blistered  steel,  along  with  from  one  to  three  per  cent, 
of  their  weight  of  carburet  of  manganese."  It  is  certain  that 
this  process  was  not  adopted  by  Unwin.    He  never  used  such  a 
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substance  as  carburet  of  manganese  at  all.  And  if,  there- 
fore, what  he  did  *  amounted  to  a  violation  of  the  patent,  *  545 
it  must  be  because  he  used  a  substance,  or  a  combination 
of  substances,  which  in  the  process  of  fusion  generated  carburet 
of  manganese,  so  that  he,  indirectly,  though  not  directly,  used 
the  substance  on  the  use  of  which  the  plaintifif's  invention  was 
founded. 

It  must,  I  think,  be  assumed  that  in  the  course  of  the  process 
adopted  by  the  defendant,  carburet  of  manganese,  in  a  liquid 
state,  was  generated.  There  was  evidence  from  which  the  jury 
might  reasonably  infer  such  to  be  the  case,  and  if  the  use  of  sub- 
stances thus  producing  carburet  of  manganese  in  a  state  of  fusion 
was  a  violation  of  the  plaintiff's  patent,  the  learned  Judge  at  the 
trial  ought  not  to  have  told  the  jury,  as  he  did,  that  there 
was  no  evidence  on  which  they  could  find  a  verdict  for  the 
plaintiff. 

But  I  think  that  the  use  of  substances  thus  producing  carburet 
of  manganese  in  a  state  of  fusion  was  no  violation  of  the  patent. 
The  substance  for  the  use  of  which  (inter  alia)  the  patent  was 
granted,  was  a  solid  metallic  substance  capable  of  being  broken 
into  fragments  and  weighed,  so  that  certain  definite  quantities 
might  be  put  into  the  crucible  with  the  steel.  There  is  no  evi- 
dence whatever  tending  to  prove  that,  at  the  date  of  the  patent, 
it  was  known  to  persons  acquainted  with  the  subject  of  manufac- 
turing cast  steel,  that  coal  tar  and  oxide  of  manganese  would  be 
chemical  equivalents  for  the  carburet  of  manganese  claimed  by 
the  plaintiff.  Indeed  it  is  obvious  that  the  discovery  of  such 
equivalents  was  made  after  the  use  of  the  carburet,  as  a  distinct 
metallic  substance,  had  been  some  short  time  in  operation.  It 
was  itself  a  most  valuable  discovery,  and  would  have  legitimately 
formed  the  subject  of  a  new  patent.  The  costly  nature  of  the 
substance  claimed  in  the  patent  might,  and  probably  would,  have 
prevented  its  use  altogether;  and,  if  at  the  date*of  the  specifica- 
tion, it  was  known  to  the  plaintiff  that,  by  the  use  of  two 
common  substances  *  well  known  in  commerce,  more  than  *  546 
one  hundredfold  cheaper  than  carburet  of  manganese,  the 
same  results  precisely  would  be  obtained  as  by  the  use  of  that 
material,  the  specification  would  have  been  bad,  as  not  truly  dis- 
closing the  invention. 

On  the  short  ground,  therefore,  that  the  invention  claimed  is 
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for  the  use  of  a  particular  metallic  substance,  namely,  carburet  of' 
manganese,  in  certain  definite  proportions,  according  to  the  weight 
of  the  steel  under  fusion,  and  that  no  such  substance,  nor  any 
equivalent  for  it,  known  to  be  such  at  the  date  of  the  specification, 
was  used  by  the  defendant,  I  think  that  there  was  no  evidence  of 
infringement,  so  that  the  ruling  of  the  learned  Judge  at  the 
trial  was  correct.  I  therefore  think  that  there  ought  to  be  judg- 
ment for  the  plaintiff  in  error,  and  I  shall  move  your  Lordships 
accordingly. 

Lord  Brougham.  —  My  Lords,  in  this  case  the  question  was 
respecting  the  infringement  of  a  patent,  the  specification  of  which, 
taken  with  the  patent  itself  (specification,  as  one  of  the  learned 
Judges  observed,  generally  gives  as  little  information  as  possible, 
prior  to  the  publication),  showed  that  the  invention,  the  infringe- 
ment of  which  is  complained  of  in  the  action  now  brought  to  your 
Lordships'  bar,  consists  of  exposing,  with  one  to  three  per  cent,  of 
their  weight  of  carburet  of  manganese,  fragments  of  iron,  in  a 
crucible,  at  the  proper  heat  for  melting  the  materials,  and  the  dis- 
claimer of  the  patentee  states  that  he  does  not  '^  claim  the  use  of 
any  such  mixture  of  cast  and  malleable  iron,  or  malleable  iron 
and  carbonaceous  matter,  as  any  part  of  his  invention ;  but  only  " 
(and  here  is  the  gist  of  the  invention  as  specified)  "  the  use  of 
carburet  of  manganese  in  any  process  for  the  conversion  of  iron 
into  cast  steel."  Then  he  proceeds,  in  the  last  place,  to 
*  647  claim  the  *  employment  of  carburet  of  manganese  in  pre- 
paring an  improved  cast  steel. 
The  question,  therefore,  is  whether  there  was  here  evidence  to 
go  to  the  jury,  of  the  right  granted  by  this  patent  having  been 
infringed  by  the  plain tifi*  in  error,  by  the  use,  not  of  carburet  of 
manganese,  but  of  oxide  of  manganese  and  carbon,  which  it  is  con- 
tended was  equivalent  to  using  carburet  of  manganese,  inasmuch 
as  carburet  of  manganese  is  admitted  to  be  a  compound  of  car- 
bonaceous matter  (or  call  it  carbon)  and  manganese,  and  oxide  of 
manganese,  containing  manganese,  and  carbon  exhibited  to  that 
oxide  of  manganese,  and  uniting  with  the  manganese,  forming 
carburet  of  manganese,  it  is  contended  for  the  plaintiff  below,  the 
defendant  in  error  here,  that  the  employment  of  carbon,  or  rather 
of  carbonaceous  matter  (for  when  we  speak  of  carbon,  we  speak  of 
an  ideal  substance  rather  than  of  any  matter  actually  existing  in 
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nature),  the  employment  of  carbonaceous  matter,  of  matter  con- 
taining the  carbonic  principle  in  combination  with  oxide  of  man- 
ganese, says  the  evidence  (upon  which  I  shall  say  a  word  presently), 
at  the  instant  of  fusion,  at  the  instant  of  the  entering  of  the  iron  into 
composition  with  the  other  matters,  forms  carburet  of  manganese. 
And  this,  it  is  said,  is  equivalent  to  the  employment  of  carburet  of 
manganese  in  the  process,  and  consequently  is  an  infringement  of 
this  patent.  The  question  is  whether  that  ought  to  have  gone  to 
the  jury  as  evidence  of  the  infringement  of  the  patent.  I  am  of 
opinion  that  it  ought  not  so  to  have  gone  to  the  jury,  because  it 
was  not  an  infringement  of  the  patent. 

I  agree  with  what  my  noble  and  learned  friend  has  said  as  to 
the  obligations  we  are  under  to  the  learned  Judges,  which  would 
no  doubt  appear  to  be  still  greater,  though  not  in  reality  so  (for 
what  I  am  about  to  say  does  not  detract  from  the  value  of 
their  opinion),  if  no  such  gross  *  error  had  occurred  in  the  *  648 
statement  of  the  opinion  of  one  of  the  learned  Judges,  as 
that  of  putting  carburet  of  manganese  (which  is  clearly  a  blunder), 
instead  of  oxide  of  manganese.  In  the  printed  opinions  of  the 
learned  Judges,  Mr.  Justice  Maulo  says :  '^  Tiie  whole  process  of 
the  plaintiff,  so  far  as  it  is  new,  consists  in  putting  carburet  of 
manganese  into  the  pot  with  the  usual  articles  fron^  which  cast 
steel  is  produced ;  and  the  whole  of  the  defendant's  process  con- 
sists in  a  similar  use  of  a  mixture  of  carbonaceous  matter  and 
carburet  of  manganese."  Past  all  doubt,  if  this  process  consisted 
of  a  superfluous  mixture,  but  still  a  mixture  of  carbonaceous 
matter  with  carburet  of  manganese,  that  would  be  an  infringement 
of  the  patent.  But  it  clearly  must  be  meant, ''  a  mixture  of  car- 
bonaceous matter  and  oxide  of  manganese."  It  is  perfectly  absurd 
to  suppose  that  it  could  mean  any  thing  else.  I  mention  that  in 
passing,  because  it  is  doing  great  injustice  to  my  right  honourable 
and  learned  friend,  Mr.  Justice  Maule,  to  suppose  that  he  meant 
to  state  any  thing  so  utterly  inconsistent  with  his  whole  argument ; 
probably  it  is  the  printer's  mistake,  the  printer  having  put  ^'  car- 
buret "  instead  of  ^'  oxide  "  of  manganese. 

Then  the  question  is,  whether  that  mixture  of  two  substances, 
namely,  carbonaceous  matter,  and  oxide  of  manganese^  out  of 
which  it  is  possible  that  carburet  of  manganese  may  be  formed, 
and  out  of  which,  say  some  of  the  witnesses,  scientific  men,  it  is 
formed,  in  a  crucible  at  the  instant  of  the  union  of  the  matter  of 
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iron  with  the  other  matters,  at  the  instant,  as  it  were,  of  the 
nascent  state  (if  I  may  so  speak,  using  a  well-known  chemical 
expression)  of  the  compound  of  cast  steel ;  this  mixture  takes 
place,  and  carburet  of  manganese,  say  those  witnesses,  is  formed. 
I  confess  that  I  very  much  lean  towards  the  doubt  upon  this  sub- 
ject, which  is  expressed  by  the  learned  Chief  Baron,  who 
*  549  says,  that  he  can  hardly  see  *  how  those  learned  and 
experienced  witnesses  could  look  into  the  red-hot  crucible, 
in  order  to  discover  that  it  was  at  this  particular  instant  of  time 
that  the  union  took  place,  and  that  the  materials  of  carburet  of 
manganese  did  form  actually  carburet  of  manganese  itself,  so  as  to 
make  it  in  fact  true  that  carburet  of  manganese  was  formed  in  the 
melting  pot,  at  the  instant  of  the  union  of  the  ferruginous  matt^ 
with  the  manganese. 

But,  however,  I  pass  that  by,  because  be  that  as  it  may,  suppos- 
ing it  to  be  true,  which  I  greatly  doubt,  that  any  one  could  form 
any  satisfactory  opinion  upon  it ;  supposing  it  to  be  true,  that 
eo  instanti  of  the  combination  of  the  ferruginous  matter  with  the 
manganese,  carburet  of  manganese  was  formed  by  the  fusion  of 
those  substances  together,  the  carbonaceous  matter,  and  the  oxide 
of  manganese,  from  which  might  come,  and  we  will  take  it  for 
granted  did  come,  the  materials  of  carburet  of  manganese,  the 
union  of  these  materials  consequently  making  carburet  of  man- 
ganese in  the  operation  ;  I  say  be  that  so,  admitting  all  this,  and 
it  is  a  somewhat  liberal  admission,  in  my  apprehension,  to  the 
argument  for  the  defendant  in  error,  but  admitting  this  in  favour 
of  the  infringement,  I  still  hold  that  there  is  here  no  infringement, 
for  the  process  claimed  is  making  cast  steel  by  exhibiting  to  the 
iron  in  fragments,  from  one  to  three  per  cent,  of  carburet  of  man- 
ganese. 

Now,  as  my  noble  and  learned  friend  has  well  observed,  car- 
buret of  manganese  is  a  known  substance ;  it  is  a  term  of  com- 
merce, it  is  known  in  the  shops  as  such,  and  it  bears  a  particular 
price,  a  price  exceedingly  different  from  the  price  of  the  other 
articles  now  in  question.  But  are  you  to  hold  as  a  general  prin- 
ciple to  be  maintained,  that  whoever  obtains  a  grant  of  a  patent,  a 
grant  of  a  monopoly  for  the  use  in  any  process  of  any  substance, 
is  protected  by  that  grant  from  any  attempt  on  the  part  of 
*550  any  person,  *or  any  successful  process  on  the  part  of  any 
person,  to  attain  the  same  object  by  using  not  that  substance 
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for  the  use  of  which  he  has  obtained  the  patent,  not  that  substance, 
the  use  of  which  in  the  process  constitutes  the  subject  of  his  mo- 
nopoly, but  the  component  parts  or  elements  of  that  substance, 
those  parts  of  which  that  substance  when  analyzed  is  found  to 
consist,  those  parts  out  of  which  you  might,  synthetically,  by  a 
reversed  process  compound  that  substance,  is  it  to  be  said  that  the 
patent  right,  the  monopoly,  extends  to  this,  and  that  any  use  of  the 
materials  of  which  that  substance  may  be  compounded  is  therefore 
an  infringement  of  the  patent  ?  I  cannot  go  so  far,  nor  do  I  see 
that  any  of  the  authorities  cited  go  so  far. 

I  come  at  once  to  the  case  which  is  chiefly  relied  upon,  namely, 
Stevens  v.  Keating^  which  came  before  Lord  Cotteuham,  and  in 
which  the  patent  being  for  making  cement  by  uniting  gypsum  with 
an  acid  and  an  alkali,  the  defendant  made  cement  (which  was  the 
alleged  infringement)  by  uniting  gypsum  with  borax,  and  it  being 
discovered  that  borax  was  composed  of  an  acid  and  an  alkali.  Lord 
Cotteuham  held  that  uniting  gypsum  with  borax  was  uniting 
gypsum  with  an  acid  and  an  alkali ;  and  that  consequently  there 
was  an  infringement  of  the  patent,  which  was  granted  for  gypsum 
united  with  an  acid  and  an  alkali. 

Now  I  will  not  at  present,  because  I  do  not  think  it  is  at  all 
necessary,  express  any  doubts  upon  the  soundness  of  the  view 
there  taken  by  Lord  Cottenham.  But  I  will  ask  what  Lord  Cot- 
tenham  would  have  said  if  the  converse  had  been  the  case  ;  which 
would  bring  us  nearer  to  the  present  question  ?  What 
Lord  Cottenham's  judgment  in  such  *  a  case  would  have  *  551 
been  does  not  appear  certainly  upon  the  account  that  I 
have  seen  of  the  judgment  on  the  case  before  him.  But  I  very 
much  question  whether  his  judgment  would  have  been  in  the 
aflBrmative  upon  the  question  of  infringement  or  no  infringement, 
if,  instead  of  the  patent  having  been  for  uniting  gypsum  with  an 
acid  and  an  alkali,  the  patent  had  been  for  making  cement  by 
uniting  gypsum  with  borax ;  and  it  being  found  that  borax  was 
compounded  of  an  acid  and  an  alkali,  it  then  had  been  contended 
that  any  compounding  of  an  acid  and  an  alkali  was  an  infringe- 
ment of  the  patent,  inasmuch  as  the  materials  of  borax  being  an 
acid  and  an  alkali,  and  the  patent  being  for  combining  an  acid 

*  Not  reported.  Referred  to  Newton*8  London  Journal,  C.  S.  62 ;  Norman  on 
Patents,  141.  His  Lordship  granted  the  ordinary  injunction,  but  the  patent  was 
afterwards  held  bad  at  law,  2  Exch.  772. 
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and  an  alkali  with  gypsum  to  make  cement,  therefore  there  was 
an  infringement.  In  my  opinion,  the  proposition  affirmed  bj 
Lord  Gottenham  in  this  decision  would  not  at  all  lead  by  any 
necessity  whatever  to  giving  a  similar  decision  upon  the  converse, 
where  the  case  was  such  as  I  have  just  supposed. 

Now,  just  let  us  consider  how  far  this  doctrine  will  hold.  We 
will  take  an  example.  You  might  refer  to  almost  any  matter  of 
chemical  compound,  every  case  of  elective  attraction,  and  more 
particularly  any  case  coming  near  the  present  case  of  double  elec- 
tive exchange.  You  might  refer  to  almost  any  one  of  these  in- 
stances to  illustrate  it.  I  only  refer  to  examples  by  way  of  illus- 
tration, and  I  am  about  to  refer  to  instances  perfectly  notorious  to 
all  persons,  however  moderately  acquainted  with  chemical  science. 
Take  this  case.  Glauber  salts  are  a  very  well-known  compound, 
now  called  sulphate  of  soda,  composed  of  sulphuric  acid  (formerly 
called  oil  of  vitriol)  and  soda.  Suppose  a  patent  had  been  taken 
out  for  the  use  of  Glauber  salts  in  the  manufacture  of  any  patent 
medicine ;  and  suppose  that  instead  of  using  Glauber  salts,  a  per- 
son who  was  minded  by  a  different  process  to  arrive  at  the 
*552  *same  end,  producing  the  same  kind  of  medicine,  had 
betaken  himself  to  another  process  founded  upon  the  fact 
of  the  composition  of  Glauber  salts  (being  of  that  acid  and  that 
alkali),  and  supposing  he  had  taken,  I  will  not  say  an  acid,  though 
I  might  take  the  instance  of  an  acid,  but  supposing  he  had  de- 
scribed his  newly  invented  drug  as  composed  of  soda  and  other 
materials  (which  we  may  take  as  analogous  to  the  steel  in  this 
case),  and  that  the  other  material  of  his  drug  had  been  ardent 
spirits,  naphtha,  or  alcohol,  or  any  other  matter  of  that  sort ;  and 
that  he  had  exhibited  sulphuric  acid  to  such  alcohol ;  in  that  case 
I  should  say,  that  although  sulplmric  acid  exhibited  to  the  mix- 
ture of  alcohol  and  soda  would  lead  probably  to  the  formation  of 
vitriolic  ether,  or  sulphuric  ether,  in  one  respect,  but  would,  there 
can  be  very  little  doubt  in  another  respect,  produce  sulphate  of 
soda,  I  do  not  think  that  this  would  have  been  an  infringement 
of  the  patent.  A  very  bad  drug  in  all  probability  would  be  pro- 
duced, and  probably  its  use  would  give  considerable  confirmation 
to  the  jocose  answer  once  made  by  a  friend  of  ours  at  the  bar  to  a 
medical  man  who  complained  that  he  had  been  engaged  in  law 
proceedings,  and  said  he  did  not  find  that  our  profession  made 
angels  of  men.     ^^  Yes ;  but  yours  does,"  said  the  learned  coun- 
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sel ;  "  that  is  the  difference  between  our  professions/'  The  one 
does  not  improve  their  character  here,  but  the  other,  according  to 
his  idea,  had  a  tendency  to  remove  them  hence  to  another  state  of 
existence.  Probably  this  drug,  which  I  am  supposing  to  be  made, 
would  very  much  tend  to  produce  that  effect. 

But  I  will  now  take  another  case,  supposing,  instead  of  exhibit- 
ing sulphuric  acid  to  soda  and  alcohol,  and  thereby  getting  Glau- 
ber salts  in  one  way  or  another,  it  had  been  an  exhibition  to 
alcohol  of  sulphuret  of  soda  ;  that  is  to  say,  a  compound  of 
sulphur  and  soda ;  and  that  that  sulphuret  *  of  soda  with  *  553 
the  alcohol  had  been  exposed  to  heat.  I  will  suppose  such 
a  blast  of  hot  air,  or  the  flame  of  a  blow-pipe  driven  upon  the 
sulphuret  of  soda  as  should  produce  combustion  of  the  sulphur, 
and  consequently  cause  the  formation  of  sulphuric  acid,  and  the 
soda  being  present,  of  sulphate  of  soda.  Can  anybody  say  that 
this  would  have  been  an  infringement  of  the  patent,  which  was  a 
patent  for  the  exhibition  of  Glauber  salts,  merely  because  by  the 
elective  attraction  of  the  substances  exhibited  to  one  another,  the 
combustion  of  the  sulphur  had  given  rise  to  sulphuric  acid,  and 
the  sulphuric  acid  had  united  with  the  soda  and  produced  sulphate 
of  soda,  which  is  equivalent  to  Glauber  salts  ?  The  answer  to 
that  argument  would  be,  the  patent  is  for  Glauber  salts.  We 
know  what  Glauber  salts  are.  We  are  told  by  this  specification, 
that  the  process  is  to  exhibit  Glauber  salts  for  making  the  medi- 
cine in  question.  The  party  wishing  to  use  the  invention,  and  to 
infringe  it,  or  to  do  what  was  alleged  to  be  an  infringement  of  it,, 
would  have  said  :  ^^  No,  I  cannot  use  Glauber  salts.  I  know  that 
well  enough ;  because  the  specification  claims  the  exclusive  use  of 
Glauber  salts.  But  I  am  not  excluded  from  using  soda.  I  am 
not  excluded  from  mixing  sulphur  and  soda  together  with  alcohol, 
and  combining  them  with  the  oxygen  of  the  atmosphere  in  order 
to  get  sulphuric  acid,  and  thereby  to  make  something  of  the  same 
sort  as  the  medicine  in  question,  I  am  therefore  free  to  do  that, 
though  I  am  not  free  to  use  Glauber  salts." 

I  will  suppose  the  same  thing  precisely  in  another  case,  as 
to  nitre.  Suppose  a  patent  for  the  invention  of  gunpowder.  In 
the  specification  you  would  be  directed  to  take  so  many  parts 
of  nitre,  and  so  many  parts  of  carbonaceous  matter,  and  so  many 
parts  of  sulphur,  and  mix  them  all  together,  and  triturate.  If  a 
person,  instead  of  doing  this,  were  to  use  that  out  of  which 
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*  664  nitre  is  made ;  *  if  he  were  to  take  some  compound  of  pot- 
ash, saj  muriate  of  potash  (the  old  name  of  which  I  think 
was  nalfehrifuge  of  Sylvius),  and  he  were  to  exhibit  to  muriate  of 
potash,  some  substance  which  contains  nitrous  acid,  the  nitrous 
acid  having  a  stronger  affinity  for  potash  than  the  muriatic  acid 
has,  would  produce  nitrate  of  potash.  That  is  a  single  elective 
attraction.  But  you  may  suppose  the  case  of  a  double  elective 
exchange,  by  taking  nitrate  of  ammonia,  or  some  other  composi- 
tion of  nitric  acid  with  some  other  basis,  and  exhibiting  that  com- 
position to  muriate  of  potash,  and  thus  by  a  double  elective 
exchange  you  may  make  the  nitric  acid  take  possession  of  the 
potash,  and  precipitate  the  muriatic  acid  so  as  to  create  nitrate 
of  potash.  Would  any  one  say  that  that  was  an  infringement  of 
a  patent  which  consisted  in  using  nitre,  carbon,  and  sulphur  ?  It 
is  perfectly  clear  that  it  would  be  no  such  thing. 

I  am  quite  aware  that  with  respect  to  all  these  cases  which  could 
be  put,  it  might  be  said  this  is,  to  a  certain  degree,  idem  per 
idem.  I  deny  that,  I  do  not  think  it  is  so,  but  at  all  events, 
this  tends  to  illustrate  the  proposition  with  which  we  are  now 
concerned. 

I  have  to  add,  my  Lords,  that  in  one  or  two  observations  of  the 
Lord  Chief  Baron  I  entirely  concur.  I  particularly  speak  cf  one 
in  which  I  take  precisely  the  same  view  with  him,  that  is,  his  last 
remark  upon  chemical  equivalents.  I  am  of  the  same  opinion 
with  him,  that  the  defendant  does  not  use  the  plaintifiTs  process, 
substituting  a  chemical  equivalent. 

I  am  therefore  very  decidedly  of  opinion  that  this  judgment 
cannot  stand,  as  I  must  say,  with  the  greatest  respect  for  the 
learned  Judges,  I  have  been  throughout  the  whole  of  the  argu- 
ment from  the  moment  that  I  first  apprehended  what  was 
*566  the  point  under  discussion  at  the  bar.  I  never  *  could 
entertain  any  doubt,  though  I  was  a  little  shaken  at  tirst 
by  the  case  before  Lord  Gottenham,  to  which  I  have  adverted,  till 
I  come  to  look  at  it  more  closely ;  but  even  if  it  were  necessary  to 
overrule  that  case  of  Stevens  v.  Keating^  I  should  be  prepared  to 
say  that  I  do  not  go  along  with  Lord  Cottenham  in  his  decision,  but 
at  the  same  time  I  am  perfectly  clear  that  it  is  not  at  all  applicable 
to  this  case.  I  have  expressed  grave  doubts  as  to  its  soundness ; 
but  I  am  equally,  or  more  clear,  that  what  he  there  laid  down 
would  not  apply  to  this  case,  and  ought  not  to  weigh  in  the 
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decision  here.  Therefore  I  am  clearly  of  opinion  with  my  noble 
and  learned  friend,  and,  I  am  sorry  to  say,  with  the  minority  of 
the  learned  Judges,  that  this  judgment  cannot  stand,  but  that 
judgment  ought  to  be  given  for  the  plaintiff  in  error. 

Judgment  for  the  plairitiff  in  error. 
Lords'  Journals,  81st  July,  1855. 
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B.  S.  Torre,  J.  E.  Walters,  Jane  Charlotte  J  ^      „    . 

>  Appellants. 

Cracropt,  and  Eliza  A.  Torre,    .        .        .  ) 
Maria    Browne,  S.   Sturgis,  R,   Evbrall  and^ 
Kebecca,  his  wife,  Ann  R.  Cracropt,  E.  D. 
Browne,  Augustus  Browne,  and  The  Attort  f-Bespt^dents.^ 
ney-Gbnebal,  and  the  Reverend  R.  W.  P. 
Da  vies, 

WiU.     Surrender    of    Copyholds.     Annuities.     Arrear.     Interest. 

Costs.     Practice. 

A  testator  was  in  1 792  possessed  of  freehold  lands,  and  of  an  equitable  fee  in  a 
copyhold  estate.  He  made  a  will,  by  which  he  subjected  the  whole  of  his  real 
estate  in  aid  of  his  personalty,  to  the  payment  of  his  debts,  and  subject  thereto, 
he  gave  all  his  "  messuages,  tenements,  lands,  hereditaments,  and  prem- 
ises, with  *  the  buildings,  mines,  &c.,"  thereon  and  therein,  over  which  *  556 
he  had  a  disposing  power,  to  trustrees,  for  five  hundred  years,  out  of 
the  rents,  &c.,  or  by  assignment,  &c.,  of  the  term,  to  raise  money  to  pay  his 
debts,  legacies,  and,  after  payment  thereof,  to  apply  the  rents,  &c.,  or  the  re- 
mainder of  the  estate,  to  the  use  of  his  grandson  C.  W.  C,  on  his  attaining 
twenty-three,  and  to  raise  1000/.  to  pay  to  his  other  grandson  R.  C.,  on  his 
attaining  twenty-three.  And  in  order  that  these  two  grandsons  might  be 
properly  educated,  the  testator  directed  that  the  sum  of  200/.,  until  C.  W.  C. 
should  attain  twenty-three,  and  100/.  afterwards,  and  till  R.  C.  should  attain 
twenty-three,  should  be  raised  for  that  purpose.  By  the  custom  of  the  manor 
the  copyholds  which  the  testator  possessed  would  descend  to  his  customary 
heir  or  heirs,  the  tenure  being  gavelkind.  The  testator  had  not  made  any 
surrender  of  them  to  the  use  of  the  will.     When  he  died  in  1799,  his  only 

'  Conron  v.  Conron,  7  H.  L.  Cas.  181. 
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daughter  (the  mother  of  C.  W.  C.  and  R.  C.)  was  his  customarj  heir,  and  on 

her  death,  they  became  her  customary  heirs. 
Held,  that  the  testator's  copyhold  interest  did  not  pass  by  the  will,  but  descended 

to  his  customary  heir : 
The  annuities  created  for  the  maintenance  of  the  grandsons  had  fallen  into 

arrear: 
Heldt  that  they  were  charged  on  the  real  estate  itself,  and  not  merely  on  the 

annual  rents  and  profits : 
Held  also  that  the  annuities  did  not  carry  interest : 
The  suit  to  administer  the  will  was  instituted  in  1800 ;  a  great  many  delays 

had  taken  place;  it  is  a  rule  of  equity  to  give  interest,  where  there  has 

been  unnecessary  and  vexatious  delay ;  but  as  the  House  could  not  attribute 
'    the  delays  in  this  case  to  any  particular  party  in  the  suit,  no  interest  was 

allowed. 
As  part  of  the  decree  of  the  Court  below  was  sustained,  and  part  was  reversed, 

no  costs  were  given. 
A  party  is  not  prevented  from  appealing  against  a  decree  because  he  did  not 

except  to  the  Master's  report  on  which  it  is  founded  (p.  565). 

Walter  Watkins,  formerly  of  Llanelly,  in  the  county  of  Brecon, 
was,  at  the  date  of  his  will  and  death,  entitled  to  certain  freehold 
estates,  and  likewise  to  an  equitable  estate  in  certain  copyhold 
hereditaments,  consisting  of  messuages  and  fifty-two  acres  of  land, 
situate  in  the  parish  of  Bedwelty,  in  the  county  of  Monmouth,  held 
of  the  Manor  of  Abercarne,  in  that  county.  The  testator  had  pur- 
chased this  copyhold  estate  in  1792,  and  it  was  then  sur- 
*  557  rendered  to  him  in  fee,  *  and  he  was  admitted  tenant.  He 
immediately  afterwards  surrendered  it  to  one  Jeremiah 
Homfray  and  his  heirs,  and  Homfray  was  thereon  duly  admitted 
tenant.  By  an  indenture,  dated  2d  May,  1792,  and  executed  be- 
tween the.  testator  and  Homfray,  it  was  declared  that  the  surrender 
had  been  made  to  the  intent  that  Homfray  and  his  heirs  might 
occupy  and  enjoy  the  premises  and  work  the  mines  thereunder  for 
a  term  of  ninety-six  years,  commencing  from  Michaelmas,  1791, 
and  they  were  to  make  to  the  testator  and  his  heirs  a  yearly  pay- 
ment of  501, ;  and  Homfray  covenanted  that,  at  the  end  of  the 
term,  he  and  his  heirs  would  surrender  the  said  copyholds  to  the 
testator  and  his  heirs. 

The  testator  made  his  will  on  the  20th  of  May,  1799,  in  which 
he  gave  the  following  directions  respecting  his  property :  "  First,  I 
hereby  charge  and  subject  the  whole  of  my  real  estate,  in  aid  of 
my  personals,  to  and  with  the  payment  '  of  debts  and  funeral  ex- 
penses,' and  subject  to  and  chargeable  therewith ;  and  the  encum- 
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brances  which  now  affect  my  said  real  estate  or  some  parts  thereof, 
I  give  and  divide  all  and  singular  mj  messuages  or  tenements 
lands,  hereditaments,  and  premises,  with  the  mills,  forges,  furnaces, 
foundries,  and  other  buildings  and  erections,  seams  and  veins  of 
coal,  ore,  mine,  lead,  and  royalties  therein  and  thereon  (over  which 
I  have  a  disposing  power),  and  also  all  and  every  such  messuages 
or  tenements,  lands,  hereditaments,  and  premises,  which  I  may  or 
shall  be  in  anyways  entitled  to  at  the  time  of  my  decease,  in  pos- 
session, reversion,  remainder  or  expectancy  or  otherwise,  howso- 
ever, situate,  lying  and  being  in  the  counties  of  Monmouth  and 
Brecon,  or  otherwise,  with  all  rights,  privileges,  members,  and 
appurtenances  thereunto  respectively  belonging  unto  my  friends 
Richard  Davies  of  Courty  Gollen,  in  the  county  of  Brecon,  clerk ; 
and  Jeffreys  Wilkins,  of  the  town  of  Brecon,  esquire,  to  have  and 
to  hold  all  and  singular  the  said  messuages  or  tenements, 
buildings,  erections,  lands,  *  hereditaments,  and  premises,  *  558 
whatsoever  and  wheresoever,  as  well  in  possession  as  in 
remainder  expectancy  with  their  and  every  of  their  respective 
rights,  members,  and  appurtenances  under  the  said  Richard  Davies 
and  Jeffreys  Wilkins,  and  the  survivor  of  them,  and  the  heirs  and 
assigns -of  such  survivor  from  and  immediately  after  my  decease, 
for  and  during  and  unto  the  full  end  and  term  of  five  hundred 
years,  &c.,  and  without  impeachment  of  waste.  In  trust  to  the 
several  uses,  &c.,  hereinafter  mentioned,  that  is  to  say,  that  they 
do  and  shall,  out  of  the  rents,  issues,  and  profits  of  the  said  mes- 
suages, lands,  hereditaments,  and  premises,  or  a  sufficient  part 
thereof,  or  by  assignment,  sale,  or  mortgage  of  the  said  term  of 
five  hundred  years,  or  any  part  thereof,  levy  and  raise  as  much 
money  as,  with  the  amount  of  my  personal  estate,  which  I  will  and 
direct  to  be  sold  and  disposed  of  as  soon  after  my  decease  as  con- 
venient to  my  executors  hereinafter  named,  will  be  sufficient  to 
pay  off  and  discharge,  as  well  the  encumbrances  now  affecting  the 
said  premises  or  some  parts  thereof,  as  all  other  my  aforesaid  just 
debts  and  funeral  expenses.  And  from  and  after  payment  thereof, 
my  will  and  meaning  is,  and  I  do  hereby  request  and  direct  my 
said  trustees,  to  whom  I  have  devised  the  said  premises,  and  the 
survivor,  Ac,  to  receive  the  annual  rents,  issues,  and  profits,  of 
the  surplus  or  remainder  of  my  said  real  estate  and  premises,  and 
to  pay  and  apply  the  same,  and  every  part  thereof,  unto  and  for 
the  use  and  benefit  of  my  grandson,  Charles  Watkins  Gracroft, 
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when  and  as  soon  as  he  shall  attain  the  age  of  twenty-three  years, 
for  and  during  the  term  of  his  natural  life.  And  from  and  after 
his  decease,  I  give  and  devise  all  and  singular  my  said  messuages, 
lands,  hereditaments,  and  premises,  or  the  surplus  thereof,  unto 
the  eldest  sou  of  my  said  grandson,  Charles  Watkins  Gracroft,  his 
heirs  and  assigns  for  ever,  subject  nevertheless  to,  and  charged  and 
chargeable  with,  the  payment  of  the  sum  of  lOOOZ.,  which 

*  559    I  do  hereby  *  empower  the  said  Richard  Davies  and  Jeffreys 

Wilkins,  or  the  survivor  of  them,  to  raise  from  and  out  of 
the  aforesaid  premises,  or  any  part  thereof,  by  such  ways  and 
means  as  they  shall  think  fit,  and  to  apply  and  pay  the  same  for 
the  advancement  in  life,  according  to  the  discretion  of  my  said 
trustees  or  the  survivor  of  them,  of  my  grandson,  Robert  Cracroft, 
at  the  end  of  twelve  months  next  after  my  grandson,  Charles  Wat- 
kins  Cracroft,  shall  have  attained  the  age  of  twenty-three  years. 
And  in  case  my  said  grandson,  Charles  Watkins  Gracroft,  shall 
happen  to  die  before  he  attains  the  age  of  twenty-three  years  with- 
out leaving  any  issue  male  of  his  body  lawfully  to  be  begotten, 
then  and  in  that  case  I  do  hereby  request  and  direct  the  said  Rich- 
ard Davies  and  Jeffreys  Wilkins,  and  the  survivor  of  them,  to 
receive,  apply,  and  pay  the  annual  rents  and  profits  of  all  the  sur- 
plus or  remainder  of  my  said  real  estate,  and  every  part  thereof, 
unto  and  to  and  for  the  use  and  benefit  of  my  said  grandson, 
Robert  Gracroft,  when  and  as  soon  as  he  shall  attain  the  age  of 
twenty-three  years,  for  and  during  the  term  of  his  natural  life." 
The  testator  then  made  other  provisions,  not  now  necessary  to  be 
noticed,  and  the  will  proceeded  thus :  '^  And  in  order  that  my  said 
grandsons  may  be  duly  and  properly  educated  and  brought  up,  I 
do  hereby  desire,  authorise,  and  empower  the  said  Richard  Davies 
and  Jeffreys  Wilkins,  and  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor,  to  lay  out  and  expend 
the  sum  of  200Z.  annually  in  the  maintenance,  education,  and 
bringing  \ip  of  my  said  grandsons,  Charles  and  Robert,  until  my 
said  grandson,  Charles  Watkins  Cracroft,  shall  attain  his  said  age 
of  twenty-three  years ;  and  the  sum  of  1001,  a  year  in  the  like 
maintenance,  education,  and  bringing  up  of  my  said  grandson, 
Robert  Cracroft,  until  he  attains  the  age  of  twenty-three  years,  or 
shall  be  placed  out  in  business,  at  the  discretion  of  my  said  trus- 
tees, or  the  survivor  of  them." 

*  560       ♦  The  testator  died  on  the  23d  of  May,  1799,  leaving  his 
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only  child,  a  daughter,  Dorothy  (married  to  Charles  Cracroft), 
and  the  two  grandsons,  Charles  Watkins  Cracroft  and  Robert 
Cracroft,  him  surviving.  The  Rev.  R.  Davies  alone  proved  the 
will.  On  the  7th  of  February,  1800,  he  filed  a  bill  against  the 
several  persons  interested,  for  a  decree  for  the  distribution  of  the 
testator's  estate.  Several  deaths  took  place,  and  several  bills  of 
revivor  became  necessary,  and  at  length,  in  the  year  1849,  Master 
Kindersley  made  a  report,  in  pursuance  of  two  decrees  of  the 
27th  July,  1827,  and  the  29th  July,  1846.  The  Master  found  the 
facts  above  stated,  and  further  (among  other  things)  found  that 
the  testator,  at  the  date  of  his  will  and  of  his  death,  was  entitled 
absolutely  in  equity  to  the  reversion  in  the  said  copyhold  heredita- 
ments and  premises  expectant  on  the  said  term  of  ninety-six  years, 
and  was  subject  to  a  mortgage  thereon  to  one  Lawrence  Crump, 
absolutely  entitled  to  the  said  rent  of  50Z.  a  year.  And  that  the 
custom  of  the  manor  of  Abercarne  was,  that  the  estate  descended 
to  all  the  sons  (if  more  than  one)  in  equal  shares  as  tenants  in 
common  in  fee,  and  that  the  descent  of  an  equitable  interest  in 
such  lands  followed  the  custom  which  regulated  the  descent  of  a 
legal  estate  therein.  And  that  Dorothy  Cracroft  was  the  custom- 
ary heir  of  the  testator,  and  that  she  died  in  1802,  leaving  her  two 
sons  her  customary  heirs.  And  he  declared  his  opinion  that  the 
said  reversion,  and  the  50Z.  a  year  as  incidental  thereto,  did  not 
pass  by  the  will  of  the  testator  as  part  of  his  real  estate,  or  other- 
wise, but  that  the  same  descended  to  her  customary  heir.  And 
accounts  were  fully  stated. 

The  cause  came  on  in  July,  1849,  upon  further  direction,  before 
the  late  Master  of  the  Rolls,  when  his  Lordship  declared  that  Wal- 
ter Watkins  died  intestate  as  to  the  equitable  reversion,  and  the 
501.  rent  as  incidental  thereto,  and  that  both  descended  to 
and  became  vested  in  Dorothy  *  Cracroft,  and  on  her  death  *  561 
became  vested  in  her  two  sons  as  her  customary  heirs, 
according  to  the  custom  of  the  manor,  in  equal  moieties.  And  the 
Master  having  found  that  a  sum  of  17,492Z.  158.  10^2.  three  per 
cent,  annuities,  and  a  sum  of  2542.  14^.  9d.  were  standing  to  the 
credit  of  the  cause,  it  was  ordered  that  so  much  of  the  said  sums 
should  be  sold  as  would  be  necessary  to  raise  what  was  due  in 
respect  of  the  legacy  of  lOOOZ.  given  to  Robert  Cracroft,  both  for 
principal  and  interest,  and  in  respect  of  the  arrears  of  the  annui- 
ties of  1002.  each,  and  it  was  referred  back  to  the  Master  to  com- 
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pute  interest  at  four  per  cent,  on  the  arrears  of  these  annuities. 
In  February,  1851,  the  Master  made  his  report  in  conformity  with 
these  further  directions,  and  in  July,  1851,  a  decree  was  made 
confirming  the  same.     This  was  the  decree  appealed  against. 

Charles  Watkins  Cracroft  became  indebted  to  the  Crown,  and 
also  became  insolvent,  and  the  Attorney-General  and  the  assignees 
were  therefore  made  parties  to  the  suit  and  to  the  appeal.  Charles 
Watkins  Cracroft  and  his  brother  Robert  were  both  dead.  The 
appellants  claimed  under  the  former,  insisting  on  his  title  as  de- 
visee of  th^  copyholds  under  the  will  of  Walter  Watkins.  The 
respondents  claimed  under  Robert  Cracroft,  and  contended  that 
the  copyholds  not  having  been  surrendered  to  the  use  of  the  will, 
did  not  pass  by  the  will,  but  descended  to  the  testator's  daughter, 
and  then  to  the  two  brothers,  Charles  Watkins  Cracroft  and 
Robert  Cracroft,  as  customary  heirs  according  to  the  custom  of  the 
manor. 

Mr.  J.  Walker  and  Mr,  Cracroft  Fooks  for  the  appellants.  — The 
first  question  is  whether,  where  a  testator  is  possessed  of  a  legal 
freehold  estate,  and  also  of  an  equitable  interest  in  a  copyhold  es- 
tate, and  makes  a  general  devise,  as  in  this  will,  of  all  his 
♦  562  lands  and  hereditaments,  and  all  *  his  real  estate,  such  de- 
vise will  pass  the  equitable  estate  in  the  copyhold.  The 
second  question  is,  whether  the  annuities  are  charged  upon  the 
real  estate,  and  if  so,  whether  they  are  charged  upon  the  corpus  of 
the  estate,  or  only  on  the  income,  and  likewise  whether  the  annui- 
tants are  entitled  to  the  arrears  of  the  annuities  and  to  interest 
thereon,  and  if  to  interest,  whether  that  is  not  to  be  paid  exclo- 
nivoly  out  of  the  income  produced  from  the  fund  which,  after  pay- 
ment of  the  debts,  and  of  the  legacy  of  lOOOZ.,  and  of  the  costs, 
might  remain  available  to  answer  the  same. 

An  to  the  first  question,  the  equitable  fee  in  this  copyhold  estate 
WttN  ill  the  tcbtator,  and  the  words  in  his  will  were  sufiicient  to  pass 
it.  (imntrdl  words  would  always  pass  copyhold  as  well  as  freehold, 
if  the  former  were  surrendered.  Tendril  v.  Smithj^  Goodttyn  v. 
iloodwyn^  Such  words  were  always  sufiicient  to  pass  copyholds, 
if  there  was  a  plain  intention  of  the  testator  that  they  should  pass, 
i}V  a  iiecet«ary  implication  to  that  efiect,  as  where  he  left  his  esUte 
charged  witli  Iiin  debts,  and  the  freeholds  were  not  sufficient  to  dis- 

'  %  Atk.  85.  *  1  Yet.  Sen.  2M. 
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charge  the  debts,  Car  v.  Ellison^  Drake  v.  RobinBon?  And  since 
the  Statute  55  Geo.  3,  c.  192,  such  words  are  sufficient  to  pass  un- 
surrendered copyholds,  Weigall  v.  Brome.^  But  even  before  the 
statute  an  equitable  interest  in  copyholds  would  pass  without  sur- 
render, as  was  stated  by  Lord  Hardwicke  in  Hawkins  v.  Leigh  ;* 
"  It  has  been  said,  a  will  is  sufficient  to  pass  an  equity  in  copyhold 
lands,  as  well  as  an  equity  in  freehold  lauds,  though  there  should 
be  no  surrender  to  the  use  of  a  will,  and  the  observation  is  just." 
ChreetihUl  v.  Chreenhill^  King  v.  King,^  are  to  the  same  effect. 
The  Courts  never  were  favourable  to  this  technical  rule  re- 
stricting the  operation  *  of  general  words  in  a  will  and  re-  *  563 
fused  to  apply  it  to  devises  of  leaseholds  for  lives,  Fitzroy 
V.  Hawardy*  and  Sheffield  v.  Lord  Mulgrave}  where  the  principle 
was  affirmed,  but  the  particular  limitations  were  held  inapplicable 
to  such  an  intent ;  and  in  Thompson  v.  Lawley^  the  Court  even 
tried  to  relieve  leases  for  years  from  its  operation,  and  in  all  cases 
where  the  testator  had  only  copyhold  property,  it  was  held  to  pass 
by  a  will  containing  such  a  devise  without  a  surrender,  and  so 
where  he  had  only  leasehold  property.  Rose  v.  Barilett^^  Day  v. 
TSig^^  it  passed  by  general  words. 

The  55  Geo.  3,  c.  192,  superseded  the  rule  which  required  a 
surrender  of  copyholds  to  the  use  of  the  will ;  and  a  copyhold  was 
held  to  pass  under  a  general  devise  of  real  estate,  though  there  was 
no  surrender ;  Doe  d.  Clarke  v.  Ludlam  ;  ^  but  still  it  was  said  that 
copyholds  would  not  always  pass  by  a  general  devise  without  a 
surrender ;  for  that  the  statute  had  merely  supplied  the  form,  but 
not  the  substance  of  a  surrender.^^  That,  however,  only  applied  to 
the  case  of  a  married  woman,  not  to  any  person  who  was  in  law 
capable  per  se  of  making  a  surrender.  So  matters  rested  till  the 
1  Yict.  c.  26,  when  the  Legislature  showed  that  the  intention  of 
the  parties  must  in  future  furnish  the  governing  rule,  for  it  enacted 
that  general  words  of  devise  should  thenceforth  have  the  effect  of 

8  Atk.  73. 

1  P.  Wms.  448.  See  also  Harris  v.  Ingledew,  8  P.  Wms.  96. 
6  Sim.  99.  *  1  Atk.  38S. 
Pre.  Cha.  820,  2  Vem.  679, 1  Eq.  Ab.  174,  pi.  4. 
3  P.  Wms.  858.  »  Cro.  Car.  202. 
8  Raw.  226.   '  "IP.  Wnw.  286. 
5  T.  R.  571.  »  7  Bing.  275. 

2  Boes.  &  P.  803. 
^  Doe  d.  Nethercote  v.  Bartle,  1  Dowl  &  R.  81,  5  B.  &  Aid.  492. 
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passing  both  these  estates.  The  fact  that  the  devise  here  is  for 
five  hundred  years,  without  impeachment  of  waste,  does  not  pre- 
vent the  lands  from  passing.  Such  a  clause  Lord  Hardwicke  held  to 
be  restrained  by  the  general  words  of  the  will,  and,  at  all  events, 
this  clause  could  not  affect  the  interest  of  the  lord  of  the  manor. 
Tliis  devise  in  trust  of  an  equitable  reversion  in  fee  was 
*  564  something  like  a  power  of  appointment :  the  words  *  are 
"  over  which  I  have  a  disposing  power  "  ;  he  was  dealing 
here  with  the  reversion,  and  subjected  it  to  such  trusts  as  he  should 
appoint.  He  expressly  referred  to  the  "  encumbrances  which  now 
affect  my  real  estate  "  ;  and  the  rest  of  his  will  plainly  shows  them 
to  affect  the  copyholds  as  well  as  the  freeholds. 

A  case  which  seems,  but  really  is  not,  oppQsed  to  this  argument, 
is  that  of  Church  v.  Mundy}  before  Sir  W.  Grant  That  case 
was  chiefly  decided  upon  what  the  Master  of  the  Rolls  deemed  the 
intention  of  the  testator,  but,  on  appeal,  Lord  Chancellor  Mdon 
took  a  different  view  of  the  testator's  intention,  and  reversed  the 
decree,^  assuming,  throughout  his  judgment,  that  an  equitable 
interest,  if  the  intention  was  clear,  would  pass  by  general  words, 
without  a  surrender. 

Then  as  to  the  second  question  :  if  any  charge  is  here  created, 
80  as  to  make  the  arrears  of  the  annuity  payable,  it  is  out  of  the 
annual  income,  and  not  out  of  the  corpus  of  the  estate  ;  FoBter  v. 
Smith?  Tliat  was  a  devise  of  real  estates  in  trust  to  receive  the 
rents,  and  thereout  to  pay  to  the  testator's  widow  an  annuity  ;  and 
*'  from  and  immediately  after  her  death  "  to  convey  the  estates  to 
his  sisters  ;  and  it  was  held  by  Lord  Lyndhurst,  reversing  the  decis- 
ion of  Vice-chancellor  Knight  Bruce,  that  the  annuity  was  only  a 
charge  on  the  rents  which  accrued  during  the  life  of  the  widow, 
and  not  on  the  corpus  of  the  estate.  That  case  is  decisive  of  the 
present.     Phillips  v.  Phillips  ^  is  likewise  expressly  in  point. 

Then  as  to  the  interest  on  the  arrears :  that  ought  not  to  be 

charged.    It  is  an  established  rule  that  sums  annually  payable  do 

not  carry  interest;  Mellish  v.  MeUish  ;^  and  unless  the 

*565    annuitant  has  been   wilfully  kept  from   payment,  *the 

annual  sums  will  not  constitute  a  penalty  to  be  levied  on 

'  12  Ves.  426. 

'15  Ves.  396.     See  also  Teiinent  v.  Teanent,  1  Jodob  Af  L.  889. 
'  1  Phillips,  629.  *  14  Yes.  516. 

*  8  Beav.  198. 
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the  estate  ;  Martyn  v.  Blake  ;^  Taylor  v.  Taylor  ;^  In  re  PawelVe 
Ttu»t? 

Mr.  JBRalop  Clarke^  on  the  part  of  the  respondents,  at  first  ob- 
jected that  the  appellants  had  not  excepted  to  the  Master's  report 
on  which  the  decree  was  founded,  and  that  consequently  thej 
could  not  be  allowed  to  complain  of  the  decree  which  tliey  had 
allowed  to  be  pronounced  on  an  erroneous  report. 

[The  Lord  Chancellor.  —  The  will  was  before  the  Court;  the 
facts  were  found  in  the  report ;  there  was  no  objection  to  the  find- 
ing of  those  facts  ;  the  Master  drew  his  conclusions  of  law  upon 
the  will,  which  was  itself  before  the  Court ;  the  appellants  were 
not  bound  to  except  to  those  conclusions.  Lord  Brougham. — 
The  consequence  of  this  objection,  if  allowed  to  prevail,  would  be 
this :  here  is  a  proposition  of  law,  stated  on  the  face  of  a  decree, 
and  that  is  brought  to  the  Court  of  Appeal ;  but  because  there 
was  no  exception  taken  to  the  report  of  the  Master,  with  which 
this  proposition  of  law  in  the  decree  agrees,  the  matter  must 
end  by  this  House  maintaining  the  erroneous  (supposing  it  to 
be  erroneous)  proposition  of  law.  The  Lord  Chancellor.  — 
Was  it  ever  necessary  to  except  to  a  rep3rt  for  finding  a  legal 
result,  when  all  the  facts  were  before  the  Court  ?  ] 

Mr.  Baundell  Palmer  and  Mr,  Hislop   Clarke  for  the  respon- 
dents, who  claimed  under  Robert  Cracroft.  —  It  is  said  that  in- 
tention must  prevail.     If  so,  there  is  no  intention  shown  in  this- 
will  to  pass  the  copyhold  lands,  to  the  exclusion  of  the  proper 
customary  heir.     Prom  Sawkins  v.  Leiyh  *  some  part  of  a  sen- 
tence has  been  relied  on  by  the  other  side  ;  but  the  decision  was 
unfavourable  to  the  argument  of  these  appellants,  and  the 
sentence  quoted  *  ends  thus  :  "  But  here  there  is  more  than    *566» 
an  equity,  because  the  copyhold  lands  actually  descend  upon 
the  son,  as  the  heir  to  his  father."    That  is  the  case  here  ;  and 
the  appellants  seek  to  pass  by  the  will  more  than  an  equitable 
estate,  though  no  surrender  had  taken  place,  and  though  the  will 
was  made  long  before  the  Statute  56  Geo.  3.     Gh'eenhill  v.  Chreen- 
hUl^  is  not  in  point  for  them  ;  the  surrender  was  supplied  there 

"  8  Drury  &  War.*126.  •  10  Hare,  134;. 

'  8  Hare,  120.  *  I  Atk.  888< 

•  Pre.  &  Ch.  320,  2  Vem.  679,  1  Eq.  Ab.  174,  pi.  4. 
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by  the  plain  intention  of  the  testator,  and  in  favour  of  creditors. 
In  like  manner  Car  v.  Ellison  ^  was  decided  on  plain  intention  ; 
and  so  was  Church  v.  Mundy.^  No  intention  to  pass  these  copy- 
holds is  shown  on  the  face  of  this  will. 

The  decree  is  correct  in  point  of  principle.  The  power  of  de- 
vising lands  was  first  given  by  the  Statute  82  Hen.  8,  c.  1,^  and 
doubts  having  arisen  on  the  construction  of  that  statute,  the  34  & 
35  Hen.  8,  c.  5,  was  passed,  and  this  latter  statute  enacted  that 
estate  of  inheritance  should  mean  only  an  estate  in  fee  simple. 
The  next  statute  important  to  be  referred  to  on  this  subject  is  the 
Statute  of  Frauds.  These  statutes  came  to  be  considered  in  the 
case  of  Wagitaff  v.  Wag%taff^  where  the  question  was  as  to  the 
sufiicient  execution  of  a  will  under  the  Statute  of  Frauds ;  and 
Lord  Macclesfield  there  said  that  when  there  had  been  a  surrender 
of  copyholds  to  the  use  of  a  will,  they  would  pass,  though  the 
will  was  not  sufficiently  executed,  because  it  was  not  the  will,  but 
the  surrender  which  passed  them.  That  is  the  principle  on  which 
the  rule  of  law  is  founded.  Copyholds  were  not  within  the  first 
statute  of  wills,  and  general  words  were  not  (till  the  late  statute) 
sufficient  to  pass  them,  unless  there  were  other  words  or  cir- 
cumstances in  the  will,  showing  an  evident,  or  creating  a 
*  567  *  constructive  intention  on  the  part  of  the  testator  to  in- 
clude them  in  the  devise :  Scriven  on  Copyholds.^  An 
intention  to  charge  copyholds  with  debts  was  not  implied,  if  free- 
hold lands  were  in  the  same  devise,  unless  the  freeholds  should 
be  insufficient  to  discharge  the  debts :  Chapman  v.  Hart^^  Btfos 
V.  Byas ;  '*  and  in  Sampson  v.  Sampson^  the  Court  would  not, 
even  in  favour  of  a  child,  supply  a  surrender  under  a  devise  by 
general  words  in  which  copyhold  estate  was  not  mentioned.  The 
interest  of  a  cestui  que  trust  was  devisable  without  a  surrender, 
but  then  the  intention  to  devise  it  must  have  been  evident :  Allen 
V.  Poulton?  and  Gibson  v.  Lord  MonifortP  Where  the  intention 
was  clear,  there  alone  such  copyholds  were  allowed  to  pass,  Ghreenr 
hill  V.  Greenhill^^  Judd  v.  Pratt  ^^  (in  which  Baron  Sutton  showed 

>  8  Atk.  73.  •  1  Vez.  Sen.  271. 

*  12  Ves.  426, 15  Ves.  896.  ^  2  Vez.  Sen.  164. 
'  Craise*8  Digest,  Tit.  Devise,  ch.  1,  §§  6,  7.           *  2  Ves.  &  B.  887. 

*  2  P.  Wms.  258.  »  1  Vez.  Sen.  121. 
»  4  ed.  Vol.  1,  p.  286. 

*  1  Vez.  Sen.  485;  Scriv.  on  Copyholds,  1  vol.  p.  267. 

"  Prec.  in  Ch.  820,  2  Vern.  679.  "  18  Ves.  174. 
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that  he  understood  Car  v.  Ellison  as  now  stated),  and  Smith  y. 
Baker ^  all  of  which  confirm  the  principle  already  stated,  and 
illustrate  the  meaning  of  Lord  Macclesfield  in  Wag%taff^.  Wag- 
Btaffy  where  he  said,  "  the  copyhold  passed  by  the  surrender 
and  not  by  the  will,  which  was  only  a  declaration  of  the  use  of 
the  surrender." 

Then  assuming  that  there  must  be  a  plain  intention,  the  ques- 
tion of  that  intention  must  be  decided  on  the  same  principles  in 
equity  as  at  law.  What  those  principles  are  is  shown  in  Doe  d. 
Clarke  y.  Ludlaml^  namely,  that  copyhold  passed  by  the  united 
effect  of  the  will  and  the  surrender,  and  that  ^^  the  statute  sup- 
plied the  surrender,"  without  which  the  copyhold  estate  could  not 
pass. 

•  Then  as  to  the  fund  out  of  which  the  arrears  of  the  *  668 
annuity  are  to  be  paid.  Foster  y.  Smith  ^  was  decided  not 
on  any  general  rule  of  law,  but  on  the  words  of  the  deyise,  which 
directed  the  trustees  on  the  death  of  the  wife  to  do  a  particular 
act  that  entirely  disabled  them  from  further  dealing  with  the 
estate  so  as  to  satisfy  the  annuity.  In  Picard  y.  Mitchdly^  the 
estate  was  held  liable  :  Philips  y.  Philips  ^  is  not  an  authority  the 
other  way,  but  merely  shows  that  under  particular  circumstances, 
though  the  estate  may  not  be  sold,  the  income  may  be  impounded 
till  the  arrears  are  paid  off. 

Then  as  to  the  interest  on  the  arrears,  the  Court  will  act  on  the 
circumstances  of  the  case  in  giying  or  refusing  interest  on  the 
arrears  of  an  annuity,  Drapers^  Company  y.  Bavis^  and  in  Neuh 
man  y.  Auling^*  Lord  Hardwicke  decreed  payment  of  interest  on 
an  annuity  which,  like  this,  had  been  giyen  for  the  purpose  of 
maintenance,  and  that  doctrine  was  acted  on  in  Noel  y.  Jones? 
Crosse  y.  Bedingfield^  and  Ryde  y.  Price^^^  are  cases  in  which  the 
same  rule  was  applied  to  annuities  giyen  to  creditors,  and  secured 
by  bonds ;  and  in  Martyn  y.  Blake  ^*  interest  was  given  because 
there  had  been  yexation  and  delay  in  the  payment  .of  the  an- 
nuity. 

1  Atk.  S85. 
5  Moore  &  P.  48,  7  Bing.  275.  M6  Sim.  809. 

2  Younge  &  C.  Ch.  193,  1  Pbill.  629.  *  12  Sim.  85. 
14  Bear.  108.  ^  8  Sim.  578. 
8  Beav.  193.  "  3  Drury  &  War.  125. 
2  Atk.  211. 

'  3  Atk.  579.    See  Latnaon  v.  Lainson,  18  Bear.  7. 
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Mr.  Wickena  appeared  for  the  Attorney-General,  and  cited  Allen 
v.  PoulUm^  to  show  that  a  trust  of  a  copyhold  may  be  devised 
without  a  surrender  to  the  use  of  a  will.  He  also  referred  to  the 
debts  of  C.  W.  Gracroft,  and  contended  that  substantial  justice 
had  not  been  done  by  the  decree. 

♦669        *  Mr.   Walker  J  in  reply. — In  Jarman   on  Devises,  by 
Powell,^  the  cases  on  the  passing  of  copyholds  by  general 
words  in  a  will  are  collected,  and  it  is  clearly  shown  that  an  equita- 
ble interest  in  them  will  pass  by  general  words  without  surrender. 

The  Lord  Chancellor.  —  My  Lords,  this  lamentably  protracted 
litigation  has  arisen  out  of  the  will  of  a  gentleman,  named  Walter 
Watkins,  who  died  on  the  23d  of  May,  1799,  entitled  to  both  free- 
hold and  copyhold  estates.  He  left  an  only  child,  Dorothy,  the 
wife  of  Charles  Cracroft.  She  died  in  May,  1802,  leaving  two 
sons,  Charles  Watkins  Cracroft,  and  Robert  Cracroft,  both  minors, 
and  a  daughter,  who  is  not  interested  in  the  matters  in  dispute. 

The  questions  in  dispute  relate  to  two  subjects :  first,  an  equita- 
ble interest  in  certain  copyhold  lands  and  mines  to  which  the 
testator  was  entitled  at  his  decease.  The  appellants  contend  that 
this  property  was  included  in  a  general  devise  of  the  testator's 
real  estates  to  Charles  Watkins  Cracroft,  the  eldest  son  of  his 
daughter,  under  which  eldest  son,  they  derive  title.  The  respon- 
dents, on  the  other  hand,  contend  that  this  copyhold  property  was 
not  disposed  of  by  the  will ;  that  it  descended  to  the  testator's 
only  child,  Dorothy,  and  on  her  death  in  1802,  descended  on  her 
two  sons,  Charles  Watkins  Cracroft  and  Robert  Cracroft,  who  were 
her  heirs  according  to  the  custom  of  the  manor,  and  whose  inter- 
ests are  now,  as  I  have  already  stated,  represented  by  the  respon- 
dents. 

The  other  question  relates  to  annual  sums  of  lOOZ.  given  by  the 
will  for  the  maintenance  of  the  testator's  two  grandsons, 
*  670  Charles  Watkins  Cracroft  and  Robert  Cracroft,  until  *  they 
should  respectively  attain  the  age  of  twenty-three  years. 

The  appellants  contend  that  these  annual  sums  were  not 
charged  on  the  testator's  freehold  estates,  or  if  so  charged  that 
they  affected  the  annual  rents  and  profits  only,  and  not  the  corpus, 
and  at  all  events  that  no  interest  ought  to  have  been  allowed  on 

^  1  Yez.  Sen.  121.  *  YoL  2,  p.  123. 
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them.  The  respondents  on  the  other  hand  contend,  in  conformity 
with  the  decision  below,  that  the  corpus  of  the  freehold  estates,  as 
well  as  the  rents  and  profits,  was  charged  with  these  annuities, 
and  that  the  Court  properly  gave  them  interest  on  the  arrears 
from  the  time  when  each  payment  became  due. 

This  being  the  nature  of  the  appeal,  I  will,  in  the  first  place, 
call  your  Lordships'  attention  to  the  passages  in  the  will  which 
gave  rise  to  the  dispute.  [His  Lordship  read  the  devise.]  It  is 
important. 

Tlie  state  of  the  copyhold  property  was  this :  that  the  testator 
had  an  equitable  interest  in  the  nature  of  a  reversion  expectant 
on  a  term  of  ninety-six  years,  and  an  immediate  right  to  an 
annual  payment  of  502.  during  that  term,  in  the  nature  of  rent. 

Such  being  the  nature  of  the  testator's  interest  in  these  copy- 
holds, the  first  question  is,  whether  the  copyhold  estate  passed 
under  the  general  devise,  the  language  of  which  I  have  already 
referred  to.  It  was  a  devise  of  '^  all  and  singular  my  messuages 
or  tenements,  lands,  hereditaments,  and  premises  "  upon  the  trusts 
to  which  I  have  already  referred. 

This  is  a  question  to  be  decided  entirely  on  authority ;  the  will 
here  was  made,  and  the  testator  died  in  1799,  long  before  the 
statute  of  1815,  dispensing  with  the  necessity  of  a  surrender,  and 
therefore  the  question  must  be  determined  according  to  the  theti 
state  of  the  law.  At  that  time,  if  there  had  been  no  sur- 
render to  the  use  of  the  will,  *  there  could  be  no  devise  of  *  571 
copyholds  at  all  (I  put  out  of  the  question  the  equitable 
doctrine  as  to  supplying  surrenders  in  certain  cases),  but  where 
there  had  been  a  surrender  to  the  use  of  the  will,  there  in  general 
a  devise  of  "  all  my  lands,"  or  of  "  all  my  real  estate,"  or  any 
other  equivalent  expression,  was  held  to  include  copyholds.  The 
surrender  manifested  an  intention  to  enable  the  surrenderor  to 
devise,  or  to  speak  more  correctly,  to  declare  the  use  by  his  will. 
Copyholds  are  aptly  described  as  lands,  or  as  real  estates ;  and  a 
devise  of  all  the  testator's  lands,  or  all  his  real  estate,  might  there- 
fore include  his  copyholds  if  it  was  his  intention  so  to  include 
them.  The  surrender  was  evidence  of  such  intention,  and  primd 
facie  therefore  they  were  considered  as  having  been  intended  to 
pass.  But  an  equitable  interest  could  not  be  surrendered.  What 
then  was  to  be  the  construction  of  a  general  devise  where  the 
devisor  had  a  mere  equitable  interest  in  copyholds  ?    There  it  is 
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certain  that  no  surrender  conld  be  made,  and  therefore  the  indi- 
cation of  intention  arising  therefrom  could  not  be  resorted  to. 
The  authorities  are  not  numerous  on  the  subject,  but  I  take  the 
result  of  them  to  be  that  without  some  indication  of  intention, 
ultra  mere  general  words  of  devise,  an  equitable  interest  in  copy- 
holds would  not  pass. 

This  seems  to  me  to  be  the  necessary  conclusion  to  be  arrived 
at  from  considering  the  two  cases  before  Lord  Hardwicke,  of  Car 
V.  Ellison  *  and  Oibaon  v.  Montfort? 

In  the  former  case  the  testator  had,  on  his  marriage,  become 
entitled  (subject  to  a  life  interest  in  his  wife,  and  an  estate  tail  in 
the  issue  of  the  marriage)  to  large  real  estates,  the  property  of  the 
wife,  before  the  marriage.  This  property  included  some 
•  572  copyholds,  in  .which  the  interest  *  was  only  equitable. 
Lord  Hardwicke  held,  that  considering  the  mode  in  which 
the  testator  had  acquired  the  property,  the  connection  of  the  copy- 
hold with  the  particular  objects  of  the  devise,  the  general  words 
must  have  been  intended  to  embrace  the  copyholds.  Whether  the 
circumstances  relied  on  by  Lord  Hardwicke  were  such  as  ought  to 
have  led  him  to  the  conclusion  at  which  he  arrived,  has  been 
doubted.  See  the  remarks  of  Sutton,  Baron,  in  Judd  v.  Pratt? 
But  how  far  those  doubts  are  well  founded  is  not  now  the  ques- 
tion. What  is  material  is  this,  that  Lord  Hardwicke  founded  his 
judgment  on  special  grounds,  on  which  he  reasoned  very  elabo- 
rately, and  not  on  any  general  rule  which  would  apply  to  all  cases 
where  a  testator  has  devised  by  general  words  not  specially  men- 
tioning copyholds. 

That  this  was  Lord  Hardwicke's  view  of  the  law  is  even  more 
clear  from  what  he  said  in  the  other  case  I  have  referred  to,  Gib- 
B<m  V.  Mmtford,  There  the  testator  expressly  devised  to  trustees 
all  his  freehold  and  copyhold  lands,  &c.,  and  yet  even  there  Lord 
Hardwicke  said, ''  all  such,"  i.  e.  copyholds,  ^'  as  he  was  seised  of 
and  surrendered  to  the  use  of  his  will,  will  pass.  All  such  as  he 
had  the  trust  of,  the  inheritance  in  himself  through  the  legal 
estate,  in  names  of  other  persons  will  pass ;  because  it  has  been 
determined  it  is  not  necessary  there  should  be  a  surrender  to  use 
of  the  will  of  such  trust  lands,  for  not  having  the  legal  estate  he 
could  not  surrender.    But  that  must  be  in  a  case  where  either  by 

*  8  Atk.  73.  ■  18  Ves.  174. 
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plain  words,  or  necessary  intent,  it  appears  he  intended  to  devise 
his  copyhold  lands ;  and  here  in  express  words  devising  them  to 
trustees." 

Against  these  authorities,  resting  as  they  do  on  a  very  close 
analogy  to  the  case  of  an  unsurrendered  legal  interest  in 
copyholds,  I  find  no  conflicting  decision,  unless  indeed  *  the  *  673 
older  case  of  Oreenhill  v.  Chreenhill^  which  was  cited  to 
Lord  Hardwicke  in  Car  v.  Ellison^  is  to  be  so  considered.  But 
there  the  question  arose  as  to  how  far  a  general  desire  ought  to  be 
considered  as  including  lands  compromised  in  a  contract  for  the 
purchase  of  a  real  estate  which  had  been  entered  into  before  the 
date  of  the  will,  but  which,  by  its  terms^  was  not  to  be  completed 
till  a  time  which  was  in  fact  after  the  will  had  been  executed. 
Part  of  the  property  contracted  for  consisted  of  some  customary 
lands  which  could  not  be  devised  without  a  surrender.  One  ques- 
tion was,  whether  this  equitable  interest,  in  the  customary  lands, 
could  be  devised  without  a  surrender.  But  the  point  seems  to 
have  been  in  the  end  given  up  by  Sir  Joseph  Jekyl,  who  was  coun- 
sel for  the  heir,  and  the  only  point  really  pressed  was,  whether  the 
vrill  could  operate  on  a  contract  for  a  future  purchase.  The  ques- 
tion whether,  dispensing  with  a  surrender,  the  customary  lands 
would  pass  under  general  words,  was  not  raised  ;  and,  perhaps, 
the  circumstance  that  the  freehold  and  the  customary  lands  were 
the  subject  of  one  and  the  same  contract,  might  have  afforded 
grounds  for  holding  that  the  words  of  devise,  which  included  the 
freeholds,  must  of  necessity  have  been  meant  to  include  the  others 
also.  Be  that  as  it  may,  I  cannot  treat  that  case  as  sufficient  to 
outweigh  the  subsequent  authority  of  Lord  Hardwicke,  unshaken 
by  any  later  decisions. 

An  attempt  was  indeed  made  by  Mr.  Walker  in  his  very  able 
argument,  to  show  that  the  course  of  decision  since  the  Act  of 
1815,  is  calculated  to  induce  the  belief  that  the  doctrine  in  the 
case  of  an  equitable  estate  in  copyholds,  cannot  have  been  such  as 
I  have  suggested.  For  since  the  statute,  which  makes  a  surrender 
in  the  case  of  a  legal  interest  in  copyholds  unnecessary,  it 
has  been  held  in  *  Doe  v.  Ludlam^  that  a  general  devise  of  *  574 
real  estates  will  include  copyholds  as  well  as  freeholds. 
But  there  the  Court  proceeded  expressly  on  the  ground  that  the 
inference  of  intention,  devised  dehors  the  will,  from  the  fact  of 

>  Pre.  Ch.  820,  2  Vem.  679.  ■  7  Ring.  275. 
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surrender,  was  by  the  statute  rendered  unnecessary,  and  so  that 
the  decision  ought  now  to  be  the  same,  in  respect  to  unsurrendered 
copyholds,  as  it  would  before  the  statute  have  been  if  there  had 
been  a  surrender.  It  may,  perhaps,  be  a  reasonable  inference 
from  Doe  y.  LudlaiUj  that  a  general  devisee  of  real  estate  will  now 
carry  equitable  interests  in  copyholds,  even  without  any  special 
circumstances  indicating  an  intention  to  include  them.  But  I 
cannot  deduce  from  it  any  argument  for  determining  what  ought 
to  have  been  the  construction  before  the  statute.  Equita$  sequetnar 
legem  has  been  the  governing  principle.  Before  the  statute,  gen- 
eral words  did  not  include  unsurrendered  legal  copyholds.  So 
neither  did  they  include  equitable  interests,  unless  there  was  some- 
thing specially  indicating  an  intention  that  they  should  do  so. 
Since  the  statute,  general  words  do  include  unsurrendered  legal 
copyholds.  Equity  will  probably  follow  the  same  side  in  the  case 
of  trusts  of  copyholds. 

On  these  grounds,  I  am  of  opinion  that  the  appeal  on  the  first 
point  cannot  be  sustained ;  but  that  the  Court  below  was  right  in 
holding  that,  on  the  decease  of  the  testator  in  1799,  his  equitable 
copyholds  interest  descended  on  his  daughter  and  customary  heir- 
ess Dorothy  Cracroft. 

I  ought  to  add,  that  there  are  circumstances  in  this  will  tending 
to  confirm  the  view  which,  on  general  grounds,  I  take  as  to  the 
construction.  The  testator  gives  to  his  devisees  estates  for  life 
without  impeachment  of  waste ;  and  he  gives  to  his  trustees  ex- 
tensive leasing  powers  inconsistent  with  copyhold  tenure. 
*  575  These  are  considerations  *  which  tend  to  confirm  the  opin- 
ion which,  even  if  there  had  been  no  such  circumstances, 
the  general  current  of  authority  would  have  led  me  to  form. 

The  next  question  is  as  to  the  two  annual  sums  of  1007.  each 
given  by  way  of  maintenance  for  the  testator's  two  grandsons, 
whether  they  are  chargeable  on  the  real  estate.  The  words  are : 
*'  In  order  that  my  grandsons  may  be  duly  and  properly  educated 
and  brought  up,"  having  first  given  a  term  of  five  hundred  years 
to  his  trustees,  '^  I  do  hereby  desire,  authorise,  and  empower  the 
said  Richard  Davis  and  Jeffreys  Wilkins,  and  the  survivor  of 
them,  and  the  executors,  administrators,  and  assigns  of  such  sur- 
vivor, to  lay  out  and  expend  the  sum  of  200^.  annually  in  the 
maintenance,  education,  and  bringing  up  of  my  said  grandson 
Charles  Watkins  Cracroft  shall  attain  his  said  age  of  twenty-three 
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years,  and  the  sum  of  1007.  a  year  in  the  like  maintenance,  edu- 
cation, and  bringing  up  of  my  said  grandson  Robert  Gracroft 
until  he  attains  the  age  of  twenty-three  years,  or  shall  be  placed 
out  in  business  at  the  discretion  of  my  said  trustees." 

I  think  it  clear  that  the  testator  meant  to  make  his  real  estate 
liable  for  the  payment  of  these  sums.  The  will  is  very  carelessly 
drawn.  The  trustees  take  a  mere  chattel  interest  for  five  hundred 
years.  And  yet  in  the  first  trust  declared,  namely,  that  for  raising 
money  to  pay  debts,  the  testator  seems  to  suppose  that  the  trustees 
and  the  heirs  of  the  survivor  would  be  the  person  to  raise  the 
money.  And  so  in  the  latter  part  of  the  will,  the  power  of  lead- 
ing is  given  to  be  exercised  by  his  two  trustees,  or  the  survivor  of 
them,  or  the  heirs,  executors,  administrators,  or  assigns  of  the 
survivor. 

I  deduce  very  little  from  this  inaccuracy,  except  that  the  testator 
was  not  precisely  aware  of  the  exact  nature  of  the  interest 
which  he  had  given  to  his  trustees.  In  fact,  *  they  took  a  *  676 
term  of  five  hundred  years  only,  and  the  question  is, 
whether  the  testator,  when  he  directed  his  trustees  and  the  sur- 
vivor of  them,  and  the  executors,  administrators,  and  assigns  of 
such  survivor,  to  apply  the  2002.  and  1001.  annually  for  the  main- 
tenance of  his  grandsons  (i.  e.  200L  while  both  grandsons  were 
under  the  prescribed  ago  of  twenty-three  years  and  lOOZ.  after- 
wards), must  not  be  understood  as  directing  them  to  do  so  by 
means  of  all  the  funds  over  which  they  had  control,  including 
therefore  the  five  hundred  years'  term.  I  think  this  is  the  clear 
inference  from  the  frame  of  the  will.  The  testator  clearly  con- 
templated a  probable  deficiency  in  his  personal  estate  for  the  pay- 
ment of  his  debts ;  and  this  being  so,  it  is  impossible  he  could 
have  meant  to  leave  the  maintenance  of  his  grandchildren  charged 
exclusively  on  that  fund.  It  imposes  a  positive  duty  on  the  trus- 
tees to  provide  a  maintenance.  There  is  no  restriction  as  to  the 
fund  out  of  which  it  was  to  be  provided,  and  as  the  trustees  had 
a  term  of  five  hundred  years  available  for  the  purpose,  I  think  the 
testator  must  have  intended  that  term  to  be  the  means  of  enabling 
them  to  perform  the  duty  with  which  he  had  charged  them. 

But  then  it  is  said  that  the  annual  income  only,  and  not  the 
corpusj  is  charged ;  for  that  the  testator  could  not  possibly  have 
meant  that  his  trustees  should  make  an  annual  mortgage  to  raise 
whatever  the  income  should  be  insufficient  to  produce.     No  doubt 
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it  is  very  unlikely  that  the  testator  contemplated  such  a  mode  of 
raising  the  maintenance.  He  in  all  probability  did  not  suppose 
there  would  be  any  necessity  for  resorting  to  such  a  measure. 
But  he  has  certainly  directed  that  the  maintenance  should  be 
raised ;  and  according  to  my  construction  of  the  will,  that  it 
should  be  raised  by  means  of  the  five  hundred  years'  term,  with- 
out any  restriction  as  to  the  mode  of  raising  it.  And  this 
*  577  certainly  *  makes  it  a  charge  on  the  corpus  if  the  annual 
income  is  unable  to  provide  it. 

The  appellants,  in  support  of  their  argument,  relied  on  the  case 
of  Foster  v.  Smith}  There  a  testator  devised  his  estates  to  trus- 
tees, on  trust  to  receive  the  rents,  and  thereout  to  pay  to  his  wife  an 
annuity  of  200Z.  for  her  life,  and  after  her  decease,  to  convey  the 
estates  to  his  three  sisters  in  fee.  Lord  Lyndhurst  held,  that  after 
the  death  of  the  wife,  the  sisters  were  entitled  to  a  conveyance  of 
the  property  free  from  any  claim  on  the  part  of  the  wife's  execu- 
tors for  arrears  of  her  annuity.  But  the  ground  on  which  that 
decision  rested  was,  that  nothing  was  made  liable  to  the  annuity, 
except  the  rents  which  accrued  during  her  life,  and  so  that  the 
estate  of  the  sisters  could  not  be  touched.  But  Lord  Lyndhurst, 
in  his  judgment,  says  expressly,  that  if  the  trust  had  simply  been 
to  receive  the  rents  and  thereout  pay  to  the  wife  an  annuity  of 
200Z.  for  her  life,  this  would  have  been  a  charge  on  the  rents  until 
the  whole  amount  of  the  annuity,  with  the  arrears  had  been  paid. 
That  is  the  case  here.  Charles  Henry  Watkins,  the  great-grandson 
of  the  testator,  took  nothing  till  all  arrears  due  for  maintenance 
had  been  first  provided  for. 

The  only  remaining  question  is  as  to  the  claim  for  interest  on 
the  arrears  of  the  annuities.  The  Master  of  the  Bolls  has  given 
interest,  but  he  has,  in  fact,  given  no  opinion  on  the  question  as  to 
the  right  of  the  annuitants  to  claim  interest,  for  he  proceeded 
expressly  and  solely  on  the  ground  that  he  was  precluded  by  what 
had  been  already  done  in  the  cause  from  going  into  a  question 
which  he  considered,  and  I  think  rightly  considered,  to  have  been 
already  decided  by  a  previous  order  of  the  Court  in  favour  of  the 
claim  for  interest. 

The  general  rule  of  the  Court  is,  that  arrears  of  an  annuity 

do  not  carry  interest.     In  the  older  cases  an  exception 

*578    *was  sometimes  made  in  favour  of  the  annuitant  where 
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the  annuity  was  a  provision  for  a  wife  or  a  child.  Lord  Hard- 
wicke  acted  on  this  principle  in  Newman  v.  Auling}  But  in 
Tew  V.  Earl  of  WirderUm?  Lord  Thurlow  repudiated  this  as  a 
ground  of  decision  ;  and  his  view  of  the  law  has,  as  I  conceive, 
ever  since  been  treated  as  sound  and  satisfactory. 

The  cases  in  which,  in  later  times,  the  Court,  in  the  absence  of 
express  contract,  has  allowed  interest  have  been  confined  to  those 
where  the  annuitant  has  held  some  legal  security  which,  but  for 
the  interference  of  the  Court,  he  might  have  made  available  for  the 
obtaining  of  interest ;  or  where  the  accumulation  of  arrears  has 
been  occasioned  by  the  misconduct  of  the  party  bound  to  pay. 
In  this  case  contract  is  out  of  the  question ;  and  as  the  annuitants 
certainly  held  no  legal  security,  the  only  question  is,  whether  the 
great  accumulation  of  arrears  can  be  attributed  to  the  misconduct 
of  the  owners  of  the  property  charged.  It  is  distressing  to  think 
for  what  an  excessive  length  of  time  the  rights  of  the  parties 
interested  in  this  estate  have  remained  unsettled.  But  on  the  best 
consideration  of  the  facts,  J  am  unable  to  fix  the  blame  of  delay 
on  those  who  were  to  pay  the  annuities  rather  than  on  those  who 
were  to  receive  them. 

[His  Lordship  here  stated  the  various  proceedings  in  the  suit, 
and  their  dates.] 

The  cases  having  been  again  set  down  for  hearing,  in  this  last 
report  the  Master  of  the  Rolls  ordered  payment  of  the  2371Z.  9«. 
6d.  to  the  personal  representatives  of  Robert  Cracroft,  and  further 
directed  that  a  sum  of  1956Z.  28.  Si.  should  be  carried  over  to 
"  the  defendant  Charles  Watkins  Cracroft's  legacy  account,"  there 
being  several  claimants  on  that  fund  deriving  title  through  or 
under  Charles  Watkins  Cracroft.  The  Master  of  the  Rolls, 
*  as  I  have  already  intimated,  proceeded  on  the  ground  that  *  579 
the  decretal  order  of  1849,  directing  the  Master  to  compute 
interest  on  these  annuities,  was  equivalent  to  a  declaration  that 
the  annuitants  were  entitled  to  interest  for  that,  otherwise  the 
direction  to  make  the  calculation  was  unjustifiable.  Both  orders, 
however,  that  of  1849  as  well  as  that  of  1851,  are  now  brought 
by  way  of  appeal  before  your  Lordships,  and  unless,  therefore,  the 
former  order  was  warranted  by  the  law  and  practice  of  the  Court, 
neither  of  them  can  stand. 

I  confess,  my  Lords,  that  I  can  discover  no  ground  here  on 

^  8  Atk.  579.  *  1  Yes.  Jan.  451. 
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which  the  right  to  interest  can  rest.  I  have  already  explained 
that  if  it  can  be  sustained,  it  must  be  founded  on  the  long  and 
inexplicable  delay  which  has  attended  every  proceeding  in  this 
unhappy  litigation.  But  mere  delay  is  certainly  no  sufficient 
ground  for  giving  interest ;  and  here  I  seek  in  vain  for  any  cir- 
cumstance explaining  the  delay,  or  enabling  me  to  attribute  it  to 
one  party  rather  thaii  to  another,  or  to  say  that  it  was  brought 
about  by  any  thing  like  misconduct  on  the  part  of  those  charge- 
able with  the  payment.  I  am  therefore  of  opinion  that  on  this 
part  of  their  case  the  appellants  are  right. 

What  I  therefore  propose  to  your  Lordships  is,  to  declare  that 
the  annuities  given  to  Charles  Watkins  Cracroft  and  Robert  Cra- 
croft  respectively,  for  their  maintenance,  did  not  carry  interest, 
and  that  the  decretal  order  of  the  2l8t  July,  1849,  ought  not  to 
have  referred  it  back  to  the  Master  to  compute  interest  thereon, 
and  consequently  that  the  decretal  order  of  the  10th  July,  1851, 
ought  not  to  have  provided  for  payment  of  what  the  Master  had 
found  due  for  such  interest.  And  with  that  declaration  I  propose 
to  refer  the  case  back  to  the  Court  of  Chancery.  The  rest  of  the 
appeal  must  be  dismissed.     But  I  think,  as  the  appellants  have  in 

part  succeeded,  there  must  be  no  costs. 
♦  680       *  I  ought  to  say  that  my  noble  and  learned  friend  (Lord 
Brougham),  who  has  left  the  House,  having  heard  the 
argument  and  examined  the  matter  very  attentively,  authorises 
me  to  say  that  he  fully  concurs  in  this  judgment. 

Declaration  made  as  to  certain  parts  of  the  decree  of  the  21st 
July,  1849,  and  as  to  certain  parts  of  the  decree  or  decretal  order 
of  the  10th  July,  1851,  and  subject  thereto. 

Appeal  dismissed  and  eaiise  remitted. 

Lords'  Journals,  81st  July,  1855. 
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LANE  V,  HORLOCK. 
1856.    Febraary  11, 12, 14;  March  4, 10. 

BiCHABD  EiRKMAN  Lane,  Appellant. 

J.  J.  HoBLOCK,  S.  Bew,  and  Q.  Bew,  BetpondenU.^ 

Uiury.     Security  on  Lands. 

Where  monej  is  advanced  at  usurious  interest  on  the  security  of  bills  of  exchange, 
haTing  only  three  months  to  run,  such  advance  is  protected,  and  the  bill 
themselves  are  valid  under  the  S  &  4  Wm.  4,  c.  98,  §  7,  and  though  a  war^ 
rant  of  attorney  to  confess  judgment  may  be  taken  at  the  same  moment,  on 
which  jadgment  is  the  next  day  entered  up  and  registered  under  1  &  2  Vict, 
c.  110,  so  as  to  become  a  charge  on  the  lands  of  the  debtor,  the  transaction  i 
not  thereby  rendered  invalid  under  the  proviso  of  the  1st  section  of  the  2  &  8 
Vict  c.  87. 

Ihe  2  &  8  Vict  c.  87,  does  not  repeal  the  8  &  4  Wm.  4,  c.  98. 

Semble  that  a  warrant  of  attorney  to  confess  judgment,  though  by  such  judgment 
the  lands  of  the  debtor  may  be  charged,  is  not  a  charge  upon  land. 

EL  had  received  from  L.  money  advanced  on  the  security  of  bills  of  exchange. 
In  October,  1848,  he  wanted  a  further  advance,  which  L.,  after  inquiring  into 
the  yalue  of  his  real  estate,  consented  to  make,  on  condition  that  three  months' 
bills  should  be  given  for  the  amount  (usurious  interest  included)  and  that  a 
warrant  of  attorney  to  confess  judgment,  which  L.  should  be  at  liberty  to 
enter  up  immediately,  should  also  be  executed.  All  this  was  done,  and  judg- 
ment was  entered  up  on  the  following  day,  and  the  judgment  registered.  The 
bills  given  in  October,  1848,  were  not  paid  when  they  became  due 
in  January,  1844,  and  others  were  then  substituted  *  for  them.  These  *  581 
last  were  also  dishonoured.  A  sale  of  H.'s  estate  took  place,  under  a 
mortgage,  executed  to  a  prior  creditor,  who  received  more  than  would  satisfy 
his  claim: 

Held^  that  L.  was  entitled  to  maintain  a  bill  against  him  to  pay  over  so  much  of 
the  surplus  in  his  hands  as  would  satisfy  L/s  judgment. 

This  House  does  not  reform  a  decree  of  the  Court  below. 

This  was  an  appeal  against  a  decree  of  Yice-Chancellor  Ein- 
dersley,  dismissing  with  costs  a  bill  filed  by  the  appellant. 

In  the  year  1843  Horlock,  then  the  owner  of  an  estate  called 
the  Bocks,  in  the  parish  of  Marshfield,  in  the  county  of  Glouces- 
ter (but  which  estate  was  heavily  mortgaged),  was  introduced  by 

^  Shaw  V,  Neale,  6  H.  L.  Cas.  610 ;  Croft  v.  Lumley,  6  H.  L.  Caa.  685 ;  Jef- 
fitea  V.  Alexander,  8  H.  L.  Cas.  606. 
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Poster,  his  theu  solicitor,  to  Lane,  for  the  purpose  of  haying  two 
bills  of  exchange  discounted,  .both  payable  at  three  months  after 
date,  one  for  the  sum  of  298Z.  10^.,  the  other  for  225Z.  6«.  6d. 
The  first  of  these  bills  was  dishonoured  when  it  became  due ; 
the  interest  on  it  was  regularly  paid  up.  Before  the  second  of 
them  was  at  maturity,  namely,  in  October,  1843,  Horlock  required 
a  further  advance,  and,  through  his  solicitor,  applied  to  Lane  to 
let  him  have  a  sum  of  800Z.  Lane  told  Foster  that  if  he  made 
any  further  advance  he  must  know  the  extent  and  rental  of  Hor- 
lock's  estate,  and  the  encumbrances  upon  it,  and  must  be  informed 
in  writing  what  judgments  there  were  against  it,  and  also  the 
exact  amount  he  was  required  to  lend,  and  further,  that  he  must 
have  not  only  bills  of  exchange  for  the  amount  then  to  be  lent, 
but  also  a  warrant  of  attorney,  to  secure  the  amount  of  both  the 
bills  which  he  then  held,  and  of  any  bills  which  he  might  after- 
wards discount,  not  to  exceed  in  the  whole  a  definite  sum ;  and 
must  be  at  liberty  immediately  to  enter  up  and  register  a  judg- 
ment on  this  warrant  of  attorney.  The  information  was  fur- 
nished on  25th  October,  1843,  and  there  appeared  to  be 
*  582  *  certain  mortgages  on  the  estate,  but  no  unsatisfied  judg- 
ments. 

On  the  same  day  Horlock  went  to  Lane,  who  produced  a  cash 
account,  debiting  Horlock  with  the  sum  of  1528Z.  7«.  6d.,  made 
up  of  the  800/.  then  to  be  advanced,  and  three  months'  interest 
thereon,  at  the  rate  of  sixty  per  cent,  per  annum ;  also  the  two 
bills  then  in  Lane's  hands,  and  interest  at  the  same  rate,  and  the 
expense  of  the  warrant  of  attorney  and  the  stamps ;  but  Horlock 
was  allowed  4L  as  a  rebate  of  interest  on  the  bill  for  255Z.  6«.  6d., 
which  would  not  be  due  till  the  following  11th  November.  This 
account  Horlock  signed,  and  Lane  then  advanced  8002.,  and  Hor- 
lock accepted  three  bills  for  the  whole  amount  thus  agreed  to  be 
due.  At  the  same  time  Horlock  executed  a  warrant  of  attorney 
to  confess  judgment  against  him  in  the  Court  of  Queen's  Bench 
in  a  sum  of  4000Z.,  with  a  defeasance  declaring  that  it  was  to 
secure  payment  of ''  every  sum  not  exceeding  2000Z.,  which  may 
at  any  time  hereafter  be  due  to  Lane  upon  any  bills  or  notes  which 
shall  be  made,  drawn,  or  accepted  by  Horlock,  and  be  discounted 
for  him,  or  for  his  use,  by  Lane." 

On  the  27th  October,  Lane  entered  up  judgment  on  the  warrant 
of  attorney,  and  registered  it,  so  as  to  make  it  under  the  1  &  2 
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Vict.  c.  110,  §  13,  a  charge  on  real  estate.  The  three  bills  became 
due  on  the  28th  January,  1844,  but.  on  the  26th  January  three 
fresh  bills  were  drawn  to  replace  them ;  these  new  bills  being 
given  for  the  whole  amount  then  due,  namely,  1754/.  14«.  6d.,  the 
interest  being  carried  on  at  the  same  rate  as  before.  The  three 
renewed  bills  became  due  on  the  29th  April,  but  were  not  paid. 
On  the  1st  June,  1844,  Horlock  accepted  a  bill  for  175/.  12«.  6(2., 
and  on  the  4th  July,  1844,  he  accepted  another  for  351/. 
6».  6d.,  each  being  for  the  interest  *  alone.  The  aggregate  *583 
of  the  five  bills  amounted  to  2281/.  13«.  6d.  None  of  these 
bills  was  paid.  A  person  named  Quincey  (now  represented  by  the 
Rews)  was  entitled  to  a  mortgage  on  the  Rocks  estate  for  2000/. 
There  were  several  other  and  prior  mortgages,  but  Quincey's 
claim  preceded  that  of  Lane.  In  1846  a  rule  was  obtained  by 
Horlock  in  the  Court  of  Queen's  Bench,  calling  on  Lane  to  show 
cause  why  the  warrant  of  attorney  and  all  the  subsequent  pro- 
ceedings should  not  be  set  aside,  on  tHe  ground  that  the  transac* 
tion  was  one  of  usury,  and  the  security  was  one  upon  lands, 
within  the  2  &  3  Vict.  c.  37,  §  1.  The  case  was  argued  before 
Mr.  Justice  Wightman,  who,  adopting  a  previous  decision  of  the 
Court  of  Queen's  Bench,  in  Withey  v.  Qilliard^^  discharged  the 
rule.*  On  the  14th  October,  1847,  the  appellant  issued  the  usual 
writ  of  elegit  on  the  judgment,  and  on  the  5th  October,  1848, 
registered  the  judgment,  pursuant  to  the  2  Vict.  c.  11,  §  4.  In 
the  summer  of  that  year  an  attempt  had  been  made  to  sell  the 
Rock  estate  on  the  demand  of  Quincey,  but  no  sale  was  effected. 
In  November,  1848,  it  was  sold  to  Mr.  Serjeant  Wrangham  for  a 
sum  of  38,963/.  The  encumbrances  prior  to  Quincey's  mortgages 
amounted  in  the  aggregate  to  33,377/.  188.  lid.  The  balance  was 
paid  to  Quincey,  who,  after  satisfying  his  own  mortgage,  held  in 
his  own  hands  a  balance  of  3495/.  1^.  2d,  Lane  claimed  this  bal- 
ance in  discharge  of  his  own  demand,  but  as  payment  to  him  was 
resisted,  he,  in  September,  1849,  filed  his  bill  in  the  Court  of 
Chancery,  stating  the  matters  above  set  forth,  and  praying  that  he 
might  be  declared  entitled  to  a  lien  in  respect  of  his  judgment 
upon  the  balance  of  the  purchase  money,  &c.  The  answer  to  the 
claim  was,  that  the  transaction  was  invalid,  as  being  one  in 
which  an  advance  *  of  money  had  been  made  on  the  secu-  *  684 
rity  of  land,  and  therefore  contrary  to  the  proviso  in  2  &  8 

>  23  Legal  Observer,  287.  *  4  Dowl.  &  L.  408. 
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Yict  c.  87,  §  1.^  Evidence  was  gone  into  on  both  sides,  and  tbe 
cause  came  on  for  hearing  before  Vice-chancellor  Eindersley,  who 
on  the  9th  July,  1853,  made  a  decree  dismissing  the  plaintiff's 
bill  with  costs.^ 

Mr,  Loftm  Wigram  and  Mr.  Wordsworth  (Mr.  Flather  was  with 
them)  for  the  appellants.  —  It  may  be  admitted  that  as  soon  as 
the  judgment  signed  on  this  warrant  of  attorney  was  registered, 
there  was  a  charge  upon  the  lands.  But  the  giving  of  the  warrant 
of  attorney  was  not  creating  a  charge  upon  lands,  so  as  to  render 
these  securities  void.  The  original  transaction  was  merely  one  of 
discount  of  bills,  and  in  such  a  transaction  it  does  not  matter 
whether  a  payment  is  made  in  cash  or  in  new  bills.  Being  so,  the 
fact  that  something  which  might  become  a  charge  on  lands  was 
given  at  the  same  time,  would  not  invalidate  it.  That  was  the 
opinion  of  Mr.  Justice  Wightman  when  this  case  was  before 
*  585  a  Court  *  of  common  law.*  This  is  not  like  the  case  of 
Flight  V.  Salter^^  when  the  warrant  of  attorney  was  ex- 
pressly stated  to  be  given  to  secure  an  annuity,  which  was 
specifically  charged  on  the  rectory,  glebe,  and  tithes. 

[Lord  Brougham.  —  You  might  have  an  elegit  on  a  judgment 
entered  up  on  this  warrant  of  attorney.] 

Certainly ;  and  if  the  principle  contended  for  on  the  other  side 
is  correct,  and  is  carried  to  its  extreme  length,  it  follows  that  no 
bill  of  exchange  can  be  a  good  security  for  a  debt,  because,  through 
the  medium  of  a  judgment  obtained  in  an  action  on  the  bill,  it 

^  The  2  &  8  Vict.  c.  87,  §  1,  declares  that  bills  of  exchange,  not  having  12 
months  to  ran,  and  contracts  for  the  loan  or  forbearance  of  money  above  10/., 
are  not  to  be  affected  by  the  usury  laws,  "^  provided  always  that  nothing  herein 
contained  shall  extend  to  the  loan  or  forbearance  of  any  money  upon  secnrity  of 
any  lands,  tenements,  or  hereditaments,  or  any  estate  or  interest  therein." 

The  8  &  4  Wm.  4,  c.  98,  §  7  (the  Bank  Charter  Act  of  1833),  had  previously 
declared,  **  That  no  bill  of  exchange  or  promissory  note  made  payable  at  or  with- 
in three  months  after  the  date  thereof,  or  not  having  more  than  three  months  to 
run,  shall,  by  reason  of  any  interest  taken  thereon,  or  secured  thereby,  on  any 
agreement  to  pay  or  receive  or  allow  interest  in  discounting,  negotiating,  or 
transferring  the  same  be  void,"  nor  the  liability  of  the  parties  thereto  be  affected, 
nor  any  party  be  subject  to  penalties  under  any  law  relating  to  usury. 

The  1  &  2  Vict  c.  110,§§  13  and  19,  gives  to  a  judgment  which  has  been  regis- 
tered the  effect  of  a  charge  on  the  real  estate. 

'  1  Drewry,  587,  where  the  bill  is  fully  set  forth. 

■  4  Dowl.  &  L.  408.  «  1  B.  &  Ad.  678. 
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may  iiltimately  become  a  burden  upon  land.;  but  no  such  argu- 
ment can  be  maintained.  Mr.  Justice  Patteson,  who  in  Wiihey  y. 
CHUiard^  delivered  the  judgment  of  the  full  Court,  anticipated 
tliat  difficulty,  and  declared  that  to  bring  the  case  within  the  stat- 
ute the  loan  must  itself  be  made  upon  the  security  of  the  land. 
CUctck  V.  Sain^bury^  and  Nixon  v.  Phillips^  and  Connop  v.  MeaJcB^ 
and  Doe  d.  Haughton  v.  King^  show  that  this  case  is  within  the 
protection  of  the  3  &  4  Wm.  4,  c.  98,  which  renders  such  transac- 
tions legal,  and  is  not  affected  by  the  proviso  in  the  Statute  of  2  & 
3  Vict.  c.  37,  respecting  land.  Warrants  of  attorney  are  not 
necessarily  void,  though  they  may  ultimately  be  made  charges  on 
benefices,  Jarman's  Conveyancing,^  unless  such  intention  is  shown 
on  the  face  of  them.  Flight  v.  Salter,^  In  Hawkins  v.  Gaihercole^ 
the  creditor  under  such  a  judgment  was  held  entitled  to  have  a 
receiver  appointed. 

The  3  4  4  Wm.  5,  c.  98,  and  2  &  3  Vict.  c.  37,  must  be 
read  together  as  if  they  were  one  Act,  and  then  the  proviso 
*  in  the  latter  statute  will  be  seen  to  be  a  mere  exception  to    *  686- 
the  enactments  of  the  former.     If  the  case  is  within  either 
of  these  Acts  it  is  wholly  clear  of  the  statute  of  Apne. 

In  Berrington  v.  CoUiB^  a  loan  of  money  at  more  than  five  per 
cent,  upon  the  security  of  the  deposit  of  a  lease,  a  warrant  of 
attorney,  and  a  promissory  note,  was  held  not  to  be  protected 
under  the  3  &  4  Wm.  4,  c.  98,  but  that  was  because  the  Court 
thought  that  the  circumstances  of  the  case  showed  the  deposit  of 
the  lease  to  be  the  real  security,  and  that  the  promissory  note  was 
only  given  to  put  a  colour  upon  the  transaction.  But  where  the 
original  transaction  is  valid,  a  subsequent  matter,  in  itself  invalid, 
will  not  make  the  whole  so.  Parker  v.  RamBbottom^  Bell  v.  Cole- 
fnan^  Ex  parte  Warrington^^  Washboum  v.  Burrows^  was  cited  in 
that  case,  but  did  not  affect  the  decision ;  for  in .  fact  Washboum 
Y.  Burrows  is  a  decision  on  pleading  alone,  and  does  not  determine 
the  efiect  of  the  statute,  but  only  the  form  in  which  it  was  there 
presented  to  the  Court. 

»  11  C.  B.  695.  »  11  M.  &  W.  zz^, 

'  2  A.  &  £.  326. 

*  Ed.  by  Bytbewood,  Tit  Mortgage,  Vok  5>  p.  217. 

•  1  B.  &  Ad.  678.  •  2  C.  B.  284. 

•  1  Sim.  N.  S.  68.  »  3  De  G.,  M.  &  G.  169. 
»  6  Bing.  N.  C.  332,  7  Scott,  802.                        "*  1  Excb.  lOf. 

*  8  B.  &  C.  267. 
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But  even  if  this  judgment  should  be  held  bad  as  to  some  of  the 
bills,  it  must  be  held  good  as  to  the  rest.  FoUett  v.  Moore}  Thi- 
hault  V.  Oihson}  Semple  v.  Comewall^  and  BoyU  v.  Bull,^  The 
cases  of  Hodgkinson  v.  Wyatt^  Fusaell  v.  Daniel^  and  James  v. 
Rice}  do  not  apply  to  the  present.  In  the  first,  the  action  was 
brought  on  a  bond,  which  is  distinguishable  from  a  bill,  not  being 
introduced  into  the  protecting  enactments  of  the  recent 
*  587  statute.  Secondly,  a  part  of  the  security  was  *  expressly 
upon  land ;  and  lastly,  the  decision  of  Vice-chancellor 
Wood,  in  James  v.  Rice^  was  allowed  by  the  Lords  Justices,®  who 
held  that  an  original  transaction  which  was  usurious  had  been 
made  legal  by  a  subsequent  parol  agreement  for  a  mortgage  at 
legal  interest. 

Mr,  W,  M.  JameB  and  Mr.  Metherington  for  the  respondent 
Horlock.  —  The  bills  were  introduced  as  a  mere  colour  to  the 
transaction.  The  land  was  the  real  security.  The  evidence  here 
shows  that  Lane  refused  to  make  any  further  advance,  except 
until  after  he  had  satisfied  himself  as  to  the  land  being  a  good 
security  for  the  advance.  That  fact  makes  Berrington  v.  Collis^ 
not  merely  applicable  to  this  case,  but  decisive  of  it.  Doe  d, 
Havghton  v.  King}^  on  the  other  hand,  was  a  case  where  it  was 
found  as  a  fact  that  the  money  was  advanced  on  the  security  of 
the  note,  and  not  of  the  land,  and  the  decision  was  founded  on 
that  fact.  Of  course  the  fact  must  decide  such  a  question.  Here 
it  is  plain  that  the  land  was  the  real  security,  and  the  bills  were 
only  resorted  to  as  a  pretence.  The  intention  of  the  Legislature 
was  that  no  interest  on  loans  exceeding  five  per  cent,  should  be 
secured  on  land.  It  would  be  absurd  to  suppose  that  so  shallow 
a  contrivance  as  that  resorted  to  here  could  be  allowed  to  defeat 
that  intention. 

Mr,  Cairns  and  Mr.  Bridge  for  the  respondents  Rew.  —  When 
the  judgment  was  entered  up,  the  case  was  the  same  as  if  a  mort- 
gage had  been  executed  to  secure  the  debt.     Such  a  mortgage 


»  4  Exch.  410. 

•  12  M.  &  W.  88. 

»  10  Exch.  617. 
« 


3  Com.  Law  Rep.  1054. 
»  4  Q.  B.  749. 
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would  have  been  void ;  the  judgment  in  like  manner  is 
invalid.  If  a  mortgage,  it  is  the  *same  for  the  purposes  *588 
of  this  statute,  whether  it  is  equitable  or  legal.  Bolleston 
V.  Morton  ^  shows  that  even  before  the  issuing  of  an  elegit,  a  judg- 
ment creditor  has,  under  such  circumstances  as  exist  here,  an 
equitable  charge  on  the  estate,  and  is  a  necessary  party  to  a  fore- 
closure suit.  In  that  case  the  debtor  had  "  agreed  to  charge"  the 
land ;  in  this  he  gave  the  creditor  the  power  instantly  to  fix  a  legal 
charge  upon  it.  The  consequences  of  this  mode  of  proceeding 
are  thus  stated  by  Lord  St.  Leonards  in  that  case:  — ^ 

^'  But  when  you  come  to  the  Act  it  is  impossible  to  argue  the 
question.  That  which  was  by  the  statute  of  Westminster  a  general 
lien,  by  this  Act  becomes  a  specific  charge.  No  words  could  be 
more  express  for  this  purpose, '  had  agreed  to  charge.'  Now  any 
person  who  has  power  to  charge,  and  has  agreed  to  charge,  in 
equity  has  charged ;  therefore,  under  the  Act  of  Parliament,  there 
is  no  question  but  that  the  judgment,  whether  on  the  legal  or 
equitable  estate,  becomes  an  equitable  estate,  and  then  it  assumes 
quite  a  different  character,  and  becomes  a  specific  encumbrance." 
Any  one  who  has  given  a  warrant  of  attorney  to  enter  up  judg- 
ment, which  may  at  once  be  made  a  legal  statutory  charge  on  the 
land,  has  done  at  least  as  much  as  a  person  who  has  ''  agreed  to 
charge."  The  decision  in  that  case  is,  therefore,  directly  appli- 
cable. 

[Lord  Brougham.  —  Is  it  your  contention  that  any  taking  of  a 
warrant  to  confess  a  judgment  converts  the  transaction  into  taking 
a  security  upon  the  land,  and  brings  it  within  the  Act  ?] 

The  respondent  need  not  go  quite  the  length  of  that  argument. 
It  is  enough  that  the  warrant  of  attorney  enabled  the  appellant  so 
to  act  as  to  obtain  at  once  a  security  on  the  land,  though 
the  appellant  was  not  willing  *  to  take  a  regular  mortgage,  *589 
because  his  usurious  rate  of  interest  would  have  made  that 
invalid  ;  he  really  would  not  have  advanced  the  money  but  for  the 
security  on  the  land.  He  would  not  advance  one  shilling  till  he 
was  satisfied  as  to  the  rental  of  the  land,  and  as  to  the  burdens 
upon  it.  Being  so  satisfied,  he  advanced  the  money,  taking  at  the 
same  time  bills  of  exchange,  which  were,  in  truth,  but  collateral 
securities. 

The  3  &  4  Wm.  4,  c.  98,  does  not  validate  the  whole  transao- 

^  1  CoDnor  &  L.  252.  *  1  Connor  &  L.  266. 
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tion,  merely  because,  mixed  up  with  other  things,  there  are  bills  of 
exchange  of  a  date  not  exceeding  three  months ;  nor  will  the  7th 
section  of  that  Act  have  that  effect,  even  if  read,  as  it  was  read  in 
UiibauU  V.  GHhson^  as  if  incorporated  in  the  statute  of  Anne  ;  for 
otherwise  a  mortgage  to  secure  a  loan  advanced  on  usurious  inter- 
est would  be  good,  provided  only  that  it  was  accompanied  with 
bills  of  exchange  for  the  amount  not  exceeding  three  months'  date. 
The  Statute  3  &  4  Wm.  4,  was  included  for  the  benefit  of  com- 
mercial transactions,  and  for  them  alone.  But  as  to  every  thing 
beyond  bills  it  left  the  Statute  of  Anne  in  full  force. 

[Lord  Brougham.  —  Has  it  ever  been  held  that  a  bill  at  three 
months  is  within  the  7th  section,  though  there  is  a  stipulation  to 
have  it  renewed  every  three  months  up  to  a  certain  period  ?] 

No  such  decision  is  k^iown  to  have  been  pronounced.  The  case 
of  Berrington  v.  Collis  ^  must  govern  the  present.  The  Court 
there  decided,  as  the  Court  did  here,  that  the  giving  of  the  bills 
was  collusive,  and  that  the  real  security  was  the  warrant  of  attor- 
ney. Lane  v.  Horlock^  as  decided  in  the  Bail  Court,^  does  not  af- 
fect the  point  raised  here.     That  decision  did  not  go  on  the  3  &  4 

Wm.  4,  but  on  the  2  &  3  Vict. 
*  690  *  [The  Lord  Chancellor.  —  Suppose  the  original  trans- 
action had  been  valid  and  bond  fide^  and  in  October  new 
bills  had  been  given,  and  that  between  October  and  January  a 
warrant  of  attorney  had  been  thought  of  and  given,  so  as  to  be 
clearly  a  collateral  security,  then  that  the  new  bills  due  in  January 
had  been  unpaid,  would  not  they  be  valid  as  standing  in  the  place 
of  the  old  ones,  and  would  not  the  charge  created  by  the  warrant  of 
attorney  be  good  ?] 

That  question  may  be  answered  by  an  illustration.  Suppose  the 
case  of  a  banker's  balance,  a  legal  debt  is  incurred,  and  a  mortgage 
is  taken  for  it.  No  illegal  interest  has  then  been  charged ;  but 
when  the  time  comes  to  pay  off  the  mortgage,  the  debtor  is  not 
able  to  pay,  and  then  an  agreement  is  made  to  forbear.  Suppose 
illegal  interest  then  charged  ;  though  that  would  not  be  a  new  loan, 
it  would  be  a  new  transaction,  and  the  illegal  interest  then  agreed 
on  would  render  the  whole  transaction  illegal.  Here  the  old  bills 
are  charged  with  usurious  interest,  and  that  interest  forms  part  of 
the  principal  of  the  new  bills,  which  would  not  have  been  renewed 

»  12  M.  &  W.  88.  •  4  DowL  &  L.  408. 

•  6  Bing.  N.  C.  832,  7  ScoU,  802. 
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but  for  the  warrant  of  attorney  and  the  judgment,  and  the  whole 
affair  is  really  arranged  with  reference  to  the  security  on  the  net 
estates. 

[The  Lord  Chancellor.  —  Suppose  there  had  been  an  original 
mortgage  for  five  per  cent,  bills,  which  was  good,  but  afterwards, 
when  they  became  due,  new  bills  with  usurious  interest  were  given, 
would  the  mortgage  continue  good  ?] 

It  would  not.    That  is  the  result  of  the  cases  in  the  Queen's 
Bench  and  Exchequer,  decided  on  the  3  &  4  Wm.  4.    Clack  v.  Saim^' 
bury  ^  does  not  affect  this  case  :  the  decision  there  turned  entirely 
on  the  form  of  the  pleadings,  so  did  Nixon  v.  Phillipi^  and  both 
were  actions  in  assumpsit.     WasKtxmm  v.  Burrow%^  Semple  v. 
Comewallj^  were  also  cases  depending  on  the  particular 
forms  *  of  the  pleadings.      Follett  v.  Moore  ^  was  trover  for    *  591 
the  conversion  of  a  lease,  and  the  question   there  was, 
whether  a  certain  document  was  a  promissory  note. 

That  shows  that  the  bills  may  be  good,  and  yet  that  the  security 
on  the  land  may  be  bad,  and  so  sustains  the  judgment  of  the  Vice- 
chancellor. 

This  case  was  properly  rested,  in  the  Court  below,  on  the  2  &  8 
Yict.  c.  37,  and  the  transaction  was  held  invalid  as  to  the  land, 
without  impeaching  the  bills.  The  decision  of  this  case  in  the 
Court  of  Queen's  Bench  ^  does  not  raise  the  question  on  the  same 
facts  as  are  now  presented  to  the  House,  and  for  the  same  reason, 
Withey  v.  Oalliard  is  not  an  authority  applicable  here.  It  is  im- 
possible to  deny  that  the  money  here  was  advanced  on  the  security 
to  land,  and  if  so,  it  is  directly  within  the  proviso  of  the  Statute 
of  Victoria. 

The  fact  that  the  warrant  of  attorney  here  might  be  defeated  by 
the  effect  of  a  previous  registration  of  another  judgment,  does  not 
show  that  it  was  not  a  security  upon  the  land.  The  cases  relating 
to  ecclesiastical  benefices  do  not  apply,  for  they  depend  entirely  on 
the  peculiar  words  of  the  Statute  of  Eliz.,  Colebrook  v.  LayUm^ 
Hawkins  v.  Gathercole^  and  Flight  v.  Salter.^ 

The  form  of  the  defeasance  here  leaves  no  doubt  that  the  war- 

^  11  C.  B.  695.  •  4  Dowl.  &  L.  108. 

*  7  Exch.  188.  M  B.  &  Ad.  587. 

*  1  Exch.  107.  •  1  Sim.  N.  S.  68. 
«  10  Exch.  617.  •  1  B.  &  Ad.  678. 

*  4  Exch.  410. 
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rant  of  attorney  was  intended  as  a  security  on  the  land,  and  that 
the  money  was  advanced  on  that  security,  and  not  upon  the  bills. 
The  bills  which  were  given  were  not  such  as  were  described  in  the 
defeasance.  In  that  the  warrant  of  attorney  is  described  to  be 
given  to  secure  "  money  due  to  Lane  by  virtue  of  any  bill  of  ex- 
change, or  promissory  note,  which  shall  be  made,  drawn, 

*  692    or  accepted  *  by  Horlock,  and  discounted  for  him  by  Lane." 

Now,  no  one  of  these  bills  comes  in  within  that  description. 
This  is  not  a  security  for  the  bills  or  promissory  notes  of  third 
parties,  discounted  by  Lane  for  Horlock,  for  no  such  bills  came 
into  existence,  nor  for  bills  which  Horlock  might  have  made. 
Tliey  were  drawn  by  Lane  and  accepted  by  Horlock,  but  were 
never  discounted  at  all.  Yet  the  bill  alleges  that  to  be  the  fact, 
and  that  allegation  must  be  strictly  proved.  It  may  be  that  this 
objection  would  not  lie  in  the  mouth  of  Horlock  himself,  but  the 
creditors  of  Horlock,  whom  the  respondents,  the  Bews,  represent, 
are  entitled  to  take  advantage  of  it.  There  is  nothing  here  to 
fulfil  the  condition  of  the  defeasance,  and  on  that  ground  the  case 
of  the  plaintiff  below  fails. 

Mr.  Wigram^  in  reply.  —  The  real  question  here  is,  whether, 
tinder  the  circumstances  of  the  case,  the  warrant  of  attorney  can 
be  considered  as  a  security  upon  land.  If  it  cannot,  it  is  pro- 
tected by  the  statute,  for  all  contracts  and  securities,  except  upon 
land,  are  now  taken  out  of  the  operation  of  the  Statute  of  Anne. 
The  whole  transaction' was  complete  on  the  25th  of  October;  the 
judgment  on  the  warrant  of  attorney  was  not  entered  up  till  the 
26th  of  October,  and  in  this  case  itself  it  has  been  held  at  com- 
mon law,  that  the  security  on  land  must  be  one  taken  at  the  time, 
in  order  to  bring  it  within  the  operation  of  the  statute. 

Tlie  last  part  of  the  argument,  on  the  other  side,  cannot  be 
sustained ;  it  would  too  much  narrow  the  construction  of  the 
statute.  The  defeasance  must  be  read  as  if  the  words  were,  ^'  and 
every  bill  discounted  for  his  use."  It  is  enough  that  any  bills 
held  by  Horlock,  whether  drawn  or  accepted  by  him  or  not,  were 
discounted  by  Lane  for  Horlock*s  use. 

♦  693       *  The  Lord  Chancellor. — My  Lords,  the  question  in  this 

case  is  as  to  the  validity  of  a  security  by  means  of  a  warrant 
of  attorney  and  a  judgment  thereon.     The  objection  is,  that  the 
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judgment  was  given  to  secure  a  debt,  made  up  in  great  part  of 
usurious  interest,  and  so  void,  as  being  a  charge  on  land.  The 
facts  of  the  case  are  these  —  [His  Lordship  stated  them  very 

fully.] 

The  present  bill  was  filed  by  Lane  against  Horlock  and  Quincey's 
executors  (Quincey  himself  having  died),  and  the  object  of  the  bill 
is  to  charge  Quincey's  executors  with  the  amount  of  the  money 
secured  by  the  warrant  of  attorney,  wliich  is  much  less  than  the 
surplus  which  came  to  the  hands  of  Quincey. 

There  would  be  no  doubt  as  to  Lane's  title  to  the  relief  he  asks, 
if  the  rate  of  interest  payable  on  his  advance  to  Horlock  had  not 
exceeded  five  per  cent.  But  his  demand  is  resisted  by  the  defend- 
ants, on  the  groimd  that  the  interest  was  made  payable  at  the  rate 
of  sixty  per  cent,  per  annum,  and  consequently  that  the  transaction 
was  usurious  and  void. 

That  it  would  have  been  void  under  the  statute  of  Anne  is  not 
disputed ;  but  the  plaintiff  contended  that  he  was  protected  by  the 
operation  of  two  statutes ;  that  is  to  say,  first,  by  the  3  &  4  of 
Wm.  4,  c.  98,  §§  7  &  8;  secondly,  the  2  &  3  Vict.  c.  37,  §  1. 
The  seventh  section  of  the  statute  of  William  is  —  [His  Lordship 
read  it,  and  also  the  11th  section  of  the  2  &  3  Vict.  c.  37.] 

The  argument  in  the  Court  below,  though  there  were  two 
statutes  referred  to,  seems  to  have  been  confined  to  the  effect  of 
the  latter  statute  only ;  for  though  the  Vice-Chancellor  mentions 
the  Statute  of  3  &  4  Wm.  4,  c.  98,  yet  he  says :  "  The  whole  con- 
tention has  been  that  the  effect  of  the  Statute  of  the  2  <&  3  Vict, 
c.  37,  is  such  as  to  entitle  the  plaintiff  to  the  relief  he 
prays."  And  then  a  few  lines  *  lower  down :  "  Then  *  594 
came,  in  1839,  the  Statute  of  the  2  &  3  Vict.  c.  37,  on  the 
construction  of  which  the  present  case  turns."  And  on  referring 
to  the  report  of  the  case  the  argument  at  the  bar  seems  to  have 
been  confined  entirely  to  the  effect  of  that  latter  statute,  and  not 
to  have  rested  on  the  prior  Statute  of  the  3  &  4  Wm.  4. 

On  the  question,  so  far  as  it  turns  on  the  effect  of  the  statute  of 
Victoria,  we  have  two  conflicting  decisions ;  for  in  1846,  before 
any  sale  of  the  lands  had  been  made,  Horlock  applied  to  the  Court 
of  Queen's  Bench  to  set  aside  the  judgment  entered  up  on  the 
warrant  of  attorney,  on  the  ground  that  it  was  void  for  usury.* 
It  was  contended,  that  by  the  operation  of  1  &  2  Vict.  c.  110, 

^  4  Dowl.  &  L.  422. 
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§  13,  a  judgment  is  made  expressly  a  charge  on  the  lands  of  the 
debtor,  and  therefore  that  a  loan  of  money  on  the  security  of  a 
warrant  of  attorney,  upon  which  judgment  may  be  immediately 
entered  up,  is  in  substance  a  loan  on  security  of  lands,  or  of  an 
interest  therein,  and  so  is  not  protected  by  the  statute  of  Victoria. 
Mr.  Justice  Wightman,  however,  held  that  this  was  not  so  ;  that  a 
loan  on  a  discount  of  bills,  payment  of.  which  is  secured  by  a  war- 
rant of  attorney,  authorising  the  immediate  entering  up  of  judg- 
ment, is  not  a  loan  upon  the  security  of  lands  within  the  meaning 
of  the  proviso  in  the  statute  of  Victoria.  And  in  support  of  that 
view  of  the  case  his  Lordship  relied  on  a  previous  case  of  Withet/ 
V.  GUliard}  in  the  Court  of  Queen's  Bench,  in  1842,  cited  in  a 
note  to  the  case  of  Lane  v.  Horlock}  There  a  similar  application 
was  made  to  the  Court  of  Queen's  Bench  to  set  aside  a  judgment 
entered  upon  a  warrant  of  attorney,  given  on  an  advance  of  5002., 
for  which  the  lender  also  took  a  bill  at  two  months  for  600Z.  The 
Court  refused  the  application  ;  Mr.  Justice  Patteson,  who  delivered 

the  judgment  of  the  Court,  saying :  "  The  security  does  not 
*  595    say  that  the  money  was  borrowed  on  the  security  *  of  any 

lands.  To  bring  the  case  within  the  Acts  referred  to,  the 
loan  itself  ought  to  be  made  on  the  security  of  the  lands.  It  is 
not  sufficient  for  that  purpose  that  by  the  operation  of  law  the 
defendant's  lands  may  ultimately  be  charged  with  the  debt.  The 
intention  of  the  Legislature  was  confined  to  the  case  of  a  security 
originally  given,  charging  the  lands.  The  Act  was  not  meant 
to  apply  to  cases  where  the  lands  only  indirectly  come  to  be  af- 
fected in  this  way."  Mr.  Justice  Wightman,  acting  on  that  au- 
thority, the  correctness  of  which  he  did  not  appear  to  doubt, 
decided  against  the  application  of  Horlock  to  set  aside  the  judg- 
ment. 

When  this  same  case  of  Lane  v.  Horlock  came  before  Vico- 
Ohancellor  Kindersley,  not,  of  course,  as  it  had  come  before  the 
Queen's  Bench  to  set  aside  the  judgment,  but  on  the  present  bill, 
seeking  to  make  the  judgment  available  against  the  proceeds  of 
the  real  estate,  his  Honour  questioned  the  correctness  of  the 
decision,  or  at  all  events  of  some  of  the  propositions  stated  by  Mr. 
Justice  Wightman.  His  Honour  considered  that,  inasmuch  as  by 
tlie  express  terms  of  the  1  &  2  Vict.  c.  110^  §  13,  it  is  enacted 
that  a  judgment  creditor  is  to  have  the  same  remedies  as  if  bis 

^  23  Legal  Observer,  237. 
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• 

debtor  had  agreed  in  writing  to  charge  his  lands,  it  was  difficult  to 
say  that  in  a  case  where  real  estate  was  intended  to  be  charged, 
the  proviso  in  the  statute  could  be  avoided  by  obtaining  the  charge, 
not  directly  by  a  writing  signed  by  the  debtor,  but  by  a  judgment 
to  which  the  statute  gives  the  effect  of  such  a  writing. 

It  is  impossible  not  to  feel  the  force  of  this  reasoning.  Perhaps 
the  difficulty  may  be  solved  by  considering  that  the  question, 
whether  a  judgment  is  a  security  on  lands  within  the  true  intent 
and  meaning  of  the  proviso  in  the  Statute  of  the  2  &  3  Vict.  c.  87, 
cannot  be  answered  in  the  abstract.  If  the  debtor  has  no 
lands  nor  any  expectation  *  of  having  lands,  and  the  judg-  *  596 
ment  is  bond  fide  given  only  to  enable  the  creditor  in  case 
of  default  in  payment  to  take  goods  or  the  body  of  his  debtor  in 
execution,  and  to  save  the  delay  and  expense  of  an  action ;  this 
can  hardly  be  described  as  obtaining  a  security  on  land.  On  the 
other  hand,  if,  as  in  the  present  case,  the  debtor  has  lands,  and  the 
loan  is  made  in  circumstances  which  lead  the  Court  to  the  conclu- 
sion, as  matter  of  fact,  that,  but  for  the  land,  the  money  would,  in 
all  probability,  not  have  been  advanced,  I  am  rather  inclined  to 
concur  with  the  Vice-Chancellor  in  thinking  that  a  judgment  so 
given  is  a  security  on  land  within  the  true  intent  and  meaning  of 
the  proviso.  His  Honour,  however,  thought  he  was  not  bound  to 
decide  this  point,  for  that  his  judgment  refusing  the  plaintiff  any 
relief  against  the  proceeds  of  the  real  estate  might  stand  with  the 
previous  decision  of  Mr.  Justice  Wightman,  when  he  refused  to 
set  aside  the  judgment.  The  statute  might,  he  thought,  be  read 
as  not  avoiding  the  debt,  except  so  far  as  it  amounted  to  a  charge 
on  the  land  ;  leaving  the  rights  of  the  creditor  untouched  in  other 
respects.  And  for  this  his  Honour  relied  mainly  on  a  recent 
decision  of  the  Lords  Justices,  made  on  an  appeal  from  the  Com- 
missioners of  Bankruptcy,  Ux  parte  Warringtan^  in  the  matter  of 
Leake.^  There  it  was  held  in  a  very  elaborate  judgment  of  Sir 
George  Turner  that  the  holder  of  promissory  notes  on  which  inter- 
est was  payable  at  more  than  five  per  cent,  might  prove  them 
under  the  bankruptcy,  though  payment  was  secured  by  a  mortp- 
gage  on  the  bankrupt's  lands  stipulated  for  and  given  when  the 
notes  were  made  and  signed. 

This  distinction  may  perhaps  reconcile  the  two  apparently  con- 
flicting judgments  in  this  case.     But  I  do  not  think  it  necessary 

1  3  De  G.,  M.  &  6.  159. 
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to  come  to  any  decided  opinion  on  this  point ;  for  in  the 

*  597    view  which  I  take  of  the  subject,  the  *  question  does  not 

turn  on  the  statute  of  Victoria,  but  on  the  previous  Statute 
of  the  3  &  4  Wm.  4,  c.  98,  §  7.  That  statute  enacts  that  no  bill 
or  note  payable  at  or  witiiin  three  months  after  the  date  thereof 
shall  be  void  by  reason  of  any  interest  reserved  thereon,  any  law 
or  statute  relating  to  usury  notwithstanding.  There  is  not,  in 
respect  of  bills  or  notes  coming  within  the  purview  of  this  statute, 
any  exception  whatever  as  to  real  security.  The  enactment  is 
general,  and  extends  to  the  case  of  all  bills  and  notes  not  having 
more  than  three  months  to  run.  Now,  in  this  case,  the  bills  in 
question  are  all  bills  at  three  months,  and  so  are  within  the  very 
terms  of  the  Statute  3  &  4  Wm.  4. 

It  was  at  one  time  thought  that  this  statute  was  repealed  by  the 
subsequent  Statute  of  2  &  3  Vict.  c.  37,  but  the  contrary  has  been 
expressly  decided  in  the  case  of  Clack  v.  SairUbury^  and  after- 
wards in  the  case  of  Nixon  v.  Phillips.^ 

It  has  further  been  decided  that,  as  by  the  express  enactment  of 
the  Statute  of  Wm.  4,  bills  are  made  good  notwithstanding  the 
reservation  of  interest  beyond  five  per  cent.,  so  all  securities  for 
the  due  payment  of  the  bills  are  also  made  good.  This  was  de- 
cided in  Doe  d.  Haughton  v.  Kingf  and  the  principle  was  again 
recognized  very  recently  in  Semple  v.  CornewaU} 

I  have  the  less  hesitation  in  asking  your  Lordships  to  adopt  this 
view  of  the  case,  because,  though  the  result  will  be,  that  the  judg- 
ment below  must  be  reversed,  yet,  in  truth,  we  shall  not  be  ex- 
pressing any  opinion  at  variance  with  that  of  the  Vice-Chancellor 
on  the  point  which  alone  was  argued  before  him.     Had  the 

*  598    question  turned  upon  the  *  point  on  which  he  decided  the 

case,  I  should,  as  at  present  advised,  have  concurred  with 
him ;  but  the  question  turns,  in  my  opinion,  not  on  the  statute  of 
Victoria,  but  on  the  previous  Statute  of  Wm.  4,  the  eflFect  of 
which  was  not  brought  under  his  observation. 

I  should  observe  that  in  the  argument  here  it  was  contended 
that  the  Statute  of  Wm.  4  does  not  protect  these  bills,  because 
they  were  merely  a  collateral  security,  the  loan  really  having 
been  made  on  tiie  security  of  the  judgment.  And  in  support  of 
this  argument  reliance  was  had  on  the  case  of   Berrington  v. 

»  11  C.  B.  695.  •  11  M.  &  W.  838. 

■  7  Exch.  188.  *  10  Exch.  617. 
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Collis,^  But  that  case  was  decided  expressly  on  the  particular 
facts  found.  The  Judges,  by  agreement  of  the  parties,  were  put 
in  the  place  of  a  jury,  and  they  found  tiiat  the  loan  tlien  in  ques- 
tion was  made  on  the  security  of  a  leasehold  dwelling-house,  and 
that  the  promissory  note  was  added  for  the  purpose  of  legalizing 
the  interest  beyond  the  rate  of  five  per  cent.,  in  other  words  that 
the  transaction  quoad  the  note  was  merely  colourable.  Now,  in 
this  case,  exercising  the  same  function  of  a  juryman,  I  arrive  at 
a  different  conclusion  of  fact.  I  am  satisfied  that  these  bills  were 
not  given  as  a  mere  colour  to  make  the  loan  legal.  The  first  loan 
had  been  made  on  the  security  of  bills,  and  nothing  else.  The 
second  loan,  consisting  of  the  renewed  bills  and  the  further  ad- 
vance, was  made  in  the  same  way  on  tlie  security  of  new  bills, 
though  certainly  the  money  would  not  have  been  advanced  if 
there  had  not  been  the  further  security  of  the  warrant  of  attorney 
by  means  of  which  the  plaintiff  saw  he  could  get  what  was,  in 
effect,  a  security  on  the  real  estates,  subject  to  the  prior  charges, 
and  the  further  renewals  given  in  January,  1844,  when  the  bills 
of  October  became  due,  stand  on  precisely  the  same  footing  as 
those  for  which  they  were  a  substitute. 

*  I  am  therefore  satisfied  that  these  bills  were  not  by  any    *  599 
means  given  merely  colourably.     They  were  given  lond  fide^ 
and  so  they  are  bills  protected  by  the  8  &  4  Wm.  4,  c.  98,  §  7 ; 
and  therefore  the  judgment,  even  treating  it  as  an  equitable  charge 
on  the  debtor's  land,  is  still  a  valid  and  available  security. 

It  remains  only  that  I  should  notice  an  argument  pressed  on 
your  Lordships  by  Mr.  Cairns  in  his  very  able  address.  He  con- 
tended that  these  bills  are  not  protected  at  all  by  the  warrant  of 
attorney,  for  by  the  terms  of  the  defeasance  the  judgment  to  be 
entered  up  was  to  stand  as  a  security  only  for  bills  accepted  by 
Horlock  and  discounted  by  Lane.  The  bills  now  in  question  were 
certainly  accepted  by  Horlock,  but  Mr.  Cairns  contended  that  they 
were  not  discounted  by  Lane.  I  cannot,  however,  accede  to  this 
reasoning.  The  bills  accepted  in  October  were  in  the  strictest 
sense  discounted  by  Lane,  and  it  is  impossible  to  say  that  the  re- 
newed bills  were  not  discounted  in  like  manner ;  they  were  accept- 
ed for  the  amount  of  the  former  bills,  with  fresh  interest,  and 
Horlock  obtained  value  for  them  by  means  of  the  former  bills,  for 
which  they  were  substituted.     The  difference  between  the  amount 

^  5  BiDg.  N.  C.  332. 
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of  the  new  and  the  old  bills  being  the  profit  in  the  nature  of  interest 
made  by  Lane,  this  was  substantially  a  discounting  by  Lane  of  the 
new  bills. 

On  the  grounds,  therefore,  which  I  have  indicated,  I  am  of  opin- 
ion that  Lane  was  entitled  to  the  relief  he  sought  by  his  bill ;  and 
I  propose,  therefore,  to  ask  your  Lordships  to  declare  that  he  is 
entitled  to  the  extent  of  2000Z.,  the  amount  secured  by  the  judg- 
ment, to  a  lien  on  the  proceeds  of  the  real  estates  of  Horlock, 
which  came  to  the  hands  of  Quincey,  after  satisfying  all  charges 
prior  to  the  judgment.  And  with  that  declaration  the  case  must 
be  remitted  to  the  Court  of  Chancery. 

*  600  *  Lord  Brougham.  —  My  Lords,  I  also  consider  it  to  be 
a  very  satisfactory  matter  that  we,  in  disposing  of  this  case, 
as  we  ought  to  do  undoubtedly,  by  the  reversal  propounded  by  my 
noble  and  learned  friend,  are  not  taking  upon  us  the  somewhat 
thankless  office,  always  to  be  avoided  where  possible,  of  deciding  be- 
tween two  opposite  views,  two  conflicting  judgments,  which  appear 
to  have  been  come  to  on  the  opposite  sides  of  Westminster  Hall ;  by 
the  Vice-Chancellor  on  the  one  hand,  and  the  learned  Judge  of  the 
Queen's  Bench  on  the  other.  It  is  not  necessary,  however,  to  give 
an  opinion  as  to  which  was  right  in  that  matter;  because  our  judg- 
ment here  proceeds  upon  a  view  of  the  case  which  leaves  that  matter 
entirely  on  one  side.  Nevertheless  I  shall,  before  concluding  the 
very  few  observations  which  I  shall  submit  to  your  Lordships, 
advert  to  that  difference  between  those  learned  Judges,  which  I 
should  be  very  loth  to  do,  if  it  were  not  that  this  is  happily  the  last 
case  which  can  ever  come  before  us  upon  that  ancient  and  standing 
grievance  to  the  Courts  of  Westminster  Hall,  both  of  law  and  of 
equity,  the  usury  laws  ;  those  usury  laws  having  most  happily  now 
ceased  to  exist.  [See  17  &  18  Vict.  c.  90.]  But  for  that  settle- 
ment of  all  disputes  of  this  description,  I  should  certainly  have  felt 
disposed  to  give  an  opinion  which  would  seem  to  militate  against 
one  of  the  judgments  in  the  case  under  your  Lordships'  consider- 
ation. 

It  seems  to  me  quite  clear  that  this  case  turns  upon  the  Bank 
Continuation  Act  of  the  year  1833,  the  3  &  4  Wm.  4,  c.  98,  §  7  ; 
the  Act  itself  was  to  continue  the  bank,  but  there  were  sec- 
tions introduced  to  protect  certain  bills  of  exchange  and  prom- 
issory notes,  and  then  section  7  of  ^  that  Act  was  renewed  and 
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applied  to  other  bills  by  the  2  <&  3  of  the  present  Queen,  c.  87, 
which  had  nothing  to  do  with  the  bank,  but  was  confined 
to  the  provision  which  had  *  been  introduced  by  the  seventh  *  601 
section  of  the  Act  of  1833  ;  and  I  well  remember  that  this 
proviso  was  added  with  respect  to  real  securities  for  the  pur- 
pose of  quieting  alarms  that  were  felt  in  certain  quarters  with 
respect  to  the  tendency  of  the  partial  repeal  of  the  usury  laws. 
The  tendency  of  that  partial  repeal,  it  was  alleged,  would  be  to  in- 
crease the  rate  of  interest  upon  mortgage ;  and  it  was  mortgage 
.more  than  anything  else  that  was  in  contemplation  of  the  Legisla- 
ture when  the  proviso  was  introduced  into  the  Act  of  the  2  &  3 
Victoria. 

With  respect  to  the  Act  upon  which  this  question  turns,  viz., 
not  the  latter  Act,  but  the  former  Act,  the  seventh  section  of  the 
Sank  Continuation  Act  of  1833,  that  Act  appears  to  have  been 
considered  in  the  Court  below  as  having  been  superseded,  if  not 
actually  repealed,  by  the  latter  Act,  the  2  &  3  Vict. ;  but  it  is 
quite  clear  that  it  was  not ;  merely  looking  at  the  two  Acts  is  suf- 
ficient to  show  that  it  was  not.  And  if  there  had  been  any  doubt 
upon  an  inspection  of  the  Acts,  and  upon  a  comparison  of  their 
provisions,  that  doubt  is  set  at  rest  by  Clack  v.  Sainsbury}  and  by 
Nixon  V.  PhillipB?  That  Act  had  been,  notwithstanding  the  sub- 
sequent Act  of  the  2  <&  3  of  the  Queen,  confined  to  the  question 
of  usury  alone ;  and  that  provision,  the  seventh  section  of  the 
Bank  Act  of  1833,  remains  in  full  force  to  the  present  hour,  when 
all  protection  has  become  unnecessary,  by  reason  of  tlie  repeal  of 
the  usury  laws. 

It  is  also  to  be  observed,  as  my  noble  and  learned  friend  has  re- 
marked, that  the  protection  was  not  confined  to  bills  and  notes 
themselves,  but  extended  to  all  securities  for  payment  of  debts  se- 
cured by  bills  and  notes.  That  was  decided  in  the  case  of  Doe  d, 
Saughton  v.  King^  and  also  in  Semple  v.  Con%ewall} 

*  Something  has   been    said   of  Berrington  v.    Oollis.^    *'602 
Now  the  truth  is,  that  in  that  case  the  Court  put  itself  in 
the  position  of  a  jury,  to  deal  with  and  decide  upon  the  facts  ;  and 
it  came  to  the  conclusion  upon  the  facts  of  the  case,  that  the  trana- 
action  was  colourable.     And  we  likewise,  putting  ourselves  in  the 

*  11  C.  B.  695.  *  10  Exch.  617. 

■  7  Exch.  18S.  *  5  Bing.  N.  C.  332. 

•  11  M.  &  W.  338. 
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position  of  a  jury  to  consider  the  facts  of  this  case,  come  to  an  op- 
posite conclusion  upon  the  grounds  stated  by  my  noble  and  learned 
friend,  and  which  appear  to  me  to  be  perfectly  satisfactory  to  show 
that  this  was  not  colourable,  but  real  and  bona  fide.  My  Lords,  it 
has  been  said  by  Lord  Tenterden,  that  in  all  questions  which  arise 
of  this  kind  we  are  to  look  at  the  substance,  and  not  at  the  mere 
outward  form.  They  did  right,  therefore,  in  Berrington  v.  Cottis^ 
in  looking  at  the  substance,  and  finding  that  the  substance  was 
colourable,  that  the  transaction  was  in  fact  colourable  (contrary  to 
what  we  clearly  think  in  this  case),  they  disposed  of  that  case  dif-, 
ferently  from  the  manner  in  which  we  now  ask  your  Lordships  to 
dispose  of  this. 

My  noble  and  learned  friend  has  adverted  to  the  language  of 
Mr.  Justice  Patteson  in  his  decision  in  Withey  v.  Q-illiard}  and  to 
the  judgment  of  Mr.  Justice  Wightman  in  an  application  arising 
out  of  the  present  case,  viz.,  an  application  to  set  aside  the  judg- 
ment in  the  case  of  Lane  v.  Horlock^  in  which  he  came  to  the 
opinion,  and  acted  upon  it,  that  this  was  not  within  the  proviso 
which  still  made  it  usury  to  take  above  certain  interest  in  all  cases 
of  any  money  for  loan,  or  forbearance  of  any  money  upon  security 
of  lands,  tenements,  or  hereditaments,  or  any  real  estate.  I  have 
already  stated  to  your  Lordships,  that  happily  it  is  not  at  all  neces- 
sary for  your  Lordships  to  pronounce  any  opinion  one  way  or  the 
other  upon  the  law  as  laid  down  by  those  two  learned 
*  603  Judges  respecting  *  usury.  My  Lords,  I  certainly  do,  how- 
ever, feel  strongly  inclined  to  believe  that  a  warrant  to  con- 
fess judgment  does  not  come  withui  the  description  of  the  provis- 
ion. A  judgment,  no  doubt,  comes  within  that  description ;  that 
is  past  all  doubt ;  but  a  mere  warrant  to  confess  judgment,  I  can- 
not bring  myself  to  believe  comes  within  that  description.  What 
is  a  warrant  of  attorney  to  confess  judgment  ?  It  is  an  authority 
given  to  the  attorney  of  the  creditor  to  receive,  as  the  attorney  of 
the  debtor,  a  declaration  by  the  creditor,  the  other  party,  the  cog- 
nizee.  And  an  action  is,  fictitiously,  supposed  to  be  gone  through  ; 
an  action  brought  and  no  defence  made  ;  there  is  then  judgment 
by  default.  The  purpose  of  the  warrant  is,  that  the  defendant  in 
the  action,  that  is  to  say,  the  party  acting  for  the  defendant  by  vir- 
tue of  the  warrant,  shall  file  a  declaration  against  himself,  that  he 
shall  receive  that  declaration,  and  that  he  shall  enter  up  judgment 

^  23  Legal  Observer,  237. 
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as  by  default  in  that  fictitious  suit ;  which  judgment  will  then,  no 
doubt,  be  a  real  security,  because  upon  that  judgment  he  may,  to 
the  amount  of  half  at  least  of  the  land  of  the  party,  the  cognizor, 
the  debtor,  enforce  his  debt.  Past  all  doubt,  without  the  Act  1  & 
2  Vict.  c.  110,  respecting  judgments,  both  in  law  and  in  equity, 
which  judgments  had  not,  or  at  least  were  supposed  not  to  have 
that  effect,  prior  to  that  statute,  which  was  more  declaratory  upon 
that  point  than  any  thing  else  ;  past  all  doubt,  the  judgment  so  en- 
tered up  would  be  a  real  security,  and  would  come  within  the  pro- 
viso in  the  later  Act.  But  not  so  the  warrant.  It  does  not  at  all 
follow,  because  a  judgment,  the  fruit  of  the  warrant,  the  judgment 
to  which  the  fictitious  action  upon  the  warrant  had  led,  would  be 
a  real  security  both  in  equity  and  law,  that  therefore  the  warrant 
itself  was  a  real  security.  Suppose  a  warrant  given  on  Saturday 
night,  upon  which  no  judgment  could  be  entered  up  for  thirty-six 
hours,  and  that  on  Monday  morning  for  the  first  time  judg- 
ment should  be  *  entered  up  —  a  cognovit  might  be  given  in  *  604 
the  interval  —  a  cognovit  would  be  good  on  a  Sunday  ;  and 
if  that  judgment  had  not  been  entered  up,  the  cognovit  given  to 
another  party,  would  entirely  defeat  the  effect  of  that  warrant.  It 
would  be  in  vain  to  bring  a  fictitious  action  on  Monday,  if  a  judg- 
ment in  another  fictitious  action  could  upon  the  cognovit  be  given 
,to  elude  the  effect  of  the  former,  and  to  take  away  all  the  effect  of 
the  benefit  under  the  warrant  so  given  on  the  Saturday.  I  cannot 
help  thinking,  when  I  look  at  the  reported  cases  to  which  my  noble 
and  learned  friend  has  leferred,  as  cited  on  the  hearing  of  the  case 
in  Bail  Court,  that  Mr.  Justice  Wightman  had  in  his  eye  this  view 
of  the  nature  of  a  warrant  of  attorney,  and  of  the  acting  under 
that  warrant ;  and  that  that  very  much  contributed  to  give  him  an 
impression  against  those  who  thought  the  case  came  within  the 
proviso  as  to  security  upon  lands. 

Upon  the  whole,  therefore,  I  have  no  doubt  whatever  in  agree- 
ing with  my  noble  and  learned  friend,  that  this  is  a  case  in  which 
we  should  reverse  the  decision  of  the  Court  below  ;  and  though  I 
feel  it  to  be  my  duty  to  state  the  view  I  take,  agreeing  with  Mr. 
Justice  Wightman,  without  going  more  fully  into  the  matter,  I 
think  it  is  unnecessary  that  we  should  dispose  of  that  point 
either  way,  but  that  we  ought  to  reverse  the  judgment,  and 
remit  it  with  the  instructions  stated  by  my  noble  and  learned 
friend. 
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3!r.  Wi^am.  — ^Yoor  LordsLIps  do  nol  then  think  it  neeessarj 
to  reform  the  decree  of  the  Court  belov,  but  remit  it  merdj  with 
that  decUrmtioa. 

The  Lord  Chakcellob.  —  We  Derer  reform  a  decree  of  the 
Coart  bek>w. 

Decree  recerted,  irith  a  dedamtumj  and  eauMe  remitted. 
Lords'  Journals,  10th  March,  1856. 


*  605  •  FBESTON  r.  UYERPOOL,  MANCH£ST£B»  ftc.  RAILWAY. 

1856.    Febnurj  28,  29;  Maidi  3,  4. 

Cooper  PREffroN, AppeUmt. 

The  Company  op  Proprtctors  of  the  Liverpool,  \ 

Manchester,  and  Newcastle-upon-Ttne  Jung-  S  RetpondenU. 

TiON  Railway, ) 

Railway  Company.     Projectan^  Agreement. 

Where  the  projecton  of  a  railwaj  company,  in  order  to  induce  a  landowner  to 
withdrAw  his  oppoation  to  their  bill,  enter  into  a  contract  with  him,  in  whidi 
the  stipolation  is  that  the  contract  is  to  be  performed  hy  the  company  after  the 
company  shall  haTC  obtained  an  Act  of  Incorporation  from  Parliament,  such 
contract  to  be  valid  ought  to  be  one  which  might  be  lawfully  made  by  the 
company  after  incorporation. 

It  is  vitra  vires  o^  a  corporation  established  for  the  purpose  of  making  a  railway, 
to  enter  into  a  covenant  to  pay  a  large  sum  <^  money  to  a  man  for  not  o|^)o»- 
ing  the  passing  of  the  company's  bill  in  Parliament. 

C.  P.  was  a  landowner,  a  railway  company  was  projected,  and  for  the  intended 
railway  some  of  his  land  would  be  required.  He  threatened  to  oppose  the 
bilL  The  projectors  entered  into  an  agreement  with  him,  that  **  in  case  the 
company  shall  obtain  an  act  of  incorporation,  the  company  shall  pay  to  C. 
P.  lOOOt  for  all  lands  required  by  the  company  for  the  due  making  of  the  rafl- 
way,  and  40002.  for  residential  injury  to  the  estate  and  hall  of  C.  P.,"  that  a 
tunnel  should  be  constructed  in  a  particular  manner  through  a  part  of  his 
property,  and  that  a  passenger  station  should  be  made,  &c. ;  C.  P.  withdrew 
his  opposition,  and  the  bill  passed ;.  the  rulway  was  not  made  nor  were  the 
lands  required. 
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Held^  that  this  was  not  a  contract  which  on  the  mere  passing  of  the  bill  entitled 

C.  P.  to  claim  from  the  company  payment  of  the  money. 
The  cases  of  Edwards  v.  The  Grand  Junction  Railway  Company,  1  Mylne  &  C. 

650 ;  and  Lord  Petre  r.  The  Eastern  Counties  Railway  Company,  1  Railw. 

Cas.  462,  impugned. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Rolls, 
dismissing  a  bill  which  had  been  filed  by  the  appellant,  to  compel 
specific  performance  of  an  agreement.  In  the  year  1845, 
two  persons  named  Harper  and  Yates,  *  together  with  *606 
scTeral  others,  projected  a  railway,  to  be  called  "  The  Lan- 
cashire and  North  Yorkshire  Railway."  These  two  gentlemen 
were  appointed  to  be  what  was  called  "  the  Parliamentary  Com- 
mittee." The  appellant  was  the  owner  of  Flashy  Hall,  in  the 
West  Riding  of  the  county  of  York ;  and  the  plans  of  the  pro- 
jected railway  showed  that  it  was  intended  to  pass  through  part  of 
his  property  there.  The  appellant  gave  notice  of  his  intention  to 
oppose  the  bill  for  the  projected  railway,  and  did  not  allow  the 
surveyors  to  enter  his  grounds  until  he  had  received  an  under- 
taking in  writing  that  his  permitting  them  to  do  so  should  not 
prejudice  his  opposition  before  Parliament.  The  lands  were  after- 
wards surveyed  and  staked.  On  the  6th  of  February,  1846, 
Messrs.  Harper  and  Yates  entered  into  an  agreement  with  the 
appellant,  of  which  the  following  are  the  material  parts  :  — 

^'  Memorandum  of  agreement  this  day  made  between  the  execu- 
tive directors  of  the  Lancashire  and  North  Yorkshire  Railway 
Company  of  the  one  part,  and  Cooper  Preston,  of  Flasby'Hall,  in 
the  county  of  York,  esquire,  of  the  other  part.  It  is  agreed, 
that  on  the  following  conditions,  the  said  Cooper  Preston  will 
and  does  assent  to  the  railway  being  made  through  his  property 
at  Flashy,  as  laid  down  on  the  deposited  plans  of  the  said  com- 
pany. 

"  1st.  That  in  case  the  said  company  shall,  in  this  or  any  subse- 
quent session,  obtain  an  Act  of  incorporation,  the  said  company 
shall  pay  to  the  said  Cooper  Preston,  his  heirs  or  assigns,  the  sum 
of  10002.  for  all  lands  required  by  the  company  for  the  due  making 
the  railway;  and  a  further  sum  of  4000/.  for  residential  injury 
to  the  estate  and  hall  of  the  said  Cooper  Preston. 

"  2d.  That  the  tunnel  and  railway  shall  he  so  constructed  through 
Mr.  Preston's  property,  near  the  Low  Wood,  as  not  to  dam- 
age the  said  wood "  ;  in  case  such  damage  *  should  be    *  607 
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done,  the  amount  to  be  ascertained  by  certain  persons  specially 
named. 

^'  3d.  That  the  tunnel  intended  to  be  made  through  the  estate 
of  the  said  Cooper  Preston  shall  be  extended  to  the  plantations 
next  to  the  Black  Lane,  on  the  west  side  thereof;  that  the  land 
through  which  the  tunnel  shall  be  made  is  to  be  reconveyed  to  the 
said  Cooper  Preston,  his  heirs  or  assigns,  and  to  be  resoiled  oyer 
at  the  expense  of  the  company. 

^^  4th.  That  the  company  shall  cause  a  passenger  station  to  be 
made  at  the  village  of  Flashy,  with  all  requisite  and  proper  ap- 
proaches thereto ;  that  the  land  required  for  such  station  and 
appurtenances  shall  be  furnished  by  the  said  Cooper  Preston,  his 
heirs  or  assigns,  at  his  own  cost ;  the  extent  of  the  land  to  be  con- 
sidered according  to  the  wants  of  an  adequate  station,  and  not 
more  in  any  case  than  half  an  acre ;  that  it  is  understood  that 
this  agreement  shall  not  require  Mr.  Preston  to  furnish  more  land 
than  is  requisite  for  the  proper  making  of  the  railway,  with  slopes, 
slidings,  and  station  ;  that  the  company  shall  pay  the  expense  of 
Mr.  Preston's  solicitor  in  this  business,  and  25/.  for  his  own  per- 
sonal expenses." 

Upon  this  agreement  being  signed,  the  appellant  wrote  to  the 
solicitor  for  the  company :  ^^  I  hereby  withdraw  my  dissent  to  your 
passing  through  my  land,  and  authorise  you  to  enter  an  assent  in 
place  thereof." 

Two  other  projects  for  railways,  not  following  quite  the  same 
line,  were  on  foot  at  the  same  time,  and,  ultimately,  the  Lan- 
cashire and  North  Yorkshire  Railway  Company  became  incorpo- 
rated with  one  of  the  intended  companies,  and  the  incorporated 
company  took  the  name  of  "  The  Liverpool,  Manchester,  and  New- 
castle-upon-Tyne Junction  Company,"  and  obtained  an  Act,  9  k 
10  Vict.  c.  90.  Li  December,  1846,  the  secretary  gave  the 
*608  appellant  notice  of  *an  intention  to  '^  enter  upon  your 
lands  or  the  lands  in  your  occupation,  in,  &c.,  which  will 
be  required  for  the  purpose  of  the  company,  for  the  purpose  of 
surveying,  <&c."  The  lands  were  accordingly  surveyed.  The 
compulsory  powers  of  the  company  to  take  lands  were  at  first 
limited  to  expire  in  July,  1848,  but  were  afterwards  extended  to 
June,  1851.  It  being  found  impracticable  to  raise  sufficient 
money  for  constructing  the  railway  within  the  time  limited,  the 
project  was,  in  October,  1848,  given  up,  and  in  pursuance  of  a 
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resolution  of  the  general  body  of  shareholders  then  held,  the  un- 
applied portion  of  the  subscriptions  was  returned. 

In  November,  1848,  the  appellant  wrote  a  letter  to  the  chairman 
of  the  board  of  directors,  insisting  on  the  performance  of  his  con- 
tract; and  in  September,  1850,  he  wrote  another  letter  to  the 
same  effect.  In  January,  1851,  the  appellant  filed  his  bill,  pray- 
ing that  the  company  might  be  directed  to  complete  the  purchase 
of  the  land,  and  pay  him  the  two  sums  of  10002.  and  40007.,  &c., 
according  to  the  agreement.  The  bill  was  at  first  demurred  to  for 
want  of  equity.^  The  cause  was  heard  upon  this  demurrer  before 
Vice-Chancellor  Lord  Cranworth,  who  offered  the  respondents  a 
case  at  law,  to  try  the  appellant's  legal  rights  on  the  agreement ; 
but  ultimately  that  offer  was  not  acted  on,  and  the  cause  came  on 
before  Vice-Chancellor  Kindersley,  who  overruled  the  demurrer.* 
The  bill  was  amended  by  inserting  the  rest  of  the  agreement,  and 
an  answer  was  then  put  in,  evidence  was  taken,  and  the  cause 
being  heard  by  the  Master  of  the  Bolls,  on  the  21st  April,  1858, 
his  Honor  was  pleased  to  dismiss  the  bill  without  costs.^  This 
appeal  was  then  brought. 

♦  Mr.  Follett  and  Mr.  Sauihgate  for  the  appellant.  —  *  609 
This  was  a  perfect  contract,  mutually  binding  on  the 
parties.  The  first  sentence  of  the  contract  binds  one  party  to  pay 
the  money  and  the  other  to  give  up  the  land,  on  the  Act  of  incor- 
poration passing.  It  did  pass;  and  the  stipulations  at  once 
became  obligatory.  The  appellant  would  not  have  been  at  liberty 
to  refuse  compliance  with  it,  neither  can  the  respondents.  Capper 
T.  Lindsey^  is  directly  in  point.  There  an  agreement  was  made 
with  one  company,  an  amalgamation  took  place  between  that  com- 
pany and  another ;  and  it  was  held  that  the  amalgamated  com- 
pany was  bound  by  the  agreement.  Vice-Chancellor  Lord  Cran- 
worth considered  the  agreement  in  this  case  to  be  a  binding  agree- 
ment, though  he  gave  the  parties  an  opportunity  of  trying  its 
validity  at  law,  and  nothing  since  introduced  in  the  amended  bill 
or  answer  has  varied  the  case.    The  only  remedy  of  the  appellant 

*  The  bill  as  orig'nally  filed  set  forth  the  introductory  part  of  the  agreement ; 
the  first  article,  and  the  last  words  of  the  fourth  article,  ^  that  the  company  shall 
pay  the  expense  of  Mr.  Preston's  solicitor  in  this  business,  and  252.  for  his  own 
persona]  expenses." 

>  1  Sim.  N.  &  586.  «  S  H.  L.  Cas.  293. 

*  17  Beav.  114. 
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is  in  equity.  The  acceptance  of  the  Act  of  Parliament  was  the 
ground  on  which  Lord  Granworth  pronounced  in  favour  of  the 
appellant;  but  the  Master  of  the  Rolls  thought  there  must 
be  a  definite  act  of  adoption  of  the  contract  by  the  company. 
The  latter  opinion  cannot  be  sustained.  On  the  passing  of  the 
Act  the  right  to  recover  arises,  Bland  v.  Crowley}  If  the  rail- 
way had  been  made,  and  it  could  have  been  shown  that  no  resi- 
dential injury  was  inflicted,  still  tlie  agreement  must  have  been 
performed :  Stanley* b  Ca%e}  which  shows  that  it  was  absolute,  and 
not  conditional. 

[The  Lord  Chancellor.  —  The  real  question  is  whether  there 
has  been,  by  these  respondents,  any  adoption  of  the  contract  made 
by  Harper  and  Yates.  The  mere  coming  into  existence  as  a  com- 
pany will  not  make  them  liable.] 
*  610  *  There  is  no  formal  adoption  necessary  here,  but  if  there 
was,  the  seeking  to  obtain  the  Act  of  Parliament,  and  the 
obtaining  it,  constitute  an  adoption  of  the  contract.  In  truth,  as 
Lord  Gottenham  shows,  in  JEdwards  v.  The  Ghrand  Junction  Railr 
way  Company?  the  incorporated  company  is  in  the  same  situation 
as  the  projectors.  In  Stanley*B  Ca^e^  too,*  the  company  tried  to 
repudiate  the  whole  contract,  but  was  held  to  be  bound  by  it,  and 
so  the  company  was  held  bound  in  Lord  Petrels  due?  though  in 
no  one  of  them  was  there  any  act  of  adoption. 

That  these  parties  could  bind  the  future  company  by  the  con- 
tract into  which  they  entered  is  shown  in  Stanley^s  Ca%e^  and  that 
doctrine  is  recognized  in  WeWs  Ca%e?  and  in  Stuart  %  Ca%e'^ 
(though  specific  performance  was  refused  there  because  of  the 
particular  circumstances  of  the  case),  and  in  The  Eastern  Coun- 
ties Railway  Company  v.  Hawkesfi  Lord  St.  Leonards  seems  to 
treat  those  cases  in  the  same  manner.  If  the  shareholders  here 
are  not  bound  by  this  contract,  all  these  cases  may  be  considered 
as  swept  away.  Gage  v.  The  Newmarket  Railway  Company  ^  does 
not  afifect  this  case,  for  the  agreement  there  was  to  pay  before 
entering  into  possession  of  the  lands,  and  Lord  Campbell  in  judg- 
ment ^^  distinguished  that  case  from  all  others,  except  that  of 

*  6  Exch.  622.  •  1  De  G.,  M.  &  G.  521. 
'  3  Mjrlne  &  C  77S,  1  Railw.  Cae.  58.         '  1  De  G.,  M.  &  G.  721. 

■  1  Mylne  &  C.  650.  ■  Ante,  879, 1  De  G.,  M.  &  6.  757. 

«  3  Mylne  &  C.  773, 1  Railw.  Gas.  58.         •  18  Q.  B.  457. 

*  1  Railw.  Gas.  462.  >•  18  Q.  B.  470. 
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Webb.    The  withdrawing  of  opposition  to  the  bill  is  a  sufficient 
consideration  for  such  an  agreement,  Simpson  v.  Lord  Howden} 

This  contract  was  bond  fide  entered  into,  and  Lord  St.  Leonards 
in  this  House,  in  The  Eastern  Counties  Railway  Company 
V.  Hawkes^  mentions  with  approval  Edwards* s  •  Case^  *611 
as  one  showing  how  far  a  Court  of  equity  has  property 
gone,  in  order  to  bind  railway  companies  by  bond  fide  contracts 
entered  into,  even  in  contemplation  of  incorporation.  The  re- 
spondents here  must  be  taken,  in  point  of  fact,  to  have  adopted 
this  contract.  In  Oooday  v.  The  Colchester  Railway  Company  f 
the  parties  cKd  nothing  whatever,  but  here  shares  have  been  dis- 
tributed, and  money  paid  upon  them,  so  that  the  powers  of  the 
Act  have  been  put  in  exercise.  Notice  has  been  served  upon  the 
appellant  that  his  land  would  be  required.  Now  the  terms  of  the 
contract  are  that  the  company  shall  pay  1000/.  for  all  the  land 
required  by  the  railway.  The  respondents  have  done  that  which 
is  within  the  words  of  the  contract.  The  contract  was  not  con- 
ditional on  the  land  being  actually  taken,  and  evidence,  aliunde, 
of  intention,  is  not  admissible,  in  order  to  show  it  to  be  so,  Croome 
v.  LediardJ^ 

The  Solicitor- O-eneral  (^Sir  R.  BetheU)  and  Mr.  RoundeU  Palmer 
(^Mr,  J.  Hamilton  Humphreys  was  with  them)  for  the  respondents. 
—  Some  decisions  of  the  Courts  below  must  be  considered  in  this 
case,  for  there  is  a  conflict  between  them ;  and  the  status  and 
rights  and  liabilities  of  a  corporation  are  not,  as  they  certainly 
ought  to  be,  the  same  in  Courts  of  equity  as  in  Courts  of  law. 

Take  a  case  with  circumstances  of  the  kind  which  exist  here. 
The  Legislature  creates  a  company  for  a  particular  purpose,  which 
is  a  public  purpose,  and  gives  it  powers  for  that  purpose.  The 
Act  creating  the  company  is  a  public  Act,  and  the  performance  of 
what  it  authorises  is  committed  to  certain  directors,  who  are 
thereby  charged  with  a  public  duty ;  in  one  sense  they  are 
trustees,  BenneWs  *Case^  All  of  the  powers  thus  given  •612 
may  be  rendered  impossible  of  execution  by  extravagant 
agreements  made  with  A.  and  B.  before  the  company  comes  into 
existence.     It  was  upon  the  principle  that  what  the  Legislature 

>  9  Clark  &  F.  61.  «  17  Beav.  1S2. 

*  Ante,  874.  *  2  Mylne  &  K.  251. 

*  1  Mylne  &  C.  650.  •  6  De  G.,  M.  &  G.  284. 
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bad  thus  ordered  should  not  be  incapable  of  execution,  that  the 
agreement  made  by  two  companies  in  the  case  of  The  JEoH  Anglian 
Railways  Co.  t.  The  Ecutem  Counties  Railway  Co}  was  declared 
Toid.  That  case,  and  Salomons  t.  Laing^  decided  that  a  company 
must  apply  its  funds  exactly  as  directed  by  its  Act,  and  in  no 
other  manner.  The  case  of  Lord  Petre  t.  The  EaUem  Counties 
Railway  Company^  is  an  instance  of  an  opposite  sort,  and  the 
terms  of  the  agreement  there  ought  to  have  shocked  the  moral 
sense  of  the  Court.  Had  such  an  agreement  been  entered  into  by 
the  directors,  after  the  passing  of  an  Act,  and  had  any  shareholders 
come  into  Court  to  complain  against  it,  it  neyer  colild  have  been 
enforced.  How  then  could  it  be  argued  that  it  might  be  enforced, 
when  it  was  made  by  those  who  projected  the  company,  who  had 
at  the  time  no  authority  to  bind  a  future  company,  and  who  did 
not,  even  when  the  Legislature  incorporated  that  company,  receive 
any  authority  to  bind  it.  A  contract  made  under  such  circum- 
stances is  one  made  by  speculators,  who  may  have  no  interest  in 
the  company,  and  who  make  it  under  the  notion  of  an  agency,  be* 
fore  the  company,  of  which  they  affect  to  be  the  agents,  has  come 
into  existence.  Besides  which,  if  the  company  could  not  make 
such  a  contract  the  agents  of  the  company  could  not,  for  an  agent 
cannot  do  more  than  his  principal  has  authority  to  do.     In  Mac^ 

gregor  v.  The  Dover  ^  Deal  Railway  Company ^^  a  contract 
*  618   like  this  was  described  in  judgment^  as  ^'  a  *  promise  that 

an  act  shall  be  done  contrary  to  the  public  law  of  the  coun- 
try, of  which  both  parties  are  bound  to  take  notice.  The  act  is 
therefore  illegal,  and  the  promise  that  it  shall  be  done  is  a  void 
promise."  Gage  v.  The  Newmarket  Railway  Ciompany  ^  proceeds 
on  the  same  principle,  so  do  Caiman  v.  The  Eastern  Counties  Rail- 
way Co,^  Bagsliaw  v.  The  Eastern  Union  Railway  Co?  The  Vaux- 
haU  Bridge  Company  v.  Spencer^  does  not  impeach  but  sustains  it, 
for  there  the  persons  held  liable  were  really  the  obligees  of  the 
bond.  Lord  Cottenham,  therefore,  in  Edwards  v.  The  Orand 
Junction  Railway  Company ^^^  was  wrong  when  he  supposed  that  in 
departing  from  the  doctrine  of  Sir  J.  Leach,  in  Spencer  v.  The 

»  11  C.  B.  775.  •  18  Q.  B.  457. 

*«12  Beav.  339.  '  10  Beav.  1. 

■  1  Railir.  Cas.  462.  *  7  Hare,  114,  affirmed  2  Macn.  k  6.  889. 

*18Q*B.  618.  *2  Madd.  356,  on  appeal,  Jac.  64. 

MS  Q.  B.  631.  »  1  Mylne  &  C.  650. 
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Vauxhall  Bridge  Company^  he  had  the  authority  of  Lord  Eldon ; 
his  error  in  this  respect  has  produced  the  greatest  mischief.  In 
truth,  the  two  Judges  had  not  differed  on  the  principle,  but  only 
on  its  application  to  l;he  facts  of  the  case ;  but  Lord  Gottenham 
treated  the  projectors  themselves  and  the  company  as  identical^ 
and  said,^  '^  if"  they  '^  cannot  be  identified,  still  it  is  clear  that  the 
company  have  succeeded  to,  and  are  now  in  possession  of  all  that 
the  projectors  had  before ;  they  are  entitled  to  all  their  rights,  and 
subject  to  all  their  liabilities."  That  was  wrong  in  principle ;  it 
was  an  utter  mistake  to  say  that  individuals,  in  their  individual 
'capacity,  were  identical  with  the  corporation  which  was  afterwards 
created.  Suppose  five  hundred  people  subscribe  for  a  certain 
object,  and  they  authorise  three  persons  to  solicit  a  bill  for  them 
in  Parliament,  could  it  be  pretended  that  they  thereby  authorised 
those  three  persons  to  enter  into  any  contract  touching  the  future 
capital  of  the  company,  which  those  persons  in  their  wild 
desire  to  get  the  Act  might  *  fancy  to  be  necessary.  It  is  *  614 
not  necessary  for  any  purpose  that  contracts  made  by  pro- 
jectors should  bind  the  company,  it  would  be  sufficient  that  those 
who  made  them  should  give  pledges  for  their  due  performance. 
How  can  it  be  said  with  truth,  if  the  company  and  the  projectors 
are  not  identical,  *'  that  the  company  succeeds  to  and  is  in  pos- 
session of  all  that  the  projectors  had  before  ?  "  How  could  they  be 
so  if  they  could  not  be  identified  ? 

[Lord  Brougham.  —  The  meaning  of  that  is,  that  if  the  pro- 
jectors had  entered  into  a  contract  beneficial  to  the  concern,  the 
company  would  take  to  it,  and  then  must  take  to  it  cum  onere.'] 

Sut  the  company  repudiated  the  contract  in  that  very  case. .  In 
Stanley  v.  Tlu  Chester  Company  ^  there  was  no  point  of  difficulty, 
for  the  company  had  in  fact,  as  the  bill  alleged,  adopted  the  pre- 
vious agreement,  and  was  therefore  bound.  There  was  no  such 
allegation  in  the  case  of  Edwards  v.  The  Grand  Junction  Railway 
Company?  but  the  case  was  put  in  judgment  on  the  ground  that 
the  company  had  succeeded  to  the  inheritance  of  the  contract. 
That  was  the  error  of  that  case,  the  authority  of  which  cannot  be 
supported.  Qage  v.  The  Newmarket  Railway  Company?  on  the 
other  hand,  went  on  the  clear  and  intelligible  principle,  that  unless 
the  company  entered  on  the  land  there  was  no  liability  to  pay  for 

^  1  Mylne  &  C.  672.  *  iMylne  &  C.  650. 

'  S  Mjhie  &  C.  773, 1  Bailw.  Cm.  5S.  MS  Q.  B.  457. 

[4T1] 


•614  CASES  IN  THE  HOUSE  OP  LORDS. 

it.  But  there  are  circumstances  in  this  case  which  make  the  doc- 
trine in  Edwards* B  Case^  even  supposing  that  doctrine  could  be  sop- 
ported,  totally  inapplicable.  Here  were  rival  companies  with  dif- 
ferent proposed  lines,  and  after  references  to  engineers  it  was  not 
till  Michaelmas,  1846,  that  the  line  of  the  intended  railway  was 
ultimately  settled.   The  general  committee  was  divided  into 

*  615   sections^  of  which  Yates  and  Harper  constituted  one,  *  but 

what  they  did  was  necessarily  contingent,  and  besides,  an 
agreement  in  February,  1846,  to  take  land  for  a  railway,  when  the 
line  of  that  railway  was  not  settled  till  Michaelmas,  1846,  could 
not  have  been  other  than  a  contingent  and  conditional  agreement.' 
The  words  of  the  agreement  «how  it  to  be  so  [the  learned  counsel 
read  from  "  It  is  agreed,"  to  the  end  of  the  first  article,  see  ante, 
p.  606.  The  last  article  of  the  agreement  was  afterwards  referred 
to  for  the  same  purpose].  The  case  of  Wd>b  v.  The  Direct  London 
^  Portsmouth  Railway  Company  ^  had  more  cincumstances  of  real 
contract  about  it  than  the  present,  yet  specific  performance  was 
refused,  and  the  Lord  Chancellor  reviewing  in  this  House*  the 
decision  in  that  case,  most  accurately  stated  the  principles  on 
which  that  refusal  proceeded.  Those  principles  directly  apply  to 
the  present  case,  which  must  be  governed  by  the  rule  laid  down  in 
Harriett  v.  Yeilding^  and  the  relief  now  sought  must  be  refused* 
Lord  Campbell,  in  Qage  v.  The  Newmarket  Railway  Company ^^  said 
that  under  the  circumstances  there  stated,  which  much  resemble 
the  present,  the  company  could  not  be  considered  as  having  abso- 
lutely covenanted  to  pay  the  money  whether  the  land  was  required 
or  not,  but  that  if  the  deed  would  bear  such  a  construction,  it  was 
ultra  vires  and  void.  The  actual  doing  of  the  damage  is  the  real 
condition  precedent  to  the  payment  of  the  money:  Bland  v. 
Crowley,^ 

There  is  no  evidence  of  adoption  here ;  the  mere  surveying  of 

the  land  after  notice  was  no  adoption,  but  if  there  had  been  it 

would  not  assist  the  appellant.    The  company  could  not  adopt  a 

contract  which  it  would  have  been  ultra  vires  for  the  company 

itself  to  make. 

*  616       *  The  decision  of  Vice-Chancellor  Lord  Cranworth  made 

on  the  argument  on  demurrer  ^  cannot  now  be  referred  to 

>  1  De  G.,  M.  &  G.  521.  *  18  Q.  B.  469. 

*  Ante,  351,  352.  *  6  Exch.  522. 

'  2  Sch.  &  L.  549,  558.  •  1  Sim.  N.  S.  886. 
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by  the  appellant.  In  the  first  place,  the  first  article  of  the  agree^ 
ment  and  the  final  part  of  the  last  article  were  all  that  then 
appeared  on  the  bill,  and  they  are  distinctly  qualified  by  the  other 
articles  which  now  appear  there.  In  the  next  place,  the  cases  of 
Gage,  of  Webb,  and  of  Stuart,  had  not  then  been  decided. 

[The  Lord  Chancellor.  —  Prenton's  Case^  when  before  me  as 
Yice-Ghancellor,  must  not  be  relied  on  in  this  argument.  It  was 
not  within  the  scope  of  my  duty  as  Vice-Chancellor  to  reason  on 
the  propriety  of  the  decision  of  the  Lord  Chancellor.  Lord  Cot- 
tenham  had  laid  down  the  rule,  and  I  was  bound  to  follow  it  in 
Court,  though  in  this  House,  whether  Vice-Chancellor  or  not,  I 
should  have  been  at  liberty  freely  to  express  my  opinion  upon  it.] 

Finally,  the  appellant  has  by  his  own  delay,  from  the  early  part 
of  1848,  when  the  determination  to  dissolve  the  company  was 
made,  until  January,  1851,  when  he  filed  his  bill,  disentitled  him* 
self  to  relief:  JSads  t.  Williams.^ 

Mr.  Follettj  in  reply.  —  There  is  no  real  distinction  between  pro^ 
jectors  and  directors.  Projectors,  when  incorporated,  are  bound 
by  the  contracts  into  which  they  entered  before  they  were  incor- 
porated ;  it  is  just  that  they  should  be  so,  for  in  one  character 
they  do  something,  of  which,  being  the  same  individuals,  they 
take  the  benefit  in  another.  The  contract  in  Simpson  v.  Lord 
Mowden  ^  was  exactly  what  it  is  here,  and  this  House  gave  efiect 
to  that  contract. 

[Lord  Brougham.  —  The  first  condition  here  is  independent  of 
damage ;  the  second  assumes  damage ;  but  both  assume  that  the 
work  is  to  be  done.] 

That  may  be  so ;  but  it  does  not  affect  the  consideration 
*  given  in  the  shape  of  withdrawing  opposition  to  the  bill.  *617 
Adoption  by  act  of  the  company  is  sufficient  in  a  case  of 
this  kind ;  there  need  not  be  an  adoption  under  the  seal  of  the 
company.  The  delay  here  is  accounted  for  by  the  fact  that  there 
was  no  denial  of  the  right  of  the  appellant  up  to  the  last  moment, 
and  delay  does  not  begin  to  count  until  there  has  been  a  denial  of 
the  right. 

The  Lord  Chancellor,  afEer  fully  stating  the  case,  said.  —  Mr. 
Preston's  proposition  is,  that  he  is  now  entitled  to  those  two 

M  De  6.,  M.  &  6.  674.  *  9  Clark  &  F.  61. 
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sums  of  lOOOZ.  and  4000/.  because,  according  to  the  true  meaning 
of  the  agreement  which  the  respondents  entered  into,  it  was  im« 
material  whether  the  company  took  any  part  of  his  land,  or  injured 
his  residence  in  any  respect  or  not ;  that  that  was  the  bargain 
entered  into ;  and,  had  it  not  been  for  that  bargain,  he  would  haye 
opposed  the  bill  in  Parliament,  and  therefore  might  hare  suc- 
ceeded in  preventing  the  existence  of  this  company ;  and  that 
although  in  truth  the  company  has  not  taken  any  of  his  land,  and 
certainly  not  injured  his  residence,  because  the  railway  has  never 
been  formed  at  all,  still  he  is  entitled  to  these  two  sums. 

A  contract  was  entered  into,  not  between  Mr.  Preston  and  the 
company,  but  between  Mr.  Preston  and  two  gentlemen  of  the 
names  of  Yates  and  Harper,  who  were  called  the  projectors,  and 
were  endeavouring  to  form  this  company.  The  process  of  reason* 
ing  whereby  Mr.  Preston  seeks  to  charge  the  company  is  this :  He 
says, ''  I  entered  into  a  contract  with  Mr.  Yates  and  Mr.  Harper, 
the  projectors  of  the  company,  and  consequently,  I  have  a  right 
to  assume  that  by  my  withdrawing  my  opposition,  Mr.  Yates  and 
Mr.  Harper  succeeded  in  inducing  the  Legislature  to  con* 
*  618  stitute  this  company ;  and  the  company  *  therefore  comes 
in  esse  cum  onere^  and  must  take  existence  with  that  burden 
attached  to  it,  and  must  fulfil  this  amongst  other  contracts." 

In  the  able  argument  which  was  addressed  to  us  by  the  learned 
Solicitor-General,  that  doctrine  was  very  much  questioned.  And, 
had  it  been  necessary  upon  the  present  occasion  fully  to  make  up 
my  mind  on  the  subject,  whether  that  doctrine  is  correct  or  not,  I 
should  have  desired  much  further  time  for  consideration.  I  am 
aware  that  that  is  a  doctrine  which  was  acted  upon  by  Lord  Got- 
tenham ;  and  the  Solicitor-General  indeed  endeavoured  to  explain 
some  of  the  cases,  to  show  that  he  had  not  quite  gone  that  length. 
I  confess  I  think  it  must  be  taken  that  that  doctrine  has  been  acted 
upon  in  a  great  many  cases  by  Lord  Cottenham.  And  it  has  been 
acted  upon  in  so  many  cases  that  it  would  be  very  inexpedient  off- 
hand to  say  that  that  doctrine  cannot  be  sustained,  when  one  con- 
siders how  much  may  have  been  done  upon  the  faith  of  it.  I 
must,  however,  own,  that  when  the  subject  comes  to  be  very 
closely  examined,  I  think  there  are  objections  of  the  gravest 
nature  to  its  adoption,  objections  whidh  do  not  seem  sufficiently  to 
have  pressed  upon  the  mind  of  his  Lordship.  Lord  Cottenham 
acted  upon  this  principle,  that  the  railway  company  was  the  sue- 
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cessor  of  the  projectors,  or  the  assignee,  if  oi^e  may  say  so,  of  the 
projectors,  and  must  take  existence  subject  to  the  burdens  which 
had  been  contracted  for  by  those  who  were  the  promoters  of  it, 
and  to  whom  it  owed  its  existence.  It  is  manifest  that  that  doc- 
trine is  open  to  great  objections ,  for  when  a  company  is  incor- 
porated by  Act  of  Parliament,  hundreds,  I  may  say  thousands  of 
persons  from  all  parts  of  the  kingdom  come  and  purchase  shares 
upon  the  faith  that  the  Act  of  Parliament  tells  them  what  their 
liabilities  are.  And  in  what  position  are  they  placed  when, 
upon  looking  for  their  *  dividend,  they  are  told :  "  You  can  *  619 
have  no  dividend,  because  contracts  to  the  amount  of  a 
million  (for  it  might  go  to  that  extent)  have  been  entered  into  to 
pay  persons  sums  of  money  which  will  come  out  of  your  capital ; 
and  subject  to  which  obligations  you  owe  your  existence.''  The 
answer  that  may  be  made  to  that  is :  ^^  I  have  had  no  notice  of 
that ;  I  see  in  the  Act  of  Parliament,  which  is  my  title-deed,  that 
there  is  no  allusion  to  any  thing  of  the  sort."  Now  and  then, 
there  is  on  the  face  of  an  Act  of  Parliament,  a  stipulation  that  the 
lands  of  Mr.  Johnson,  or  Mr.  Jackson,  are  not  to  be  taken  without 
such  and  such  payments,  or  such  and  such  stipulations.  Of  course 
no  complaint  can  be  made  when  that  is  found ;  but  I  must  say, 
that  the  complaints  which  may  really  and  seriously  be  made  by 
persons  in  respect  of  their  being  bound  by  contracts  not  apparent 
upon  the  face  of  the  Act  of  Parliament,  are  formidable  to  the  last 
degree.  Observe,  my  Lords,  to  what  this  doctrine  leads.  There 
is  that  case  of  Lord  Petre,  at  which  everybody  starts  when  he 
hears  it,  in  which  there  was  a  contract  entered  into  by  the  pro- 
jectors of  a  company,  that  if  Lord  Petre  would  withdraw  his 
opposition,  they  would  pay  him  12O,00OZ.  for  that  which  was  not 
worth  above  40002.  It  may  be  that  some  of  those  who  purchased 
the  shares  of  that  company  were  aware  of  that  contract ;  but  in  all 
probability  that  was  not  the  case  with  the  majority.  If  this  might 
be  done  once,  as  in  the  case  of  Lord  Petre,  it  might  have  been 
done  with  ten  other  landed  proprietors,  and  there  would  have  been 
above  a  million  of  the  capital  of  the  subscribers  contracted  away 
from  them  without  any  sort  of  knowledge  upon  their  part,  and  for 
purposes  quite  foreign  from  those  for  which  tliey  subscribed.  I, 
however,  only  point  out  this,  because  there  may  be  considerations 
which  may  outweigh  those  which  I  have  now  mentioned, 
and  it  may  *  be,  when  the  matter  comes  to  be  looked  into    *  620 
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more  closely,  notwithstanding  all  those  formidable  objections, 
that  Lord  Cottenham's  view  of  the  case  is  the  correct  one ;  at 
all  events,  having  been  acted  upon  so  long,  it  may  be  inexpedient 
hastily  to  depart  from  it.  If,  therefore,  this  case  had  turned  upon  . 
the  validity  or  non-validity  of  that  doctrine,  I  should  have  desired 
of  your  Lordships  further  time  to  consider  as  to  the  course  which 
was  to  be  taken  ;  but  it  does  not. 

The  reasoning  of  Mr.  Preston  is  this :  "  This  was  a  contract 
entered  into  by  the  projectors,  that  I  was  to  withdraw  my  opposi- 
tion upon  the  terms  of  my  receiving  the  sum  of  6000/.  I  did 
withdraw  that  opposition,  and  they  got  their  bill ;  they  are  there- 
fore bound  by  that  contract,  and  I  call  upon  them  to  perform  it." 
That  would  have  given  rise  to  the  application  or  non-application 
of  the  doctrine  to  which  I  have  adverted  if  it  had  been  true,  —  if 
there  ever  had  been  such  a  contract,  when  truly  construed,  be- 
tween Mr.  Preston  and  the  projectors,  Mr.  Yates  and  Mr,  Harper. 
But  X  certainly  concur  with  the  Master  of  the  Rolls,  that  in  truth 
we  are  entitled  to  say  there  never  was  any  such  contract.  The 
contract  was  not  simplicUer^  "  If  you  withdraw  your  opposition 
the  company  will  pay  you  lOOOZ.  and  4000?.,"  that  was  only  one 
of  the  terms  of  a  complicated  contract,  and  your  Lordships  must 
look  at  the  whole  of  the  contract  to  see  what  is  its  true  interpre- 
tation. 

Now  let  us  see  what  is  the  contract.  [His  Lordship  read  its 
several  articles.]  Is  that  an  absolute  contract,  or  is  it  not  all  a 
conditional  contract,  that  if  the  railway  is  made  these  terms  shall 
be  adhered  to  ?  With  regard  to  the  last  three  stipulations  it  is 
absurd  to  suppose  that  it  was  an  absolute  contract,  unless  there 
should  be  a  railway  made.  If  funds  cannot  be  raised  to  make  the 
railway,  can  it  be  gravely  contended  that  the  company  did  bind 
itself  to  make  a  railway  station  at  Flashy  ?  It  is  absurd. 
*  621  It  *  was  only  a  conditional  contract  entered  into  upon  the 
notion  that  the  railway  would  be  made.  So  again  as  to 
the  tunnel.  It  cannot  be  gravely  stated  that  the  respondents  are 
bound,  although  there  is  no  railway,  to  make  a  tunnel  under  a 
particular  wood.  That  would  be  ridiculous.  Therefore,  looking 
at  the  whole  contract  together,  it  is  obvious  that  the  last  three 
terms  must  have  been  intended  to  be  conditional  upon  the  making 
of  the  railway.  If  that  is  so,  is  not  the  first  term  of  the  contract 
to  be  construed  in  the  same  manner  also,  namely,  if  the  Act 
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passes,  the  appellant  is  to  have  10002.  for  all  lands  required  by  the 
company,  ^^  and  40002.  for  injury  to  his  residence  consequent 
upon  the  making  of  the  railway."  That  all  means  if  there  is  any 
land  taken,  if  there  is  any  injury  to  his  residence,  and  if  there  is 
a  railway  made.  If  the  railway  had  been  made  he  would  not 
have  been  bound  to  prove  injury  to  his  property.  I  think  it  was 
meant  that  if  the  railway  was  made,  it  was  to  be  assumed  that  it 
would  injure  his  residence,  and  for  that  he  was  to  receive  this 
sum  of  4000Z.  But  it  is  not  true  to  represent  that  the  contract 
was  made  simpliciter  that  if  he  withdrew  his  opposition,  and  cer* 
tain  other  things  happened  (which  did  not  happen),  then  the 
respondents  were  to  pay  this  money.  That  is  a  very  short  mode 
of  disposing  of  this  case  ;  but  it  is  the  ground  upon  which,  as  I 
collect,  from  the  short  judgment  in  the  Court  below,  the  Master  of 
the  Bolls  went.  He  thought  it  so  clear,  that  he  did  not  call  on 
the  other  side  to  argue  at  all.  The  case  seemed  to  him  to  be  con- 
clusive. I  do  not,  however,  hesitate  to  say,  if  that  is  not  so,  that 
even  adopting  Lord  Cottenham's  doctrine,  and  supposing  contracts 
made  by  projectors  are  afterwards  to  be  binding  upon  companies, 
still  that  doctrine  cannot  apply  here,  it  can  only  be  that  contracts, 
which  the  railway  company  might  lawfully  have  entered 
into  after  the  company  had  been  *  formed,  shall  be  binding'  *  622 
if  they  were  entered  into  by  those  who  might  be  con- 
sidered as  agents  for  the  company  before  the  company  came  into 
corporate  existence. 

In  another  case  ^  Lord  Campbell  stated  that  a  contract  like  this 
would  have  been  ultra  vires.  That  is  very  high  confirmation  of 
the  doctrine  I  am  now  declaring ;  but  I  cannot  hesitate  to  say, 
even  if  Lord  Campbell  had  stated  nothing  of  the  sort,  that  I 
should  have  had  no  possible  doubt  that  it  is  idtra  vires  of  a  corpora- 
tion established  for  the  purpose  of  applying  the  funds  of  its  sub- 
scribers in  making  a  railway,  to  enter  into  a  covenant  to  pay 
5000Z.  to  a  person  for  not  opposing  them  in  Parliament.  To 
do  so  is  entirely  beyond  the  powers  intended  to  be  conferred, 
or  that  ever  were  conferred  upon  the  directors  of  a  railway  com- 
pany. 

I  state  this  because  I  have  no  wish  to  shrink  from  giving  that 
as  my  opinion.     I  go  entirely  upon  the  other  ground  as  to  the 

^  Eaatem  Counties  Railway  Company  r.  Hawkes,  ante,  856 ;  Gage  v.  New- 
market Railway  Company,  tS  Q.  B.  469. 
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constructioD  of  the  agreement  here,  as  to  which  I  shall  only  make 
one  observation.  It  was  put  as  a  sort  of  argwmefidwm  ad  hominem 
that  I  ought  not  so  to  hold,  because  I  held  the  contrary  when  I 
had  to  construe  the  agreement  upon  demurrer.  In  the  first 
place,  if  I  altered  my  opinion  now,  I  should  be  bound  to  say  so  ; 
but  when  the  agreement  was  stated  to  me,  all  these  other  matters 
were  left  out.  It  was  stated  to  me  as  an  agreement  that  if  the 
Act  passed,  they  would  pay  the  5000/.  An  authority  was  quoted 
from  the  Court  of  Exchequer  which  seemed  to  me  completely  to 
govern  the  case.  I  rather  believe  that  I  should  now  decide  in  the 
same  way  in  which  I  then  decided,  if  the  agreement  was  what  it 
was  then  stated  to  be.    When  the  agreement  is  looked  at  with 

the  other  terms  introduced  into  it,  they  give  it  a  new  char- 
*  623    acter.    *  I  do  not  go  upon  all  the  other  points  as  to  the 

parol  evidence,  and  other  matters.  It  is  quite  unnecessary 
to  discuss  them ;  it  may  be  that  they  add  to  the  case  and  it  may 
be  that  they  do  liot.  The  short  ground  upon  which  I  go  is,  that 
there  is  no  such  contract  as  that  which  the  parties  are  seeking  to 
enforce ;  that  is  to  say,  that  which  they  are  seeking  to  enforce  as 
a  contract  is  only  one  term  of  a  complex  contract,  which  single 
term,  taken  with  the  others,  has  a  totally  different  meaning  from 
that  which,  taken  alone,  it  purports  to  possess. 

Lord  Brougham.  —  My  Lords,  I  take  exactly  the  same  view  of 
this  case,  in  all  its  branches,  as  that  which  my  noble  and  learned 
friend  has  taken.  With  respect  to  what  has  been  said  of  the  doc- 
trine held  or  supposed  to  have  been  held  by  Lord  Cottenham  in 
more  cases  than  one,  I  am  exceedingly  glad  that  we  can  dispose  of 
this  case  without  entering  into  that  argument  and  without  giving 
our  opinion  as  to  that  doctrine  generally.  I  have  more  than  doubts 
of  the  soundness  of  those  dicta,  I  may  say  of  those  judgments  of 
my  noble  and  learned  friend,  now  no  more ;  I  have  more  than 
doubts.  I  think  they  were  carrying  very  far,  indeed  a  great  deal 
too  far,  certain  doctrines  which  had  themselves  been  the  subject 
of  dispute.  But  I  am  very  glad  indeed  that  we  can  dispose  of 
the  present  case  without  finally,  by  the  authority  of  this  House, 
giving  our  judgment  upon  the  validity  of  the  principles  so  laid 
down. 

But  with  respect  to  this  case  I  really  entertain  if&  manner  of 
doubt  whatever.    I  mean  with  respect  to  the  construction  of  this 
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agreement,  for  I  throw  altogether  out  of  view  the  parol  evidence, 
and  go  entirely  upon  the  contract  itself. 

Tlie  contention  for  the  appellant  is,  that  the  contract  must 
be  taken  to  be  an  undertaking  by  the  company  when  *  called  *  624 
into  existence  by  the  Act  of  incorporation,  a  mere  necessary 
consequence  of  that  Act  passing  to  incorporate  the  shareholders  in 
consideration  of  Mr.  Cooper  Preston  withdrawing  his  opposition  to 
the  passing  of  the  bill  into  an  Act.  For  that  simple  act  they  are 
to  pay  him  lOOOZ.  for  the  land  required.  But  if  there  was  no  land 
required  at  all,  it  seems  a  strong  thing  to  say  that  they  undertook 
to  pay  him  lOOOZ.  on  the  ground  of  the  value  of  the  land,  whether 
the  land  was  required  or  not ;  and  4000Z.  for  the  damage  done  to 
his  residence,  whether  any  damage  should  be  done  to  it  or  not. 
Now  I  can  well  understand  that  they  might  undertake  to  pay,  and 
that  he  might  stipulate  to  receive,  4000/.  for  damage  to  his  resi- 
dence, without  considering  whether  damage  actually  was  done  to 
it  or  not,  because  it  might  be  a  guarantie  against  the  possibility  of 
damage.  He  might  stipulate  to  have  a  certain  sum,  and  they 
might  agree  to  assure  him  a  certain  sum,  without  consideration  of 
whether  the  damage  would  be  greater  or  less,  or  whether  the  dam- 
age was  done  or  not,  just  as  they  assured  him  10002.  for  the  land 
they  might  take,  whether  the  land  was  more  or  less  worth  that  sum. 
But  it  seems  a  very  strong  supposition  to  make  that  the  one  party 
stipulated  to  receive,  and  the  other  party  undertook  to  pay,  lOOOZ. 
for  the  land  required  for  the  railway,  whether  anj  railway  was 
made  or  not,  whether  kny  land  was  taken  or  not,  as  well  as  4000Z. 
for  the  damage  to  his  residence,  whether  any  damage  was  done  or 
not,  consequent  upon  the  land  being  taken,  and  the  railway  being 
driven  through  that  land. 

Observe  the  words  of  the  agreement.  It  does  not  say  4000Z. 
for  the  residential  injury  done  to  the  estate.  If  it  did,  though  an 
argument  might  not  be  unfairly  maintained,  that  the  4000Z.  were 
to  be  paid  in  the  event  of  any  injury  being  actually  done  ; 
yet  I  go  so  far  with  the  *  appellant's  construction,  and  ^625 
against  the  respondents,  as  to  agree  that  the  4000Z.  might 
be  payable  for  residential  damage,  whether  any  damage  was  done 
or  not,  provided  the  railway  had  been  actually  made.  On  the 
other  hand,  if  the  words  had  been  the  same  as  to  the  residential 
damage  as  with  respect  to  taking  the  lands,  namely,  and  a  further 
sum  of  40002.  for  residential  injury  done  to  the  estate,  or  which 
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may  be  done  to  the  estate,  I  should  have  then  said  the  company 
can  only  mean  to  pay  in  the  event  of  any  residential  injury  being 
actually  done. 

As  to  the  lands,  the  appellant  contends  in  the  same  way  that  he 
has  a  right  to  1000/.,  not  only  whether  more  or  less  land  was 
taken,  but  whether  any  land  was  required  or  not.  I  hold  that  to 
be  a  most  extravagant  construction.  The  words  ^^  the  sum  of 
lOOOZ.  for  all  lands  required  by  the  company ,'*  do  not  ex  vi  termini 
mean,  nor  can  they  mean,  any  thing  else  than  land  which  may  be 
required  by  the  company,  provided  the  company  should  require 
any  land.  The  reading  of  the  appellant  is,  as  if  the  first  of  the 
four  conditions  of  the  contract  had  contained  these  words,  ^'  lOOOZ. 
for  all  lands  which  may  be  required  by  the  company  for  the  due 
making  of  the  railway,  whether  the  company  shall  ever  make  the 
railway  or  not,  or  require  any  lands  or  not,  and  40002.  for  the 
residential  damage."  Such  a  reading  of  the  contract  cannot  be 
supported. 

The  rest  of  this  contract  throws  great  light,  I  think,  upon  the 
construction  of  the  first  clause.  The  first  clause  relates  to  the 
purchase  of  the  lands  and  the  injury  to  the  residence.  The  second 
clause  relates  to  the  driving  of  the  railway  near  the  Low  Wood, 
and  imposes  certain  restrictions,  in  order  not  to  injure  that  part  of 
the  property  of  Mr.  Cooper  Preston.  Then  the  third  clause 
relates  to  the  tunnel ;  and  the  fourth  to  the  passenger  station  at 
Flashy.    Does  not  the  whole  stand  upon  the  like,  nay  upon  the 

same  footing  ?  If  the  railway  is  made,  certain  conditions 
*  626    *  are  imposed  upon  the  company,  and  certain  terms  are 

stipulated  for  by  Mr.  Cooper  Preston  as  to  the  woods.  In 
like  manner  if  the  work  takes  place,  there  is  a  certain  condition 
as  to  the  tunnel ;  and  in  like  manner  there  is  a  certain  condition 
as  to  the  station.  In  the  second,  third,  and  fourth  terms  of  the 
contract  there  are  these  conditions.  As  in  the  first  there  is  a  cer- 
tain condition  as  to  the  purchase  of  the  lands  required  and  the 
residential  damage.  I  think  it  would  not  be  going  too  far  to  say 
that  you  might  just  as  well  argue  that  the  company  was  bound  to 
make  the  tunnel,  or  to  make  the  station  under  the  third  and 
fourth  of  these  conditions,  as  to  say  whether  the  railway  is  made 
or  not,  and  whether  any  land  is  required  or  not,  the  company  is 
bound  to  pay  the  10002.  and  the  4000Z.  I  take  it  that  is  a  most 
extravagant  construction,  and  contrary  to  the  reading  of  it  as  a 
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sensible  instrument.  I  agree  with  my  noble  and  learned  friend 
that  that  puts  an  end  to  all  the  other  objections  that  have  been 
raised.  It  is  unnecessary  to  go  further  than  to  say  that  this  con- 
tract, giving  no  opinion,  as  we  are  not  bound  to  do,  upon  what 
might  be  the  effect  of  the  first  clause  without  the  other  three  (for 
I  go  even  so  far  as  that),  and  giving  no  opinion  upon  what  might 
be  the  effect  of  the  construction  to  be  put  upon  the  first  clause  if 
the  words  were  materially  different  from  the  words  which  were 
relied  upon  in  argument,  it  is  unnecessary  to  go  further  than  to 
say,  that  taking  the  words  as  they  are,  and  the  contract  as  it 
stands,  I  really  can  have  no  doubt  that  this  contract  ^oes  not 
support  the  contention  of  the  appellant,  and  that  his  Honour  the 
Master  of  the  Rolls  in  the  Court  below  has  come  to  a  right  con- 
clusion upon  it. 

Decree  affirmed^  with  costs. 

Lords'  Journals,  4th  March,  1856. 
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1856.    Febnxarj  14,  15, 18,  19,  21,  22 ;  May  9. 

Servington  Savery,  Appellant. 

Richard  King  and  John  King,  Respondents.^ 

Solicitor  and  Client.     Purchase  hy  Solicitor  of  Reversion,     Costs  of 

Appeal.     Practice.     Delay. 

Where  A.  &  B.  join  in  a  transaction  effected  with  them  by  C,  which  is  invalid 
as  to  B.,  he  is  not  precluded  from  afterwards  objecting  to  it  merely  because  it 
is  binding  on  A. 

When  a  son,  recently  after  attaining  his  majority,  makes  over  property  to  his 
fiither  without  consideration,  or  for  an  inadequate  consideration,  equity  will 
require  the  father  to  be  able  to  show  that  the  son  was  really  a  free  agent, 
and  had  adequate  and  independent  advice. 

When  a  solicitor  purchases  or  obtains  a  benefit  from  a  client,  he  must  show  that 
he  has  taken  no  advantage  of  his  professional  position,  but  has  done  as  much  to 
protect  the  client's  interest  as  he  would  have  done  in  the  case  of  the  client 
dealing  with  a  stranger. 

*  Smith  V.  Kay,  7  H.  L.  Cas.  756 ;  Downes  v.  Ship,  Law  Rep.  8  H.  L.  Cas. 
S5d. 
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There  can  be  no  ratification  of  an  invalid  transaction  where  the  person  perform- 
ing the  supposed  act  of  ratification  has  been  kept  by  the  conduct  of  the  partj 
in  whose  favour  it  is  made  unaware  of  the  invalidity  of  the  first  transaction, 
and  has  not,  at  the  time  of  the  supposed  ratification,  the  means  of  forming  an 
independent  judgment. 

J.  had  a  life  estate  in  certain  land  in  Devonshire,  with  remainder  to  his  sons  in 
tail  male ;  R.  was  his  eldest  son,  S.  was  J.*s  solicitor,  to  whom  J.  was  indebted 
in  a  sum  of  above  9000/.  On  this  sum,  J.  was  paying  five  per  cent,  interest,  and 
the  debt  was  (within  950/.),  secured  by  eleven  polices  of  assurance  on  J.'s  life, 
the  premiums  of  which,  as  well  as  the  principal  money,  were  charged  on  his  life 
estate.  In  March,  1835,  it  was  arranged  between  J.  and  S.,  an  arrangement 
to  which  R.  (who  had  then  only  just  come  of  age,  and  who  was  living  in  his 

*  father^s  house),  assented,  that  a  disentailing  deed  should  be  executed,  and  that 
J.  and  R.  should  then  execute  a  mortgage  to  S.  for  10,000/.,  with  a  power  of 
sale,  the  diflference  in  the  amounts  being  made  up  by  a  further  advance,  the 
interest  being  reduced  to  four  per  cent,  and  the  polices  of  assurance  assigned 
to  R.  for  his  use ;  all  this  was  done.  In  this  transaction,  R.  had  no  other  pro- 
fessional advice  than  that  of  S.,  who  was  his  father's  solicitor,  and  was  also 
the  mortgagee. 

Held^  that  as  to  R.,  this  mortgage  was  invalid. 

J.  afterwards  borrowed  more  money  from  S.,  repayment  of  which  was  secured  by 

chaiges  on  the  Devonshire  estate,  executed  by  both  J.  and  R,  and  with  some 

-    of  this  money  property  was  bought  in  Hampshire,  which  was  conveyed 

*  628  to  R.  The  encumbrances  *  on  the  Devonshire  estate  being  thus  largely 
increased,  it  was  afterwards  put  up  to  sale  (in  order  to  discharge  all 
encumbrances),  but  was  bought  in,  and  was  ultimately  purchased  by  S.  for  a 
sum  of  23,800/.  of  which  3000/.  were  paid  to  R.  for  his  use,  and  a  small  balance 
paid  to  J.  In  these  various  transactions,  R.  had  no  professional  advice  but 
that  of  S. : 

Heldf  that  this  sale  was  invalid  so  far  as  R.  was  concerned,  and  accounts  were 
directed. 

The  bill  to  set  aside  these  transactions  was  not  filed  till  1847  : 

Heldj  that  under  the  circumstances  of  this  case,  the  delay  was  no  answer  to  R-'s 
title  to  relief. 

The  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small  extent,  not  the 
material  subject  of  the  appeal : 

Held,  therefore,  that  the  appellant  must  pay  the  costs  of  the  appeal. 

The  appellant  was,  up  to  1858,  an  attorney  and  solicitor,  carry- 
ing on  business  at  Modbury,  in  Devonshire,  and  was  for  many 
years  tliQ  attorney  and  solicitor  of  the  respondent,  John  King. 
That  respondent  was,  under  a  will  made  in  1809,  the  tenant  for 
life  of  an  estate  called  Fowelscombe,  in  the  parish  of  Modbury,  and 
having  entered  into  possession  in  1811,  he  resided  there  till  1835, 
when  he  removed  to  Gorhampton,  in  Hampshire,  where  he  kept  a 
subscription  pack  of  hounds,  from  which  he  derived  an  income  of 
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about  lOOOZ.  a  year.  The  estate  of  Fowelscombe  was  devised  to 
trustees  for  the  use  of  John  King  for  life,  with  remainder  to  the 
first  and  every  other  son  of  the  said  John  King  successively  in  tail 
male.  The  respondent,  Richard  King,  was  the  eldest  son  of  John 
King,  and  attained  twenty-one  on  the  7th  May,  1835,  and  was  then 
unmarried.  There  were,  besides,  a  son  and  daughter.  Richard 
lived  entirely  with  his  father. 

Previously  to  March,  1835,  John  King  had  become  indebted  to 
the  appellant  in  various  sums,  amounting  together  to  about  9667/. 
16s.  8(2.,  secured  by  mortgage  of  his  life  estate  in  Fowels- 
combe, and  also  by  policies  of  assurance  *  on  his  life,  *  629 
amounting  in  the  whole  to  8700!.,  the  premiums  on  which, 
amounting  to  309Z.  ISd.  7«.  per  annum  were  payable  by  John 
King.  The  rents  of  these  estates  amounted  to  about  900Z.,  and 
were  more  than  sufficient  to  satisfy  the  interest  on  such  mortgages 
and  premiums  of  insurance,  which  in  the  whole  amounted  to  about 
7902.  On  the  21st  February,  1835,  the  appellant  went  on  a  visit 
to  John  King,  at  Gorhampton,  where  he  remained  until  the  9th 
March. 

The  interests  of  the  respondents  in  the  devised  estates  and  the 
appellant's  mortgage  thereon  were  often  tlie  subjects  of  after- 
dinner  conversation  between  the  appellant  and  one  or  both  of  the 
respondents.  It  was  arranged  that  the  entail  should  be  barred, 
and  that  the  appellant  (whose  securities  bore  interest  at  five  per 
cent.)  should  procure  10,0002.  at  four  per  cent.,  to  enable  John 
King  to  pay  him  off.  This  sum  was  to  be  advanced  upon  a  mort- 
gage of  the  fee  of  the  devised  estates. 

On  the  14th  March,  1835,  the  appellant  sent  the  following  letter 
to  John  King :  — 

"  I  have  this  day  looked  into  your  late  uncle's  will,  and  I  find 
the  Fowelscombe  property  is  settled  to  you  for  life,  and  to  your 
sons  in  tail  male  ;  and  in  case  of  your  having  no  male  heir,  or  such 
dying  under  age  or  in  your  lifetime,  without  a  recovery  being  suf- 
fered, the  property  goes  off  to  another  family.  I  should,  therefore, 
advise  that  you  and  Richard  should,  without  any  loss  of  time  (if 
he  be  of  age),  join  in  suffering  a  recovery,  which  would  enable  him 
at  once  (subject  to  your  life  interest)  to  give  the  property  by  will 
to  his  brother  or  sister,  or  to  do,  in  fact,  what  he  pleased  with  it. 
This  you  understand  will  effectually  prevent  the  property  going 
away  from  his  sister,  in  case  his  brother  John  and  himself  should 
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die  unmarried  and  without  issue.     In  case  of  Richard's 

*  630    death  in  your  lifetime,  without  a  recovery,  *  and  John's  dying 

under  age,  the  sister  could  not  possess  the  property  ;  and  I 
think  it,  therefore,  most  desirable  the  recovery  should  be  suffered 
immediately.  The  uses  of  this  recovery  may  be  as  you  and  Richard 
think  proper  (that  is  to  say),  either  settled  to  you  for  your  life  (as 
is  now  the  cas^),  with  remainder  in  fee  simple  to  Richard  after 
your  death,  thereby  barring  all  risk  of  the  property  going  away 
from  the  family  ;  and  in  this  case  the  insurance  on  your  life  must 
be  kept  up  by  you,  as  now  done,  to  secure  the  sum  due  from  you 
at  your  death,  or  the  uses  may  be  declared  to  secure  the  same  on 
the  property,  and  subject  thereto  in  fee  to  Richard  ;  and  in  this 
way  you  may  keep  up  the  insurance,  so  as  to  secure  the  whole  sum 
again  at  your  death  to  Richard,  and  thereby  save  in  interest  about 
lOOL  per  annum.  This  will  be  the  least  expensive  mode  of  pro- 
ceeding, and  be  more  desirable  to  all  parties.  As  to  the  sale  of 
the  estate,  you  are  quite  aware  that  it  is  a  most  desirable  property ; 
and  although  the  money  would  give  a  larger  income,  I  confess 
were  I  you  and  Richard,  I  should  be  more  inclined  to  keep  it ;  and 
if  you  come  to  the  above  arrangement,  I  see  no  reason  why  you 
should  not  do  so.  However,  the  recovery  being  suffered,  you  and 
Richard  can  then  do  as  you  may  both  think  best ;  but  as  this  is  of 
consequence  to  your  family,  I  do  advise  most  strenuously  that  no 
time  be  lost  to  secure  the  property.  Life  is  very  uncertain ;  and 
the  death  of  the  two  boys  in  your  lifetime,  without  a  recovery, 
would  leave  Mrs.  and  Miss  King  deprived  of  that  estate  which  is 
now  in  your  and  his  power  to  avert.  I  write  this  with  a  view  only 
to  the  benefit  of  your  family,  and  I  hope  you  will  both  give  it  your 
best  consideration."  On  the  same  day  the  appellant  informed  Mr. 
Shortland,  his  conveyancer,  of  his  intention  to  send  instructions 

for  the  disentailing  deeds  on  an  early  day  in  the  next  week. 

♦  631    On  *  the  18th  March,  1835,  the  appellant  sent  to  Mr.  Short- 

land  a  letter,  from  which  the  following  is  an  extract:  — 
"  I  also  send  you  the  last  deed  of  further  charge  to  me,  which 
fully  recites  the  original  mortgage  and  subsequent  further  charges 
to  me,  and  as  you  will  perceive  there  is  some  interest,  about  SOOi.,  I 
think,  due,  and  I  am  to  pay  or  advance  somewhat  more  very  soon, 
I  will  thank  you  to  draw  the  necessary  deed  of  uses  ;  and  as  it  is 
intended  that  the  property  should  be  made  in  the  first  place  sub- 
ject to  the  90002.,  and  perhaps  any  further  sum  not  exceeding 
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10,000/.  to  me,  and  then  to  King  for  life  and  his  son  in  fee,  I  have 
thought  it  might  save  you  some  trouble  to  send  you  Higham's 
draft  which  you  drew  some  years  since,  and  which  seems  to  me 
somewhat  similar  to  the  present  case.  By  doing  it  as  above.  King 
and  his  son  may  keep  up  the  whole  or  such  part  of  the  insurances 
as  they  may  choose,  so  as  to  repay  young  King  either  the  whole  or 
a  part  of  the  insurance,  as  they  please  on  the  father's  death.  If  my 
money  remain,  I  shall  take  no  more  than  4Z.  per  cent.  Young 
King  was,  I  think,  of  age  (by  birth)  about  ten  days  since,  and  the 
fact  of  his  birth  can  be  sworn  to  by  many  persons  who  were  present. 
And  I  believe  he  was  privately  baptized  at  Holme,  and  a  registry  of 
it  entered.  He  was  not  admitted  into  church  until  some  months 
after  his  birth,  and  this  was  done  at  Ugborough.  I  conclude  proof 
by  affidavit  will  be  quite  sufficient  by  the  mother  and  others.  I  ex- 
pect King  and  his  son  will  be  here  in  about  ten  days ;  I  shall  there- 
fore feel  obliged  by  your  attention  to  this  matter  as  quickly  as  you 
can." 

Drafts  of  indentures  of  lease  and  release  (afterwards  dated  6th 
and  7th  April,  1835)  were  prepared  by  Mr.  Shortland  ;  and  by 
them,  Richard  King,  with  the  consent  of  John  King,  and  of  the 
appellant,  and  for  the  purpose  of  barring  all  estates  tail 
and  remainders  therein  in  the  said  *  devised  estates,  con-  *  632 
veyed  the  same  unto  J.  S.  Brooking,  his  heirs  and  assigns, 
to  hold  the  same  (subject  to  the  estates  and  interests  of  John  King 
and  the  appellant  therein),  unto  J.  S.  Brooking,  his  heirs,  &c.,  to 
the  use  of  Richard  King,  his  heirs  and  assigns  for  ever. 

Drafts  of  other  indentures  of  lease  and  release,  afterwards  dated 
the  7th  and  8th  days  of  April,  1835,  were  also  prepared  by  Mr. 
Shortland,  and  by  these  indentures,  when  executed,  in  considera- 
tion of  9667Z.  16«.  8d,  due  on  the  mortgages,  and  of  332Z.  3«.  id. 
expressed  to  be  advanced  by  the  appellant  to  the  respondents, 
Richard  King  and  John  King,  the  respondents  conveyed  the 
devised  estates  to  the  use  of  the  appellant,  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  on  payment  by  the  said  re- 
spondents, or  either  of  them,  to  the  appellant  of  10,000Z.,  with 
interest  at  4Z.  per  cent,  if  punctually  paid  (with  a  power  of  sale 
on  nonpayment  of  the  debt  due) ;  and  it  was  declared  that  as 
between  Richard  King,  and  his  heirs,  executors,  Ac,  and  John 
King,  his  heirs,  executors,  &c.,  but  without  prejudice  to  the  ap- 
pellant's rights  and  interest,  the  10,000Z,  and  interest  should  be 
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deemed  the  debt  of  John  King,  and  his  real  and  personal  estate 
should  be  liable  to  exonerate  Riohard  King,  his  heirs,  executors, 
administrators,  and  assigns  therefrom. 

It  was  part  of  the  arrangement  come  to  between  the  respon- 
dents and  the  appellant  that,  on  the  execution  of  the  mortgage 
for  the  10,0002.,  the  policies  of  assurance  on  the  life  of  John  King 
should  be  assigned  to  Richard  King,  and  a  draft  of  such  an  as- 
signment was  accordingly  prepared  by  Mr.  Shortland,  and  was 
afterwards  executed.    It  bore  date  8th  April,  1835. 

The  drafts  were  sent  by  Mr.  Shortland  to  the  appellant  on 
the  28th  March,  1835,  and  Mr.  Shortland  wrote  therewith 
*  633  *  to  the  appellant  a  letter,  in  which  he  said  :  ^'  I  have  sent 
the  draft  of  King's  deed  for  destroying  the  estate  tail,  and 
mortgaging  to  you.  As  the  son  gives  up  so  much  without  any 
apparent  consideration,  it  will  be  necessary  for  you  to  have  evi- 
dence within  your  power  to  show  that  no  undue  influence  was 
exercised  by  his  father,  but  that  he  (the  son)  fully  understands 
what  he  is  about,  the  more  particularly  as  the  money  is  due  to 
you,  and  you  are,  I  presume,  the  family  solicitor ;  because,  were 
the  son  at  any  future  period  to  try  and  impeach  the  present  trans- 
action, the  circumstance  of  the  money  not  being  now  advanced, 
but  being  due  from  the  father  to  you,  might  weigh.  For  your 
own  security,  I  think  that,  if  the  money  had  now  been  obtained 
from  a  third  party,  it  would  have  been  better ;  at  any  rate,  I 
would  suggest  that  by  way  of  caution  you  should,  quoad  this 
transaction,  have  some  person  concerned  for  the  son;  you  of 
course  know  how  far  you  can  trust  the  parties  with  whom  you  are 
dealing,  and  I  dare  say  have  already  turned  over  these  matters. 
Nevertheless,  I  thought  it  would  be  as  well  just  to  point  them  out 
to  you,  as  it  would  be  rather  an  awkward  thing,  after  you  had 
given  up  the  insurance,  for  the  son  to  turn  round  on  you  and  say 
that  his  father  exercised  an  undue  control,  and  that  as  you  were  his 
father's  solicitor,  as  well  as  his,  you  must  be  deemed  privy  to  if 

The  appellant  did  not  in  any  way  communicate  to  Richard  King 
such  advice  of  Mr.  Shortland,  but  sent  the  drafts  to  Mr.  Kelly,  a 
solicitor,  of  Modbury,  to  peruse  on  behalf  of  Richard  King. 

Mr.  Kelly  had  never  been  employed  by  Richard  King,  and  was 
not  personally  known  to  him. 

The  appellant  gave  Mr.  Kelly  no  information  or  explanation 
as  to  the   transaction,  which    it  was  intended    to    carry  into 
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effect  by  the  deeds,  except  such  as  was  conveyed  *  by  the    *.  634 
drafts  themselves.     Mr.  Kelly  merely  perused  the  deeds 
for  the  purpose  of  seeing  that  the  same  were  in  proper  form,  and 
returned  them  to  the  appellant  approved. 

At  the  commencement  of  the  month  of  April,  1835,  Richard 
King  accompanied  John  King  to  Devonshire,  and  whilst  there 
they  stayed  for  a  few  days  with  Savery,  ainl  for  a  short  time  with 
Thomas  King,  the  uncle  of  Richard  King,  at  North  Huish,  about 
four  miles  from  Modbury. 

Previously  to  their  leaving  Hampshire,  John  King  stated  to 
Richard  King  that  the  object  of  their  visit  to  Devonshire  was,  that 
tliey  might  execute  some  deeds  for  the  purpose  of  cutting  off  the 
entail  in  the  devised  estates,  and  preventing  the  same  going  away 
from  the  respondent  Richard  King's  sister,  in  the  event  of  the 
death  of  Richard  and  his  brother  without  male  issue,  but  Richard 
King  alleged  that  John  King  did  not,  previously  to  their  arrival 
in  Devonshire,  communicate  to  him  any  thing  respecting  the 
intended  mortgage,  the  subject  of  which  was  first  mentioned  to 
him  at  the  house  of  the  appellant  a  day  or  two  before  the  7th 
April,  1835 ;  but  Richard  King,  from  his  ignorance  of  and  inex- 
perience in  business,  did  not  comprehend  the  purport  of  what  was 
said  to  him,  nor  the  extent  to  which  his  interests  would  be  affected 
thereby. 

The  appellant  and  respondents,  and  Mr.  Kelly,  met  at  the  office 
of  the  appellant,  when  the  deeds  were  produced  for  execution. 

The  following  is  Mr.  Kelly's  account  of  his  share  in  the  trans- 
action :  — 

^^  What  took  place,  as  near  as  I  can  recollect,  in  March,  1835, 
or  April,  1835,  is  as  follows  :  The  draft  of  the  mortgage  deed  had 
been  previously  submitted  to  me  for  approval  on  behalf  of  Mr. 
Richard  King,  and  as  far  as  the  contents  of  the  deed  went,  I  saw 
nothing  objectionable,  and  I  had  returned  the  same  to  Mr. 
Savery  approved ;  but  *  at  my  introduction  to  the  plaintiff  *  635 
at  Mr.  Savery's  office  (never  having  seen  him  before),  I 
thought  it  but  fair,  as  he  was  a  very  young  man  (only  having 
attained  his  majority  a  few  weeks  previously),  to  inquire  of  him, 
if  he  was  aware  that  the  effect  of  the  business  then  in  progress 
would  deprive  himself  of  his  reversionary  estate  in  the  Fowels- 
combe  property,  which,  but  for  this,  he  would  become  entitled  to 
at  the  decease  of  his  father.     To  this  he  replied,  that  he  was  not 
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aware  that  such  would  be  the  effect.  I  then  told  him,  as  I  was  a 
total  stranger  to  him,  I  declined  to  take  upon  myself  the  respon- 
sibility of  advising  him  to  execute  the  deeds,  and  advised  him  to 
consult  his  uncle,  Mr.  Tliomas  King,  of  North  Huish,  or  Mr.  Bar- 
ron, a  solicitor  at  Plymouth,  who,  I  knew,  had  been  solicitor  for 
some  years  to  parts  of  his  family.  That  previously  to  the  above 
conversation  I  and  the  plaintiff  (meaning  Richard  King)  had 
retired  into  another  room  alone.  None  of  the  deeds  were  ex- 
ecuted on  that  day.  I  considered  my  office,  as  solicitor  to  Mr. 
Richard  King,  ceased  from  that  time,  and  with  it  my  responsibility 
as  to  the  whole  of  the  transaction,  both  as  to  the  mortgage  and 
disentailing  deeds,  and  if  they  were  afterwards  attested  by  me, 
they  were  so  merely  as  a  witness,  and  not  as  a  responsible  adviser 
of  any  of  the  parties.  I  have  kept  no  copy  of  the  drafts,  and  I 
hd.ve  no  charges  in  my  books  for  attendances  in  the  matter  or 
otherwise,  except  a  charge  for  21.  2s,  for  perusing  the  draft,  mort- 
gage, and  disentailing  deed,  which  was  paid  to  me  by  the  defend- 
ant, Servington  Savery,  on  the  12th  day  of  April,  1836.  I  under- 
stood the  reason  for  calling  on  the  plaintiff  to  execute  the 
disentailing  deed  was,  for  the  purpose  of  giving  the  defendant, 
Servington  Savery,  a  mortgage  in  fee. of  the  Powelscombe  estate, 
instead  of  the  subsisting  mortgage  of  the  defendant,  John  King's 
life  interest,  I  believe  10,000/.,  in  order  to  save  the  expenses 
*  636  *  of  keeping  up  life  insurance  for  the  security  of  the  mort- 
gage. Some  allusion  was  made  to  policies  of  assurance 
effected  on  the  life  of  John  King,  but  I  never  saw  any  deed  iu 
relation  thereto,  nor  had  I  any  draft  of  assignment  sent  to  me  to 
peruse  on  behalf  of  Richard  King.  This  is  all  I  can  recollect  of 
the  transaction." 

The  disentailing  deed  was  accordingly  given  to  Richard  King 
to  show  to  his  uncle,  Thomas  King,  who  read  it,  and  advised  Rich- 
ard King  to  consult  Mr.  Andrews,  a  solicitor,  on  the  subject,  and 
Richard  King  expressed  to  the  appellant  his  desire  that  Mr.  An- 
drews might  be  consulted.  Tiie  disentailing  deed  (but  not  the 
mortgage  deed)  was  sent  to  Mr.  Andrews,  who,  through  the  appel- 
lant, addressed  a  letter  to  Richard  King,  in  which  he  said :  *'  I  have 
perused  the  deeds  of  lease  and  release  left  with  me,  bearing  date 
the  6th  and  7th  of  April  instant,  and  executed  for  the  purpose  of 
barring  your  estate  tail  in  Fowelscombe,  and  other  lands,  under 
the  will  of  your  late  grandfather,  and  I  find  the  effect  of  them  to 
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be  merely  this :  That  (subject  to  the  life  estate  of  your  father 
under  that  will)  the  property,  after  enrolment  of  the  deeds  within 
six  months,  becomes  vested  in  you  in  absolute  fee  simple,  so  that 
you  may  dispose  thereof  by  deed  or  will  in  any  manner  you  may 
think  proper,  in  reversion  of  your  father's  life  estate,  which  you 
could  not  otherwise  have  done  until  after  his  death,  his  consent 
being  necessary  to  enable  you  to  bar  the  entail ;  and  further,  if 
you  should  die  without  making  any  disposition  by  will  or  other- 
wise, the  estates  would  descend  to  your  own  right  heirs,  instead 
of  passing  to  the  persons  in  remainder  under  your  grandfather's 
will,  so  that  to  yourself  this  proceeding  gives  a  power  you  did  not 
before  possess,  and  without  depriving  you  of  any  thing." 

The  appellant  sent  this  letter  to  Richard  King  at  the 
•house  of  Thomas  King,  and  wrote  therewith,  saying:  *637 
'*  Mr.  Andrews  returned  liome  last  evening,  and  I  imme- 
diately sent  him  the  deeds  for  his  perusal.  For  your  satisfaction, 
and  that  of  your  friends,  I  enclose  his  opinion  of  them,  which 
I  think  you  will  find  precisely  similar  to  that  given  by  me  and  Mr. 
Kelly." 

Richard  King  did  not  make  any  further  inquiries  to  satisfy  him- 
self as  to  the  real  nature  of  the  transaction,  but  executed  the  in- 
dentures of  the  6th,  7th,  and  8th  April,  1835.  He  now  alleged 
that  the  deeds  of  mortgage  and  of  assignment  of  the  policies  were 
never  explained  to  him,  nor  shown  to  any  solicitor  on  his  behalf. 

The  draft  assignment  of  the  policies  of  assurance  on  John  King's 
life,  as  originally  prepared  by  Mr.  Shortland,  by  the  directions  of 
the  appellant,  contained  a  charge  on  the  life  interest  of  John  King, 
with  a  marginal  note  of  counsel  to  the  following  effect :  ''  I  have 
charged  the  sum  which  R;  King  may  pay  as  his  father's  interest 
in  the  property  mortgaged  to  Mr.  Savery.  If,  however,  this 
further  charge  is  inserted,  it  will  be  necessary  that,  in  addition 
to  the  common  deed  stamp,  the  mortgage  stamp,  for  the  sum 
within  the  amount  by  which  the  security  is  limited,  should  be 
affixed." 

The  charge  of  the  premiums  of  the  policies  on  the  life  estate  of 
J.  King  was  afterwards,  as  the  appellant  alleged,  by  direction  of 
J.  King  and  R.  King,  omitted  from  the  assignment  for  the  purpose 
of  saving  such  stamp  duties,  but,  by  inadvertence,  the  recital  in 
the  deed  with  reference  thereto  was  not  altered.  R.  King  now  al- 
leged that  he  was  no  party  to  the  omission,  and  knew  nothing  of 
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it.    The  disentailing  deed  was  duly  enrolled.    The  assignoGient  of 
the  policies  was  executed  bj  the  appellant  1st  May,  1835. 

John  King  being  considerably  indebted  to  his  bankers,  on  the 
25th  June,  1835,  by  letter,  applied  to  the  appellant  for  the 

*  638    loan  of  lOOOZ.  on  his  bond,  to  pay  this  debt,  and,  *  in  an- 

swer, the  appellant  wrote,  Ist  July,  1835,  a  letter,  in  which 
he  said  :  ''  There  is  but  one  way  in  which  it  can  be  managed,  and 
that  is,  by  transferring  the  present  security,  and  taking  a  further 
sum  to  meet  your  present  wants.  Whether  Richard  will  consent 
to  do  this,  I  do  not  know,  but  perhaps  by  your  representing  your 
present  dilemma  he  may  consent,  and  in  this  case  you  should  give 
him  your  bond  for  the  amount  above  what  is  secured  to  him  by 
insurance.  I  would  recommend  your  stating  the  case  to  Richard 
at  once,  as  something  must  be  done ;  but  as  I  never  did  on  the 
late  occasion,  so  do  I  now  decline  advising  him  in  the  matter,  as  he 
is  capable  of  judging  for  himself,  and  of  acting  as  he  pleases." 
On  the  receipt  of  this  letter,  John  King  applied  to  Richard  King, 
who  consented  to  a  further  mortgage  of  the  estates  for  10002.,  for 
which  he  was  to  receive  his  father's  bond.  John  King  at  once 
wrote  to  the  appellant  to  prepare  the  mortgage.  This  was  done, 
and  the  mortgage  being  executed,  John  King  received  the  10002., 
but  no  bond  for  that  amount  was  executed  to  Richard  King. 

In  the  latter  part  of  1836,  John  King  wrote  to  the  appellant  the 
following  letter :  ^'  I  must  explain  to  you  that  my  term  in  this 
place  expires  at  Michaelmas  next ;  we  have,  therefore,  another 
residence  to  look  out  for  at  that  time.  As  you  are  aware  the  sub- 
scription I  get  here  for  the  hounds  is  a  great  part  of  my  existence,  I 
must  not  give  it  up,  if  we  remain  in  the  country.  I  have  been 
consulting  with  Richard,  and  he  is  for  selling  our  property  in 
Devonshire,  and  getting  a  permanent  residence  here.  There  is  a 
place  to  be  sold  very  near  here,  and  I  think  most  desirable  for  us. 
I  am  now  in  treaty  for  it.  There  is  a  very  good  house,  &c.  Richard 
and  myself  both  wish  you  much  to  come  up  as  soon  as  you  possibly 

can,  as  there  is  no  time-  to  be  lost  about  this  place,  or  it 

*  639    may  slip  through  our  *  fingers.    Therefore,  fix  any  time  in 

the  next  month  ;  the  earlier  the  better.     Let  me  hear  from 
you  soon,  and  do  not  be  in  a  hurry  to  return,  as  there  will  be  a 
good  deal  for  you  to  do  here,  as  all  our  plans  must  be  finally  ar- 
ranged before  you  return." 
In  answer  the  appellant  wrote  to  John  King :  '^  You  will  re- 

[  490  ] 


< 


SAVEBY  V.  KING.  *639 

member  I  have  always  dissuaded  you  from  selling  Fowelscombe, 
on  the  ground  that  lands  have,  for  some  time  past,  sold  at  a  very 
low  rate,  and  that  I  find  Richard  and  yourself  would  sacrifice 
much  by  such  a  step.  Every  one  knows  it  is  one  of  the  finest 
and  most  desirable  properties  in  the  county,  and  that  it  ought 
to  sell  at  thirty  years'  value  on  that  account.  By  the  papers 
of  the  day,  it  does  appear  lands  have  risen  in  value,  many  sales 
have  been  effected  at  remunerating  prices.  If  you  and  Richard 
approve  of  trying  a  sale  of  the  property,  it  may  be  done ;  and  if 
you  cannot  make  a  fair  price,  you  may  still  retain  it ;  for  it  does 
not  appear  to  me  that  your  purchasing  2000Z.  worth  of  property 
in  Hants  need  occasion  your  selling  the  lands  here,  except  at  a 
good  price,  as  you  may  join  as  you  have  done  before,  and  raise  the 
2000Z.  on  the  property  here ;  or  you  may  raise  lOOOZ.  here,  and 
the  other  lOOOZ.  on  the  estate  in  Hants,  at  42.  per  cent.  The  pur- 
chased estate  in  Hants,  in  case  Richard  joins  you  in  raising  20002. 
here,  should  be  conveyed  to  a  trustee,  in  trust  for  you  for  life,  and 
then  to  Richard,  for  his  own  use,  as  the  Fowelscombe  property 
now  stands  ;  so  that  Richard  would  be  in  the  same  situation  with 
the  one  as  the  other.  In  case  of  a  sale  of  the  property  here,  and 
a  purchase  in  Hants,  the  purchased  estate  must  be  conveyed  in 
trust  for  Richard,  after  your  death  ;  and  the  surplus  money,  after 
payment  of  the  mortgaged  monies,  must  be  settled  on  Richard, 
after  your  death,  and  remain  in  a  trustee  during  your  life.  I 
have  explained  this  matter  very  fully  and  explicitly,  so 
*  that  both  you  and  Richard  may  understand  it ;  although,  *  640 
perhaps,  I  could  do  so  better  by  a  personal  interview.  To 
sum  up  the  whole,  I  put  it  to  this,  that,  in  any  case,  Richard  muBt 
stand  possessed  of  whatever  the  property  may  be  converted  into, 
whether  money  or  land,  after  your  death.  I  have  confined  my- 
self in  this  letter  entirely  to  business,  but  will  write  with  the  ac- 
counts, as  soon  as  I  can." 

The  estate  thus  desired  to  be  purchased  was  held  for  three  lives 
of  the  manor  of  Exton,  and  the  price  was  2550Z.  John  King 
wanted  to  raise  10002.  more.  R.  King  consented  to  join  his 
father  in  a  mortgage  to  a  Mr.  Portescue  of  the  Devonshire  estate 
for  that  sum.  Another  estate,  called  Allen's  farm,  was  purchased 
by  John  King  in  a  similar  manner,  and  a  further  charge  in  favour 
of  the  appellant  was  executed  upon  the  Fowelscombe  property  for 
the  sum  of  1900/.     John  King  afterwards  purchased  for  455L 
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another  small  property,  called  Winter  Down,  held  of  the  manor 
of  Exton,  and  that  money  was  advanced  by  the  appellant  on  the  secu- 
rity of  the  joint  and  several  promissory  note  of  John  and  Richard 
King.  B.  King  received  no  part  of  the  money  in  either  case,  and 
had  no  professional  assistance  in  the  business.  The  copyhold 
properties  were  surrendered  to  Richard  King ;  but  (as  he  now 
alleged)  he  did  not  understand  what  was  done,  and  immediately 
on  admittance  he  surrendered  Allen's  farm  to  one  Wilson,  to 
secure  600/.,  which  had  been  borrowed  from  Wilson  by  John  King, 
and  John  King  received  the  rents  of  the  purchased  estates,  and 
Richard  King  had  no  means  of  living  except  what  he  received 
from  his  father. 

In  1838  Richard  King  was  desirous  of  marrying,  and  the 
arrangements  necessary  to  enable  him  to  do  so  became  the  subject 
of  discussion.  A  sale  of  the  Fowelscombe  estate  was  suggested, 
a  part  of  the  purchase  money  of  which  would  produce  him  a 

present  income. 
*  641        *  Richard  King,  who  was  earnestly  desirous  of  marrying, 

consented  to  the  suggestion,  and  on  the  4th  of  August, 
1838,  the  appellant  gave  him  a  memorandum  to  the  following 
effect :  "  Mr.  King,  on  sale  of  Fowelscombe,  will  allow  his  son  to 
take  3000Z.  in  money  as  his  own  property  and  for  his  own  use. 
The  son  may  then,  if  he  can  get  sufficient  income  from  Miss  C.'s 
relatives,  place  same  at  interest  at  4/.  10«.  per  cent,  per  annum,  or 
invest  it  in  the  purchase  of  any  property  in  Hants ;  or,  on  the 
other  hand,  he  may  yearly  draw  a  little  upon  the  principal  hi  case 
his  income  be  otherwise  insufficient.  This  course  will  enable  the 
son  to  be  independent  for,  say  at  least  fifteen  years,  even  if  he 
draws  on  principal,  and  by  that  time,  in  all  probability,  events  may 
happen  to  place  him  in  a  better  situation.  The  son  may  settle 
Miss  C.'s  own  3000Z.  on  herself.  He  may  also  settle  any  of  his 
property  here,  subject  to  his  father's  life,  on  her.  This  mode,  or 
an  allowance  of  income  by  the  father,  is  the  only  thing  which 
occurs  to  me.  I  do  not  advise  this  course,  but  under  circum- 
stances I  see  no  other.  —  S.  S."  Richard  King  made  no  objection. 
The  estate  was  put  up  for  sale  in  September,  1838.  It  was  divided 
into  four  lots,  of  which  the  first  two  were  valued  at  23,600/.,  and 
the  other  two  at  4500/.  No  sale  was  effected,  and  the  lots  were 
bought  in,  the  first  two  at  the  nominal  value  thus  put  on  them. 
In  October,  1838,  the  appellant  offered  to  purchase  the  first  two 
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lots  for  22,300/.  Some  correspondence  ensued,  and  in  November, 
1838,  Richard  King  wrote  thus  to  the  appellant :  "  I  write  you  these 
few  lines  by  my  father,  who,  I  hope,  will  be  able  to  bring  matters 
to  a  close  with  you  concerning  Fowelscombe  ;  as  regards  myself, 
there  is  no  one  I  should  wish  more  to  become  the  future  possessor 
of  the  old  place  than  yourself,  but  I  had  heard  from  my  uncle 
there  is  another  person  who  wishes  to  become  a  purchaser ; 
who  it  is  I  do  not  *  know  ;  but  I  trust  when  you  again  con-  *  642 
sider  it  over,  you  will  not  let  the  few  100?.  upon  which  my 
father  now  stands  be  the  means  of  preventing  your  becoming  the 
purchaser.  Nothing  would  give  me  greater  pleasure  than  the 
immediate  sale,  but,  of  course,  every  100?.,  or  the  smallest  sum 
(situated  as  I  am)  would  be  of  great  consequence ;  yet,  as  you 
know,  my  most  earnest  wish  is  that  it  should  be  most  speedily 
settled,  that  we  may  be  made  completely  happy ;  for  our  affair  has 
not  progressed  in  the  least  since  you  left ;  nor  has  my  father  men- 
tioned the  subject  to  me  syice'  I  saw  you,  though  nothing  can  be 
kinder  than  he  is  to  me.  I  wish  you,  therefore,  as  the  only  sin- 
cere friend  I  have,  to  whom  I  can  apply,  to  try  and  bring  matters 
to  a  more  decided  point,  as  I  do  not  see  what  we  are  to  wait  for, 
particularly  if  you  would  be  kind  enough  to  buy  the  place.  I  have 
not  seen  Hetley  yet,  but  can  do  so  as  soon  as  I  know  any  thing 
can  be  arranged,  so  pray  do  your  utmost  for  us,  and  let  me  have  a 
line  from  you  to  tell  what  success  you  have  had." 

On  the  20th  of  November,  1838,  John  King  came  to  the  house 
of  the  appellant,  who  agreed  to  purchase  lots  one,  two,  and  four 
(which  last,  in  the  appellant's  valuation,  had  been  put  down  at 
lOOOZ.),  at  the  price  of  23,800?.,  and  it  was  arranged  that  the 
purchase  should  be  completed  before  Lady  day,  1839. 

On  the  2l8t  November,  1838,  the  appellant  wrote  the  following 
letter  to  the  respondent,  Richard  King  :  "  Your  father  and  I  have 
been  on  the  subject  of  the  Fowelscombe  purchase  the  greater  part 
of  the  morning.  His  price,  23,800?.,  including  the  timber.  Far 
be  it  from  me  to  depreciate  the  property;  and,  although  I  do 
really  consider  it  500?.  or  600?.  too  much,  as  I  have  to  pay  be- 
tween 300?.  and  400?.  barely  for  stamps,  I  have  at  last  agreed  with 
him  for  23,700?.,  the  100?.  being  deducted  for  the  annuity 
•  of  50».  per  annum,  and  for  the  chief  rent,  at  1?.  13«.  5d,  *  643 
per  annum,  which  have  never  formed  items  of  deduction 
in  any  of  the  estimates.     I  shall  prepare  the  agi*eement  which 
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your  father  will  take  with  him  for  your  signature,  and  on  my  get- 
ting it  back,  I  will  begin  to  make  arangements  for  settling  the 
purchase,  if  practicable,  at  Christmas,  or  certainly  by  Lady  day 
next ;  and  be  assured  of  one  thing,  that  both  Mrs.  S.  and  myself 
are  as  anxious  for  your  happiness  as  any  of  your  friends  can  be  ; 
and  in  this  purchase,  I  give  you  my  word,  I  have  overstepped  the 
advice  of  all  mine  in  order  to  meet  yours  and  your  father's  terms. 
I  hope  and  trust  it  will  prove  a  happiness  to  you ;  and  in  case  the 
insurances  are  kept  up,  I  see  no  possible  loss  can  accrue  to  you  by 
the  sale,  but,  on  the  contrary,  your  income  will  be  much  increased ; 
but  I  much  doubt  if  mine  will  not  be  considerably  diminished  by 
it.  This,  however,  is  a  lottery,  and  we  must  trust  to  a  superior 
head  to  solve  the  mystery.  Let  me  hear  when  you  wish  the  mat- 
ter to  be  settled,  and  I  will  strive  to  accomplish  it." 

On  the  26th  November,  1838,  Richard  King  wrote  the  following 
answer  :  "  Your  welcome  letter  of  yesterday  was  most  satis- 
factory to  me  ;  and  I  cannot  allow'  another  day  to  pass  without 
sincerely  thanking  you  for  all  you  have  done  in  my  behalf,  and 
can  only  repeat  how  obliged  I  am  that  you  are  actually  become 
the  possessor  of  Powelscombe,  though  I  hope  (contrary  to  your 
present  opinions)  to  make  both  derive  equal  benefit  from  the  sale, 
and  that  dame  fortune  will  not  frown  upon  you,  but  that  you  may 
long  have  health  and  happiness  to  enjoy.  Of  course,  I  should 
like  to  have  all  settled  by  Christmas,  if  possible ;  but,  after  your 
great  kindness  to  me,  should  not  wish  to  put  you  to  the  least  in- 
convenience on  my  account,  though  you  must  naturally  believe 

that  I  am  anxious  to  have  the  purchase  money  paid,  at 
*  644    which  time  I  suppose  my  father  will  allow  *  me  the  sum  he 

promised  [referring  to  the  sum  of  8000/.  before  mentioned] 
when  you  were  at  Exton ;  but  I  cannot  help  thinking  that  he 
might  now  dive  a  little  deeper  into  his  pocket  without  feeling  it. 
Please  answer  this  soon,  and  tell  me  what  was  said  on  the  subject 
when  he  was  with  you ;  or,  if  it  was  not  mentioned.  Can  you 
say  something  in  my  letter  that  I  can  show  to  him,  as  any  thing 
you  propose  will  have  much  more  weight  with  him  than  any  thing 
from  me.  My  father  has  just  received  the  following  note  from 
Abbott :  ^  Dear  Sir,  I  am  going  to  Southampton ;  if  at  home, 
you  will  perhaps  give  the  bearer  a  check.'  You  see  by  this  he 
wishes  to  be  paid  immediately,  as  it  was  due  the  24th  of  this 
month  ;  please,  therefore,  send  up  a  draft  for  450/.,  which  can  be 
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deducted  out  of  the  purchase  money,  as  there  are  other  things  to 
pay  for ;  and  immediately  it  is  received,  we  will  sen'd  you  our  ac- 
knowledgments for  it.  Do  not  let  it  be  longer  than  a  post  or  two, 
as  be  must  be  paid." 

The  money  so  required  was  forwarded  by  a  banker's  bill,  specially 
indorsed  to  John  and  Richard  King. 

Differences  arose  between  the  appellant  and  John  King  respect- 
ing a  clock  and  other  fixtures,  and  in  the  letters  which  passed  on 
the  occasion  Richard  King  appeared  to  take  part  with  the  appel- 
lant. These  differences  were  finally  adjusted,  and  the  contract  of 
sale  was  executed. 

On  the  13th  January,  1839,  the  appellant  wrote  to  Richard 
King :  '^  On  making  the  purchase  of  Fowelscombe,  I  sent  all  the 
papers  before  counsel,  and  desired  him  to  prepare  the  draft  of  con- 
veyauce,  as  being  more  satisfactory  to  myself  than  preparing  it  at 
home.  He  tells  me  that,  I  being  the  solicitor  to  the  parties,  he 
thinks  the  deed  of  conveyance  should  be  perused  and  approved  of 
by  some  other  solicitor  on  your  behalf.  If  you  remember,  in  the 
case  of  the  mortgage  I  was  advised  the  same  course,  and 
Mr.  Kelly  *  perused  the  deeds  on  your  account :  it  is  *  645 
merely  as  a  matter  of  form,  but  as  it  is  advised  by  counsel, 
under  the  circumstances  of  my  being  a  solicitor,  and  a  purchaser, 
I  should  of  course  wish  it,  and  although  I  am  putting  you  to  a 
few  pounds'  expense  by  it,  yet  being  a  matter  advised  you  will 
not  object  to  it.  I  would  therefore  suggest  your  writing  a  line  to 
Mr.  Kelly,  or  any  other  solicitor  you  please,  on  the  subject,  and 
when  I  can  get  the  draft  from  counsel,  I  will  get  it  perused  and 
settled  by  Mr.  Fortescue  on  behalf  of  his  brotlier,  and  by  Mr. 
Andrews  on  behalf  of  the  other  mortgagee,  and  lay  it  before  any 
solicitor  you  please  for  approval  on  your  behalf  before  Lady  day. 
I  will  send  up  my  accounts  of  receipts  and  payments  for  your  and 
your  father's  perusal,  and  the  business  can  be  then  settled  without 
any  further  trouble  or  delay." 

Richard  King  answered  on  19th  January,  1839 :  "  I  have  con- 
sulted with  my  father  on  the  purport  of  your  letter.  He  says  he 
does  not  see  the  necessity  of  having  the  deeds  of  the  conveyance 
perused  by  any  other  solicitor,  particularly  as  it  would  be  attended 
with  an  expense  which  he  cannot  well  afford,  unless  it  was  positively 
necessary,  but  is  perfectly  satisfied  to  let  it  remain  in  your  own 
hands.    I  know  very  little  of  these  matters,  therefore  can  say  uoth- 
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ing,  but  am  convinced  you  will  do  what  is  right.  I  am  very  glad 
you  are  getting  on  with  your  mortgages  better  than  you  expected, 
but  instead  of  the  ^  purchase '  breaking  your  back,  I  think,  and 
sincerely  hope  it  will  be  the  means  of  adding  to  it.  I  am  now 
going  to  ask  your  advice  privately  about  the  purchase  money, 
which,  I  suppose,  when  paid,  will  be  placed  in  the  funds,  and 
secured  to  me ;  but  what  I  principally  wish  to  ask  is,  whether  it  is 
not  usual  and  requisite  in  such  cases  to  have  trustees." 

On  the  22d  January,  1839,  the  appellant  wrote  to  Richard 
*  646  King :  "  I  have  received  your  letter,  and  although  •  you  and 
your  father  are  quite  satisfied  (and  I  was  sure  you  would 
be)  with  the  conveyance  prepared  and  settled  by  me,  I,  having 
laid  all  the  circumstances  with  the  abstract  of  title  before  counsel, 
am  bound  to  act  as  he  directs ;  he  advises  that  as  I  am  the  solicitor 
to  the  parties,  and  the  purchaser,  that  some  other  solicitor  on  your 
behalf  should  peruse  and  approve  of  the  deeds  of  conveyance,  so 
that  hereafter  there  might  be  no  difficulty  on  this  account,  as  the 
Court  of  Equity,  as  it  is  right  it  should  do,  looks  at  transactions  of 
purchases  between  solicitor  and  client  with  a  jealous  and  suspicions 
eye.  I  am  quite  satisfied  so  far  as  I  am  concerned  individually, 
but  having  acted  under  the  direction  of  counsel  hitherto,  I  am 
desirous  of  continuing  in  the  same  course.  The  deeds  too  being 
(and  having  been)  prepared  by  counsel,  must  be  also  satisfactory 
to  your  fatlier  and  yourself  on  this  account.  I  shall  be  glad  if  you 
will  enclose  in  your  next  letter,  and  as  soon  as  you  can,  as  I  ex- 
pect the  draft  of  conveyance  from  town  almost  every  day,  a  note  to 
Mr.  Kelly,  or  Mr.  Baron,  or  any  other  solicitor  you  please,  re- 
questing him  to  peruse  and  settle  the  draft  of  conveyance  on  your 
behalf.  I  am  sure  Kelly  will  not  charge  more  than  two  guineas 
for  doing  this ;  and  there  is  a  ladder  or  ladders  at  Fowelscombe, 
a  grinding  stone,  and  I  believe  a  walk  roller,  which  I  will-  take  of 
your  father  at  a  valuation  to  pay  this  expense.  I  hope  to  get  all 
ready  within  a  few  days  of  Lady  day,  when  we  will  arrange  as  to 
the  settlement  of  the  business,  which  T  think,  however,  will  be 
requisite  to  be  done  here,  as  I  should  not  be  able  to  get  into  Hants 
at  that  time." 

Richard  King  enclosed  in  a  letter  to  the  appellant  a  note  to 
Mr.  Kelly,  requesting  him  to  '^  peruse  and  settle  the  deeds  of 
conveyance  of  the  Fowelscombe  estate  to  Mr.  Savery  on  my  be- 
half."   Mr.  Kelly  did  so,  and  returned  them  to  the  appellant^  ap- 
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proved,  in  writing.  The  *  appellant  wrote  an  account  of  *  647 
the  monies  which  made  up  the  purchase  money ;  spoke  of 
the  3000!.  to  be  paid  to  Richard  King,  as  if  capable  of  producing 
him  135/.  a  year,  and  added :  ''  The  only  deficiency  arising  is  the 
payment  of  the  yearly  insurances ;  but  your  father  promises  to  do 
this :  and  if  he  should  not,  I  should  recommend  your  doing  so, 
and,  if  necessary,  to  sell  any  portion  of  the  policies  to  meet  the 
demand,  rather  than  to  lose  the  whole."  Richard  King  wrote  on 
3d  March  to  the  appellant :  ^^  As  you  consider  the  best  plan  will 
be  for  me  to  have  a  banker's  bill  in  London  at  seven  days'  sight 
for  3000Z.,  will  you  be  kind  enough  to  let  it  bo  paid  in  that  way. 
What  would  you  advise  me  to  do  with  so  large  a  sum,  and  where 
can  I  get  4^  per  cent,  for  it  ?  which  must  be  the  case,  to  make 
1&5L  a  year ;  the  funds,  I  believe,  will  only  give  3Z.  per  cent.,  and 
of  course  I  should  not  like  to  place  it  where  the  security  is  not 
good  ;  I  shall  try  if  my  father  cannot  make  it  200/.  a  year,  which 
was  the  sum  he  named  in  the  first  instance,  though  from  your 
letter  it  appears  he  will  actually  receive  a  very  trifling  sum,  and 
how  he  can  have  the  very  large  income  you  speak  of  I  know  not. 
He  is  so  very  close  that  I  have  not  the  least  idea'  what  he  has  a 
year.  Nor  has  he  told  me  exactly  what  property  there  i&  unsold, 
or  whether  any  of  it  is  entailed  on  me ;  but  from  what  I  remember, 
some  fields  were  taken  from  one  lot  to  put  to  another  to  make 
them  more  compact.  I  hope  you  will  not  think  me  very  trouble- 
some for  asking  many  questions,  but  things  are  done  in  such  a 
hurry  sometimes,  and  knowing  so  very  little  about  the  estate,  that 
I  confuse  one  with  the  other,  so  you  must  please  excuse  my 
stupidity." 

On  the  27th  of  March,  1839,  the  appellant  went  to  Dorchester, 
and  met  John  King  and  Richard  King,  who  executed  the  convey- 
ance, and  the  appellant  thereupon  paid  into  the  hands  of  Richard 
King  a  banker's  bill  for  3000Z.,  which  the  appellant  had 
specially  indorsed,  payable  to  the  *  order  of  Richard  King,  *  648 
and  at  the  same  time  he  paid  to  John  King  the  sum  of  727/. 
5«.  6(2.,  the  balance  of  the  purchase  money,  and  delivered  up  the 
policies  of  assurance.  One  of  these  had  since  been  sold  by  Richard 
Eling,  in  order  to  pay  the  expense  of  keeping  up  the  others. 

On  1st  March,  1847,  Richard  King  filed  his  bill  (which  was  after- 
wards amended)  in  Chancery,  against  both  his  father  and  the 
appellant,  setting  forth  the  above  facts,  charging  undue  influence, 
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and  praying  that  it  might  be  declared  that  tlie  mortgage  of  8th 
April,  1836,  and  the  conveyance  of  March,  1839,  were  void  as 
against  himself,  and  that  the  appellant  might  be  decreed  to  recon- 
vey  and  procure  all  necessary  parties  to  reconvey  to  him,  Richard 
King,  the  reversion  of  the  said  estates,  subject  to  the  life  interest  of 
John  King ;  Richard  King  being  willing  and  ofifering  to  pay  to  the 
appellant  the  said  sum  of  30002.,  with  interest  thereon,  and  to  deal 
with  the  several  remaining  policies  of  assurance,  assigned  by  the 
said  indenture  of  the  8th  day  of  April,  1835,  in  such  manner  as  the 
Court  should  direct,  or  in  case  the  Court  should  be  of  opinion  that 
the  said  mortgage  transaction  ought  not  to  be  set  aside,  then  that 
the  appellant  might  be  decreed  to  reconvey  and  procure  all  persons 
claiming  under  him  to  reconvey  to  Richard  King  the  reversion  in 
the  said  estates  and  hereditaments,  subject  to  the  said  mortgage, 
the  said  respondent  being  willing,  and  ofifering  in  such  case  to  re- 
pay to  the  appellant  the  said  sum  of  3000Z.,  with  interest  thereon. 

John  King  likewise  filed  a  bill  against  the  appellant,  which  in 
substance  prayed  for  an  account.  The  appellant  appeared,  and 
put  in  his  answers  to  both  the  bills. 

The  suit  of  Richard  King  was  heard  before  Sir  James  Parker  in 
December,  1851,  and  January,  1852,  but  no  judgment  was  delivered 
by  that  learned  Judge,  who  died  in  the  month  of  August,  1852. 

Tlie  cause  was  reheard  before  Vice-Chancellor  Sir  John 
*  649  *  Stuart  in  January,  1853,  who,  by  his  decree,  dated  25th 
February,  1853,  declared  that  the  indentures  of  mortgage  of 
April,  1835,  were  invalid  so  far  as  they  purported  to  create  a  charge 
upon  Richard  King's  interest  in  the  estates  purchased  by  the  ap- 
pellant ;  that  the  sale  of  Richard  King's  interest  in  the  said  estates 
to  the  appellant,  and  the  indentures  of  March,  1839,  so  far  as  they 
purported  to  convey  Richard  King's  interest  therein  to  the  appel- 
lant, were  invalid,  and  ought  to  stand  as  a  security  onl/for  the 
sum  of  3000/.  paid  by  the  appellant  to  Richard  King,  and  interest 
thereon  ;  and  that  Richard  King  was  entitled  to  have  the  said  in- 
dentures of  April,  1835,  and  March,  1839,  so  far  as  they  affected  his 
interest  in  the  said  estate,  set  aside,  upon  his  paying  such  monies 
and  executing  such  assignment  as  thereinafter  mentioned.  And 
the  Court  did  declare  that  the  sums  of  1000/.  and  8500Z.  paid  by 
the  appellant  in  discharge  of  the  mortgages  of  the  24th  day  of 
October,  1835,  and  the  14th  day  of  February,  1837,  and  also  the 
sum  of  1900/.  secured  by  the  mortgage  of  the  29th  day  of  Septem- 
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ber,  1837,  and  the  sum  of  455/.,  the  amount  of  the  joint  promissory 
note  of  Richard  King  and  John  King,  with  interest  thereon  from 
the  death  of  John  King,  ought  to  be  charged  for  the  benefit  of  the 
appellant,  upon  the  reversion  in  fee  simple  of  Richard  King ;  and 
accounts  were  ordered  on  the  footing  of  this  decree.^ 

The  Solicitor' General  (&>  B.  Bethelt)  and  Mr.  WUlcock  (^Mr. 
F.  T.  White  was  with  them)  for  the  appellant.  —  The  decree 
here  is  erroneous  in  form,  as  it  sets  aside  only  part  of  a  contract, 
that  which  relates  to  the  sale  by  the  son,  while  it  confirms  the  con- 
tract with  the  father.  This  in  fact  amounts  to  making  a 
contract  of  a  different  *  sort,  a  thing  which  equity  cannot  *  650 
do.  Besides  which,  in  neither  mode  of  treating  the  case, 
can  the  appellant  be  replaced,  as  equity  requires  that  he  should  be 
in  the  same  situation  as  before,  for  one  of  the  policies  effected  to 
secure  payment  of  his  debt  has  been  sold  ;  and,  in  addition  to  all 
this,  the  decree  is  defective  in  not  directing  that  allowance  shall 
be  made  to  the  appellant  for  the  money  he  has  expended  on  im- 
provements in  the  estate.  The  transaction  itself  was  perfectly 
proper,  and  the  conduct  of  Richard  King  since  executing  the 
mortgage  has  been  in  many  respects  a  ratification  of  what  he  then 
did.  The  tenant  for  life  and  the  remainder-man  were  entitled  to 
make  an  arrangement  of  this  kind,  and  equity  will  not  interfere 
with  the  terms  of  it  where  fraud  cannot  be  alleged.  It  cannot  be 
alleged  here.  The  Court  will  not  view  a  transaction  of  this  kind 
in  the  light  of  an  ordinary  sale  of  a  reversion  by  a  remainder- 
man, but  as  a  family  arrangement,  as  to  which  there  might  be 
motives  which  a  Court  of  equity  could  not  reach :  Tweddell  v. 
Tweddell^  King  v.  Harnlet.^  Here  the  remainder-man  received  a 
direct  benefit ;  he  was  residing  with  his  father,  was  supported  by 
his  father,  and  was  enjoying  through  his  father's  means  all  the 
pleasures  and  comforts  of  life.  One  direct  effect  of  the  mortgage 
was  to  reduce  the  interest  payable  by  the  father  to  the  extent  of 
1002.  a  year,  and  the  son  must  have  received  some  benefit  from 
that  reduction.  The  effect  of  the  mortgage  has  been  misstated  by 
Mr.  Kelly;  it  did  not  deprive  Richard  King  of  the  estate,  it  only 
made  it  chargeable  with  a  debt  of  10,0002. ;  and  it  has  already 
been  shown  that  he  must  have  received  a  benefit  from  the  trans- 

>  1  Smale  &  6.  271.  *  2  Mylne  &  E.  456,  3  Clark  &  F.  218. 

•  Turn.  &  R.  1. 
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action.     The  intentions  of  the  parties  may  be  gathered 

*  651    from  the  correspondence,  and  that  entirely  *  relieyes  the 

appellant  from  any  imputation  of  having  taken  an  unfair 
advantage  of  his  situation  to  obtain  a  benefit  for  himself.  Ad- 
mitting therefore  the  full  force  of  the  rule  which  requires  a  solici- 
tor when'  purchasing  from  a  client,  or  a  trustee  when  dealing  with 
a  cestui  que  truBt^  to  act  with  the  greatest  degree  of  fairness,  the 
appellant  here  has  observed  that  rule.  Hunter  v.  Atkins^  and 
Holman  v.  Loynes^  show  that  under  circumstances  such  as  exist 
here  there  is  no  ground  for  imputing  what  has  been  done. 

In  Sugden  on  Vendors  and  Purchasers,^  it  is  said  :  ^^  The  rule 
does  not  apply  to  a  sale  by  a  father,  tenant  for  life,  and  his  son, 
tenant  in  tail  in  remainder,  for  they  form  a  vendor  with  a  present 
interest,  and  meet  a  purchaser  with  the  same  advantage  as  if  a 
single  person  had  the  whole  power  over  the  estate " ;  Wood  ▼• 
Abrey,^  Such  a  sale  was  there  treated  as  invalid,  but  it  was  on  the 
grounds  that  the  vendors  were  under  the  pressure  of  distress,  that 
advantage  was  taken  of  it,  that  they  had  no  advice,  and  that  the 
price  given  was  plainly  inadequate,  which  cannot  be  alleged  here. 
In  Cooke  v.  Burtchaell^  the  doctrine  of  undue  influence  was  declared 
to  be  one  on  which  the  Court  could  not  satisfactorily  act  without 
clear  evidence  of  facts,  because  it  was  impossible  to  measure  the 
influence  of  a  father  over  a  son,  and  in  that  case  the  matter  was 
ti'eated  as  a  family  arrangement,  and  not  as  a  case  of  the  sale  of  a 
reversionary  interest.  That  case  and  the  present  very  strongly  re- 
semble each  other  in  circumstances.  On  the  other  hand,  this  case 
does  not  in  the  least  degree  resemble  that  of  Archer  v.  Hudson^ 

which  will  be  relied  on  by  the  other  side,  for  there  a  young 

*  652    lady,  *  two  months  after  she  came  of  age,  entered  into  a 

bond  to  the  bankers  of  her  uncle,  who  had  brought  her  up, 
to  secure  to  them  the  payment  of  the  floating  balance  he  owed  them. 
She  was  under  no  obligation  to  do  this ;  it  was  not  a  matter  of 
family  arrangement,  and  she  did  not  receive  any  benefit  whatever 
from  the  transaction.  These  difierences  render  that  case  entirely 
.inapplicable  to  the  present. 

[The  Lord  Chancellor. — The  father  seems  to  have  had  the 
whole  benefit  of  the  transaction.    Neither  all  nor  the  larger  part 

^  3  Mylne  &  K.  113.  «  3  Madd.  417. 

*  4  De  6.,  M.  &  G.  270.  •  2  Drury  &  War.  166. 

*  Page  824.  *  7  Beav.  551. 
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of  the  purchase  money  went  to  the  son,  but  it  was  all  absorbed  by 
the  debt  of  the  father.  Is  such  a  transaction  warranted  by  the 
authorities  ?] 

That  fact  did  not  affect  the  appellant,  who  has  throughoirt  acted 
openly,  and  has  paid  a  fair  value  for  the  property.  The  delay  here 
and  the  subsequent  conduct  of  Richard  King  constitute  an  answer 
to  the  claim. 

*  Mr,  Bacon  and  Mr,  Follett  appeared  for  the  respondent,  Richard 
King,  and  Mr.  Malins  and  Mr.  Nichols  for  John  King. 

The  Lord  Chancellob  observing  that  the  interest  of  these  two 
respondents  was  the  same  with  regard  to  this  appeal,  said  that  the 
House  would  only  hear  two  counsel,  and  the  respondents  must 
settle  between  themselves  which  should  be  heard. 

Mir,  Bctcon  and  Mr,  Follett  addressed  the  House.  —  It  is  no  valid 
ground  for  impeaching  the  judgment  in  this  case  that  the  appellant 
cannot  be  put  into  precisely  the  same  situation  as  before.  The 
Court  may  give  special  directions,  such  as  will  carry  into  effect 
what  it  shall  deem  to  be  the  justice  of  the  case.  King  v. 
Hamlet  ^  shows  *  that  the  Court  will  not  refuse  relief  unless  *  658 
the  special  circumstances  of  the  case  are  such  as  to  disen- 
title the  party  to  ask  for  it. 

It  may  be  admitted  that  equity  will  not  look  too  narrowly  into 
fiEunily  arrangements,  but  it  will  not  permit  a  tenant  for  life  wrong- 
fully to  charge  the  inheritance,  even  under  pretence  of  benefiting 
it ;  Caldecott  v.  Brown  ;  ^  but  will  at  least  see  that  the  transaction 
is  one  of  family  arrangement,  and  that  the  interests  of  a  young 
and  inexperienced  man  are  not  wholly  sacrificed.  This  was  not  a 
family  arrangement;  the  interests  of  the  son  were  sacrificed. 
Without  proper  advice,  Richard  King  was  induced,  for  the  sole 
benefit  of  his  father,  to  burden  an  estate  with  debts  not  his  own 
to  three  fourths  of  its  value.  The  appellant,  as  an  attorney,  so 
far  from  assisting  in  producing  such  a  result  (especially  for  his 
own  benefit),  was  bound  to  do  his  utmost  to  prevent  it :  Gibson  v. 
Jeyes,^  Instead  of  that  the  appellant  consulted  only  the  father's 
interest  and  his  own.     Without  the  sacrifice  of  the  son's  interest 

>  4  Sim.  223,  2  Mylne  &  E.  456,  8  Clark  &  F,  218. 

*  2  Hare,  144.  '  6  Yes.  266. 
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this  security  was  not  marketable,  for  the  encumbrances  more  than 
covered  the  life  interest  of  John  King,  and  the  son  was  therefore 
induced  to  become  a  party  to  an  act  which  made  the  security  mar- 
ketable, but  entirely  at  his  own  cost. 

[Lord  Brougham.  —  There  has  been  a  delay  of  twelve  years 
here  before  any  attempt  was  made  to  set  aside  the  transaction.] 

That  is  so ;  but  as  to  that.  Charter  v.  Trevelyan  ^  shows  that 
mere  lapse  of  time  is  no  answer  in  a  case  of  this  kind.  Circum- 
stances which,  in  King  v.  Hamlet^  operated  strongly  on  tho  minds 
of  all  the  equity  Judges,  have  no  application  here  against  Richard 

King,  for  he  has  not  exercised  any  rights  in  virtue  of  the 
*  654    transaction  which  he  *  now  seeks  to  impeach,  except  that 

of  selling  one  policy  of  assurance,  which  he  sold  on  the 
advice  of  the  appellant,  and  the  value  of  which  can  easily  be 
made  good.  The  conduct  of  the  appellant  does  not  entitle  him  to 
the  favour  of  the  Court.  He  did  not  properly  explain  to  Richard 
King  the  real  nature  of  the  transaction  ;  and  that  omission,  even 
according  to  Hunter  v.  Atkins,^  and  Holman  v.  Loyne^f  the  cases 
the  most  favourable  to  his  argument,  is  sufficient  to  show  that  the 
transaction  cannot  be  sustained.  The  property  here  was  not  re- 
settled in  a  reasonable  and  proper  mode,  if  the  interests  of  tlie 
family  were  to  be  regarded ;  and  therefore,  even  under  the  pre- 
tence of  being  a  family  arrangement,  the  settlement  cannot  stand : 
Hoghton  v.  HoghUm ;  ^  nor  can  any  argument  be  raised  as  to  acts 
of  ratification,  where  all  that  the  son  did  or  omitted  to  do  was 
done  or  omitted  in  ignorance,  and  without  proper  information : 
Ghwland  v.  De  Faria^  Orowe  v.  Ballard.^ 

The  Solicitor'  General,  in  reply. — The  combination  of  father  and 
son  in  this  appeal,  as  complainants  against  the  transactions  of 
1835,  is  a  mere  mockery  of  the  process  of  the  Courts.  The  prin- 
ciple that  a  family  arrangement  is  not  to  be  looked  into  too  nar- 
rowly, especially  if  the  son  is  aware  of  the  facts  (of  which  there 
is  no  doubt  here),  was  affirmed  and  acted  on  in  WaUace  v.  WaJr 
lace;'^  and  it  is  now  a  settled  rule  that  the  law  contemplates  bar- 

11  Clark  &  F.  714.  *  4  De  6.,  M.  &  6.  270. 

S  Mylne  &  E.  113.  M5  Beav.  278. 

17  Yes.  20.     See  MuUins  v,  Townsend,  2  Dow  &  C.  480. 
S  Brown,  C.  C.  117,  2  Coz,  253,  1  Yes.  Jun.  216. 
2  Drury  &  War.  452. 
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gains  between  the  tenant  for  life  and  the  remainder-man,  and  will 
not  interfere  as  to  such  bargains,  except  where  fraud  ha» 
been  practised.  No  fraud  whatever  has  *  been  practised  *  656 
here ;  and  though  the  money  advanced  went  perhaps 
directly  into  the  pocket  of  the  father,  the  son,  who  lived  with  him, 
and,  without  labour,  enjoyed  all  the  comforts  and  pleasures  of  the 
position  his  father  maintained,  really  had  the  benefit  of  the  ad- 
vances, and  cannot  now  be  heard  to  impeach  what  was  done  in 
order  to  obtain  them. 

1856.    May  9. 

The  Lord  Chancellor  moved  the  judgment  of  the  House. 
After  fully  stating  the  facts  and  the  pleadings,  his  Lordship  pro- 
ceeded thus :  — 

It  is  hardly  necessary  to  say  that  where  any  person  seeks  the 
aid  of  a  Court  of  equity  to  enable  him  to  get  rid  of  the  effects  of 
deeds  which  he  has  executed,  the  burthen  of  proof  is  on  him  to 
make  out  a  case  for  such  intervention.  The  question  here  is, 
whether  the  plaintiff  has  made  out  such  a  case,  that  is,  whether  the 
circumstances  attending  his  concurrence,  first  in  the  mortgage 
and  afterwards  in  the  sale,  were  such  as  entitle  him  to  treat  what 
was  done  as  a  fraud  or  imposition,  and  so  not  binding  on  him. 

The  doctrine  of  equity  on  this  head  is  well  established.  The 
legal  right  of  a  person  who  has  attained  his  age  of  twenty-one  to 
execute  deeds  and  deal  with  his  property  is  indisputable.  But 
where  a  son,  recently  after  attaining  his  majority,  makes  over 
property  to  his  father  without  consideration,  or  for  an  inadequate 
consideration,  a  Court  of  equity  expects  that  the  father  shall  be 
able  to  justify  what  has  been  done  ;  to  show,  at  all  events,  that 
the  son  was  really  a  free  agent,  that  he  had  adequate  indepen- 
dent advice,  that  he  was  not  taking  an  imprudent  step  under 
parental  influence,  and  that  he  perfectly  understood  the  nature 
and  extent  of  the  sacrifice  he  was  making,  and  that  he  was  desir- 
ous of  making  it. 

So,  again,  where  a  solicitor  purchases  or  obtains  a  benefit 
*  from  a  client,  a  Court  of  equity  expects  him  to  be  able  to    *  656 
show  that  he  has  taken  no  advantage  of  his  professional 
position  ;  that  the  client  was  so  dealing  with  him  as  to  be  free 
from  the  influence  which  a  solicitor  must  necessarily  possess,  and 
that  the  solicitor  has  done  as  much  to  protect  his  client's  interest 
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as  he  would  have  done  in  the  case  of  the  client  dealing  with  a 
stranger.  This  duty  exists  on  the  part  of  the  solicitor  in  all  cases 
where  he  is  dealing  with  any  client,  but  of  course,  where  the 
client  is  a  very  young  man  who  has  only  just  attained  his  ma- 
jority, and  who  is  so  far  unemancipated  as  to  be  still  living  under 
his  father's  roof,  as  part  of  his  family,  the  duty  is,  if  not  stronger, 
at  all  events  more  obvious. 

Now  what  is  here  contended  for  is  (applying  ourselves  first  to 
the  mortgage)  that  it  was  obtained  from  Richard,  the  plaintiff 
below,  by  the  two  defendants  below,  in  violation  of  both  these 
principles  ;  that  in  order  to  suit  the  purposes  of  the  father  and  of 
the  solicitor,  the  son  was  induced  by  them,  within  a  month  after 
he  came  of  age,  to  burthen  his  inheritance  with  a  mortgage  to  the 
amount  of  nearly  half  the  value  of  the  estate,  for  which  he  re- 
ceived no  consideration  whatever ;  and  that  he  did  this  without 
having  the  benefit  of  any  adequate  independent  advice  to  explain 
to  him  the  consequences  of  what  he  was  doing,  and  fairjy  to  put 
him  on  his  guard.  That  he  received  no  consideration  for  his  con- 
currence  in  the  mortgage  is  clear,  for  it  was  made  to  secure  a  debt 
contracted  by  his  father,  for  his  own  purposes,  before  the  son  at- 
tained his  majority.  It  is  true,  indeed,  that  this  debt  amounted 
to  only  9667Z.  16«.  Si.,  whereas  the  mortgage  was  for  10,000Z., 
and  the  difference,  332Z.  88.  4(2.,  is  stated  on  the  face  of  the  deed 
to  have  been  paid  to  the  father  and  the  son.  But  no  evidence 
was  given  tending  to  show  that  any  part  of  this  sum 
*  657  actually  came  to  the  hands  of  the  son.  And  the  *  reason- 
able inference  is,  that  it  did  not,  more  especially  as,  in  the 
deed  of  the  8th  of  April,  whereby  the  policies  were  assigned,  the 
whole  sum  of  10,0002.  is  stated  to  be  the  proper  debt  of  the  father. 
But  then  it  was  contended  that,  as  part  of  the  arrangement  was, 
that  the  interest  on  the  father's  debt,  which  had  theretofore  been 
paid  at  the  rate  of  five  per  cent.,  should  be  reduced  to  four  per 
cent.,  this  would  be  a  saving  of  1001.  per  annum  to  the  father ; 
and  as  the  son  made  part  of  the  father's  family,  it  was  argued  that 
this  was  a  substantial  benefit  to  him  as  well  as  to  his  father.  This, 
however,  cannot  be  treated  as  a  valuable  consideration  for  the  son  ; 
for  the  father  was  under  no  obligation  to  continue  him  as  part  of 
his  family.  And  though  where,  when  an  eldest  son  comes  of  age, 
and  an  arrangement  is  made  of  the  family  property,  for  the  gen- 
eral benefit  of  its  members,  a  Court  of  equity  does  not  nicely  scan 
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its  terms,  or  inquire  whether  each  party  has  had  a  due  share  of 
benefit,  yet  such  a  doctrine  does  not  apply  where  the  wHole  ar- 
rangement consists  in  a  transaction  by  which  the  son,  withoiit  con- 
sideration, gives  up  valuable  rights  to  his  father.  I  must  not  be 
understood  as  questioning  the  position  that  a  son  may  give  up  all 
or  any  portion  of  his  property  to  his  father  without  consideration. 
Undoubtedly  he  may  do  so  ;  but' then  it  is  incumbent  on  the  fa- 
ther, accepting  such  a  benefit,  to  satisfy  the  Court  before  which  the 
transaction  is  impeached  that  the  son  fully  understood  what  he  was 
doing ;  that  np  artifice  or  contrivance  was  made  use  of  to  induce ' 
him  to  do  the  act  complained  of,  and  that  the  son  had  competent 
means  of  forming  an  independent  judgment.  The  father  is  bound 
to  make  this  out ;  and  this  brings  us  to  the  second  point. 

Has    the    appellant    made   out    that    in    this    case    Richard 
had  the  means  of  thus  forming  an  independent  judgment  ? 
*  In  order  to  come  to  a  just  conclusion  on  this  point,  we    *  658 
must  look  to  the  facts  as  disclosed  by  the  pleadings  and  evi- 
dence in  the  cause. 

Bichard  attained  his  majority  on  Saturday  the  7th  of  March, 
1835.  At  that  time  Savery  was  on  a  visit  at  the  house  of  John 
King,  the  father,  in  Hampshire.  His  visit  commenced,  according 
to  the  statement  in  his  second  answer,  on  or  about  the  21st  of  Feb- 
ruary, and  he  returned  home  to  Modbury,  in  Devonshire,  two  days 
after  Richard  had  come  of  age,  namely,  on  Monday  the  9th  of 
March.  On  the  Saturday  following  his  return,  namely,  on  Satur- 
day the  14th  of  March,  Savery  wrote  a  letter  to  Mr.  Shortland,  a 
gentleman  at  the  bar,  in  London,  whom  it  appears  Savery  was  in 
the  habit  of  consulting,  and  employing  as  his  conveyancing  coun- 
sel ;  and  in  that  letter  these  words  occur :  ^'  I  will  send  you  in- 
structions for  King's  disentailing  deeds  early  in  next  week,  and 
must  claim  your  early  attention  to  them."  On  the  same  day  he 
irrote  to  John  King,  the  father,  the  letter  on  which  so  much  reli- 
ance has  been  placed.  [His  Lordship  read  it.]  There  is  some 
difficulty  in  reconciling  these  two  letters.  That  to  Mr.  King  would 
lead  to  the  inference  that  neither  the  recovery,  nor,  of  course, 
the  mortgage,  had  then  been  agreed  on.  ^^I  should  therefore 
advise  that  you  and  Richard  concur."  This  is  not  the  language 
of  a  man  who  has  already  received  authority  to  do  what  he  was 
thus  advising  to  be  done.  And  yet  Savery's  letter  to  Mr.  Short- 
land  refers  to  the  recovery  as  something  already  agreed  on,  and  as 
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to  which,  apparently,  there  had  been  previous  correspondence  be- 
tween them.  I  find  it  impossible  not  to  come  to  the  conclusioa 
that  the  recovery  had  been  agreed  on  between  Savery  and  John 
King,  the  father,  during  the  visit  of  the  former  in  Hampshire,  and 
that  the  letter  of  the  14th  of  March  was  written  to  the  fa- 

*  659    ther,  in  order  that  it  might  be  shown  by  him  to  *  his  son, 

with  the  view  to  obtaining  his  concurrence  to  the  course 
thus  recommended  by  Savery.  Indeed  the  transaction,  so  far  as 
relates  to  the  recovery,  was  one  so  obviously  proper,  and  for  the 
interest  of  the  whole  family,  that  no  one  can  question  the  prudence 
of  the  advice  given,  whether  it  was  first  suggested  to  the  son  by 
the  letter,  as  the  letter  would  seem  to  import,  or  whether,  as  I 
think  must  hdve  been  the  case,  it  had  been  previously  arranged 
between  the  father  and  Savery  in  Hampshire.  Savery,  in  his  first 
answer,  says,  that  during  his  Hampshire  visit,  the  extent  of  the 
son's  interest  in  the  property,  and  the  necessity  of  barring  his 
estate  tail,  had  been  spoken  of.  I  think  the  conversation  must 
have  gone  further,  and  that  the  recovery  had,  at  all  events  between 
Savery  and  the  father,  been  actually  agreed  on  ;  otherwise  I  can- 
not understand  the  language  used  in  the  letter  to  Mr.  Shortland. 

The  question,  however,  so  far  as  relates  .to  the  recovery,  is  not 
important,  except  as  it  may  throw  light  on  the  mortgage  which 
accompanied  or  followed  it.  What  we  have  to  decide  is,  whether 
in  concurring  in  the  mortgage  Richard  had  all  the  protection 
which,  as  against  his  father  and  the  father's  legal  adviser,  he  was 
entitled  to. 

Savory's  visit  in  Hampshire  lasted  about  a  fortnight,  and  he 
states  in  his  answer  that  during  that  period  he  went  through  his 
accounts  with  John  King,  and  that  various  calculations  were  made 
with  reference  to  a  proposal  of  the  father  and  son,  made  to  him 
for  paying  off  the  father's  debts,  by  raising  10,000^  on  mortgage 
of  the  inheritance,  at  four  per  cent.  This  must  in  all  probability 
have  been  done  while  the  son  was  still  a  minor,  for  he  only  at- 
tained his  age  of  twenty-one  years  on  Saturday  the  7th  of  March, 
and  on  the  following  Monday  the  visit  ended.  Then  came  the 
letter  of  the  14th,  which  I  have  already  mentioned,  and  in 

*  660    which  Mr.  Savery  refers  to  the  plan  of  charging  *  the  money 

on  the  inheritance.  This  had  obviously  either  been  ar- 
ranged during  a  visit  in  Hampshire,  or  was  at  once  and  without 
deliberation  acceded  to  by  the  son  upon  receipt  of  the  letter  of  the 
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14th  of  March.  For  on  the  18th  we  find  Savery  writing  to  Mr. 
Shortiand  on  the  subject  of  the  mortgage,  that  is  a  mortgage  of 
the  inheritance,  in  terms  which  show  that  the  whole  matter  had 
been  then  determined  on,  and  indeed  which  seem  to  import  that 
even  before  that  day  there  had  been  correspondence  on  the  subject 
between  Savery  and  Mr.  Shortiand.  I  allude  to  this  passage :  *'  I 
also  send  you  the  last  deed  of  further  charge  to  me,  which  fully 
recited  the  original  mortgage  and  subsequent  further  charges  to 
me,  and,  as  you  will  perceive,  there  is  some  interest,  about  8002.,  I 
think,  due,  and  I  am  to  pay  on  advance  somewhat  more,  very  soon. 
I  will  thank  you  to  draw  the  necessary  deed  of  uses,  and  as  it  is 
intended  that  the  property  should  be  made  in  the  first  place  sub- 
ject to  the  90002.,  and  perhaps  any  further  sum  not  exceeding 
10,0002.,  to  me,  and  then  to  King  for  life,  and  his  son  in  fee,  I 
have  thought  it  might  save  trouble  to  send  you"  —  a  precedent 
which  he  mentions. 

The  inference  is  irresistible  on  this  part  of  the  case,  that  up  to 
the  time  when  instructions  were  given  for  preparing  the  mortgage 
Kichard  had  acted  without  any  advice,  except  what  he  derived 
from  his  father  and  Mr.  Savery.  There  is  no  room  for  supposing 
that  he  had  seen  or  could  have  seen  any  one  else  to  whom  he 
could  resort  for  assistance. 

Mr.  Shortiand  prepared  drafts  of  the  necessary  deeds,  that  is, 
the  disentailing  deeds  and  the  mortgage  of  the  inheritance  for 
10,0002.,  and  these  deeds  were  executed  by  Richard  and  by  his 
father  on  the  9th  of  April. 

The  question  is,  whether  before  Richard  had  so  bound 
*  his  inheritance  he  had  been  duly  and  properly  put  on  his  *  661 
guard  as  to  the  nature  and  consequences  of  what  he  was 
doing,  so  as  to  enable  him  to  act  independently  and  free  from  the 
influence  of  his  father  and  the  family  solicitor.  That  he  had  no 
such  independent  advice  previously  to  the  preparation  of  the  deeds 
is  plain,  as  I  have  already  stated.  What  is  the  evidence  as  to  the 
intermediate  period,  that  is  the  time  which  elapsed  after  Mr. 
Savery  had  left  Hampshire  on  the  9th  of  March,  and  given  in- 
structions to  Mr.  Shortiand,  and  the  9th  of  April  when  the  deeds 
were  executed  ? 

It  appears  that  when  Mr.  Shortiand  sent  the  drafts  of  the  deeds 
to  Mr.  Savery  they  were  accompanied  by  a  letter,  dated  the  28th 
of  March,  in  which  cccurs  the  following  passage :  ^^  As  the  son 
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gives  up  SO  much  without  any  apparent  consideration,  it  will  be 
necessary  for  you  to  have  evidence  within  your  power  to  show  that 
no  undue  influence  was  exercised  by  his  father,  but  that  he  (the 
son)  fully  understands  what  he  is  about,  the  more  particularly  as 
the  money  is  due  to  you,  and  you  are,  I  presume,  the  family 
solicitor."  At  or  very  soon  after  this  time  Richard  King  and  his 
father  were  on  a  visit  in  Devonshire  to  Thomas  King,  the  uncle  of 
Richard,  who  resided  at  Huish,  which  is  four  or  five  miles  distant 
from  Modbury,  where  Savery  resided  and  carried  on  his  business. 
Savery  tells  us  in  his  answer  that  on  the  8d  of  April,  while 
Richard  and  his  father  were  thus  visiting  Thomas,  he  communi- 
cated to  Richard  the  advice  which  he  had  received  from  Mr. 
Shortland,  and  that  Richard  thereupon  desired  him  to  send  the 
drafts  of  the  proposed  deeds  to  Mr.  Kelly,  a  solicitor  then  residing 
at  Modbury,  which  direction  was  accordingly  complied  with. 
Savery  says  that  he  at  the  same  time  explained  to  Richard  the 
nature  of  the  transaction,  and  that  on  or  about  the  same 
*  662  day,  it  *  was  arranged  that  on  the  7th  of  April  the  deeds 
should  be  executed.  The  draft  of  the  mortgage  deed 
having  been,  in  conformity  with  the  direction  of  Richard,  submit- 
ted to  Mr.  Kelly,  was  returned  by  him  to  Savery  approved,  on 
behalf  of  Richard.  And  all  the  deeds  were  then  engrossed,  in 
order  that  they  might  be  executed  on  the  7th,  at  the  office  of 
Savery,  at  Modbury. 

On  that  day  John  and  Richard  King  came  to  Savery's  office, 
where  Mr.  Kelly  also  attended.  Mr.  Kelly  was  at  that  time  an 
entire  stranger  to  Richard  King,  and  this  is  the  account  which  he 
gives  of  what  then  took  place.  [His  Lordship  read  the  statement, 
see  ante,  p.  634,  to  the  words,  '^  that  he  was  not  aware  such  would 
be  the  effect."]  It  was  said  in  the  argument  that  that  was  a  mis- 
representation of  Mr.  Kelly's,  and  so,  no  doubt,  to  a  certain 
extent,  it  was.  The  deed  did  not  deprive  Richard  of  the  estate, 
but  it  would  deprive  him  of  the  estate  to  the  extent  of  10,000/. 
It  goes  on  to  say  [his  Lordship  read  on  to  the  end.] 

The  appellant  states  that,  according  to  the  suggestion  of  Mr. 
Kelly,  he  gave  the  deeds  to  Richard,  that  is,  the  mortgage  deed 
and  the  disentailing  deed,  in  order  that  he  might  show  them  to  his 
uncle,  Thomas  King.  And  two  days  later,  namely,  on  the  9th  of 
April,  John  and  Richard  came  to  stay  with  Savery,  on  a  visit, 
Richard  bringing  with  him  the  deeds,  which  were  then  executed. 
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On  these  facts,  then,  can  your  Lordships  see  that  due  protection 
was  thrown  around  Richard  King;  that  the  various  suggestions 
which  would  occur  to  the  minds  of  men  of  mature  age  and 
husiness*like  habits,  as  to  the  prudence  of  the  course  which  he 
was  about  to  take,  had  been  fairly  presented  to  his  mind,  and  that 
nevertheless  he  chose,  for  the  purpose  of  relieving  or  assisting  his 
father,  to  burthen  his  inheritance  in  favour  of  Savery,  with 
the  10,000/.  *  due  to  Savery  from  the  father  ?  It  is  impos-  *  668 
sible  to  answer  this  question  in  the  affirmative.  The  burthen 
of  proof  is  on  the  father  and  Savery.  What  passed  between 
Thomas  King,  the  uncle,  who  is  now  dead,  and  his  nephew  cannot 
be  ascertained.  Savery  says  that  Richard  told  him  his  uncle  saw  no 
objection  to  the  disentailing  deed,  or  to  the  mortgage,  and  he  adds 
his  belief  that  the  uncle  advised  him  to  consult  Mr.  Andrews,  a 
solicitor  of  eminence,  on  the  subject.  This  advice  was  not  fol- 
lowed, for  though  Mr.  Andrews  was  consulted,  yet  nothing  was 
laid  before  him  for  his  opinion,  except  the  disentailing  deeds,  and 
even  they  were  not  submitted  to  him  till  the  evening  of  the  13th, 
which  was  after  they  had  been  executed.  The  only  independent 
advice,  therefore,  which  Richard  had,  was  that  of  Mr.  Kelly,  who 
declined  all  responsibility,  and  referred  him  to  his  uncle,  and  of 
the  uncle  whose  advice  as  to  consulting  Mr.  Andrews  was  not 
followed. 

I  think  it  clear,  therefore,  that  this  transaction  of  the  mortgage 
is  one  which,  according  to  the  principles  guiding  Courts  of  equity, 
on  such  subjects,  cannot  be  sustained. 

The  next  question  is,  whether,  though  not  originally  binding,  it 
was  afterwards  made  valid  and  obligatory  by  the  conduct  of 
Richard,  who  alone  could  impeach  it  ?  It  was  argued  that  he,  by 
his  subsequent  dealing  with  the  property,  had  cured  any  defects 
existing  in  the  original  mortgage. 

As  to  his  dealings  with  the  property  after  the  mortgage,  his  acts 
consisted  in  having  concurred  with  his  father,  first,  in  raising 
several  sums  of  money  amounting  to  between  6000Z.  and  70007. 
by  way  of  charge  on  the  equity  of  redemption  ;  and,  secondly,  in 
selling  die  whole  to  Mr.  Savery.  With  respect  to  the  sums  so 
raised  by  way  of  charge,  the  decree  does  not  impeach  them.  And 
the  question  so  far  as  relates  to  them  is  not  whether  they 
are  valid,  *but  assuming  them,  as  the  decree  assumes  *664 
them,  to  be  good  and  effectual  charges,  whether  the  concur- 
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rence  of  Richard  in  them  prevents  him  from  disputing  the  original 
mortgage  for  10,000/.  ?  I  am  of  opinion  that  they  had  no  such 
operation,  for  at  the  time  of  their  creation  Richard  evidently 
laboured  under  the  same  ignorance  with  respect  to  his  rights  in 
relation  to  the  first  mortgage,  as  he  was  under  in  April,  1835. 
Even  if  he  had,  at  the  several  times  when  these  subsequent 
charges  were  created,  in  express  terms  ratified  the  original  mort- 
gage, such  ratification  would  have  been  of  no  avail,  unless  it  could 
be  shown  that  he  had  on  those  occasions  the  means  of  forming  an 
independent  judgment,  which  he  had  not  at  the  time  of  the 
original  transaction.  In  fact,  however,  he  had  no  other  advice  or 
assistance  than  that  of  his  father  and  Savery.  These  additional 
charges  were  all  made  within  two  or  three  years  after  the  time 
when  he  attained  his  majority,  and  while  he  continued  to  live 
under  his  father's  roof  as  part  of  his  family.  And  the  same  prin- 
ciples, which  impeach  the  mortgage  itself,  must  destroy  also  the 
efiect  of  any  subsequent  confirmations  made  in  the  same  absence 
of  independent  advice  and  assistance. 

Just  so  as  to  the  sale.  Supposing  for  the  present  that  the  sale 
itself,  like  the  charges  subsequent  to  April,  1835,  is  to  be  deemed 
valid,  yet  it  cannot,  for  the  reasons  I  have  indicated,  have  any 
efiect  in  setting  up  the  original  mortgage.  Richard  had  no  inten- 
tion, when  he  concurred  in  the  sale,  to  cure  any  defect  in  the 
mortgage.  He  was  not  aware  that  any  such  defect  existed,  and 
he  had  on  more  professional  or  independent  advice  than  that 
which  he  had  on  the  former  occasions.  I  see,  therefore,  no 
reason  to  think  that  the  invalidity  of  the  original  mortgage  was 
cured  by  any  of  Richard's  subsequent  dealings  with  the  prop- 
erty. 
*  665  *  This  therefore  brings  me  to  the  next  question,  which 
relates  not  to  the  mortgage,  but  to  the  sale  made  in  the 
autumn  of  1838,  and  carried  into  efiect  by  the  deeds  of  the  21st 
and  22d  of  March,  1839.  This,  it  will  be  observed  was  a  sale  by 
the  father  and  son,  who  together  were  owners  of  the  fee  (subject, 
of  course,  to  the  charges)  to  Savery,  their  common  solicitor.  In 
such  a  transaction  the  solicitor  who  purchases  is  bound  to  show 
that  he  has  put  his  clients  in  a  situation  to  act  independently  of 
his  influence.  He  must,  to  use  the  words  of  Lord  Eldon,  in  CHb- 
son  V.  Jeyts^  be  able  "  to  prove  that  his  diligence  to  do  the  best  for 

»  6  Ves.  271. 
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the  vendor  has  been  as  great  as  if  he  was  only  an  attorney  dealing 
for  that  vendor  with  a  stranger."  Now,  here  several  attempts  had 
been  made  to  sell  the  estate  by  auction,  and  by  private  contract. 
The  snm  given  by  Savery  was  23,700?.,  which  was  more  than  had 
been  offered  by  any  other  person.  And  if  the  question  here 
turned  on  the  point,  whether  he  had  in  the  sale  done  the  best  for 
his  client,  and  had  complied  with  the  rule  as  laid  down  by  Lord 
Eldon,  I  am  miich  disposed  to  think  that  he  had.  But  in  truth 
the  question  here  does  not  dei)end  on  any  such  doctrine.  This 
sale  cannot  stand  against  Richard,  because  it  was  made  by  him 
without  his  having  been  made  aware  that  the  original  mortgage 
was  invalid.  He  concurred  in  the  sale  of  what,  from  the  conduct 
of  Savery,  he  had  been  led  to  suppose  was  &  reversionary  interest 
in  an  estate  worth  only  23,7002.  and  burthened  to  the  extent  of 
20,000{.,  or  thereabouts.  He  was  under  a  pressing  necessity  of 
obtaining  an  immediate  sum  of  3000/.  to  enable  him  to  marry, 
and  with  that  object  in  view  he  might  well  consent  to  a  sale,  to 
which,  if  he  had  known  that  as  against  him  the  charges  were 
only  6000?.  or  7000?.  he  never  would  have  acceded. 

*  In  order  to  sustain  his  purchase,  Savery  must  show  not  *  666 
only  that  he  gave  the  utmost  value  for  the  estate,  but 
further,  that  no  one  of  the  circumstances  likely  to  influence  Rich- 
ard in  his  determination  to  concur  or  not  to  concur  in  the  sale 
was  kept  from  him,  that  he  was  aware  of  the  invalidity  of  the 
mortgage,  so  far  as  he  was  concerned,  and  so  knew  the  real  nature 
and  extent  of  his  interest.  It  is  obvious  that  this  was  not  the  case. 
Savery  had  by  his  conduct  led  Richard  to  believe  that  his  interest 
was  much  less  than  it  really  was  ;  and  there  cannot  therefore  be 
set  up  against  him  a  sale,  which,  but  for  the  erroneous  impressions 
thus  created,  might  never  have  been  made. 

I  am  therefore  of  opinion  that  neither  the  sale  nor  the  mortgage 
can  stand,  so  far  as  Richard  is  concerned. 

It  was,  however,  contended  that  both  as  to  the  mortgage  and  the 
sale,  Richard  was  barred  by  lapse  of  time.  His  bill  was  filed  in 
Harch,  1847,  that  is  about  twelve  years  after  the  date  of  the  mort- 
gage, and  eight  or  nine  years  after  the  sale.  I  cannot  think  that 
this  delay  makes  any  difference  in  the  case.  There  is  no  reason 
whatever  to  suppose  that  Richard  was  guilty  of  any  unreasonable 
delay,  or  indeed  of  any  delay  at  all,  after  he  had  become  aware  of 
his  right  to  question  the  validity  of  the  mortgage  ;  and  in  those 
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circumstances,  even  if  the  delay  had  been  much  greater  than  it 
was,  there  would  have  been  nothing  to  impugn  his  title  to  relief. 
Savery  must  be  considered  substantially  to  have  represented  to 
Richard  that  the  mortgage  was  valid,  and  so  consequently  that  the 
sale  was  binding  on  him ;  he  cannot  therefore  complain  that  Rich* 
ard  acted  on  his  representation  till,  after  the  lapse  of  several  years, 
he  discovered  it  to  be  erroneous. 
The  only  remaining  question  is,  as  to  the  terms  on  which  relief 

ought  to  be  given.    With  respect  to  the  mortgage  it  is  plain 
*  667    that  Richard  must,  as  far  as  possible,  put  Savery  *  in  the 

condition  in  which  he  would  have  been  if  no  such  mortgage 
had  been  made,  and  if  his  security  had  rested  solely  on  the  life  es- 
tate of  the  father,  and  the  several  policies  of  insurance.  One  of 
the  eleven  policies  was  sold  by  Richard  in  January,  1846 ;  it  ia 
impossible  therefore  as  to  that  policy  to  restore  Mr.  Savery  exacUj 
to  the  position  in  which  he  stood  before  1835  ;  but  he  cannot  be 
heard  to  complain  of  this,  for  by  the  arrangements  which  he  had 
made  or  concurred  in,  he  had  led  Richard  to  suppose  that  all  the 
policies  had  become  his  own,  and  that  he  might  deal  with  them  as 
he  thought  fit ;  indeed  he  himself  suggested  a  sale  of  one  or  more 
of  the  policies  as  a  step  which  it  might  be  advisable  for  Richard  to 
take.  All  therefore  which  can  be  done  as  to  the  policy  which  was 
sold,  is  to  charge  Richard  in  account  with  Mr.  Savery  with  the 
sum  which  it  produced,  together  with  interest  from  the  time  when 
it  was  sold.  With  respect  to  the  other  policies,  Richard  must  as* 
sign  them  to  Savery,  after  taking  credit  in  account  with  him  for 
what  he  may  have  paid  out  of  his  own  funds  for  keeping  them  on 
foot.  I  say,  '^  out  of  his  own  funds,"  for  he  is  not  entitled  to 
credit  for  so  much  of  the  premiums  as  has  been  substantially  paid 
out  of  the  rents  and  profits  of  the  estate  ;  and  as  the  sums  raised 
by  charges  on  the  estates  subsequent  to  the  10,000Z.  mortgage, 
were  to  a  large  extent  applied  in  purchasing  property  in  Hamp- 
shire, of  which  Richard  has  had  the  benefit,  the  rents  and  profits 
of  that  property  may  well  be  considered  as  coming  in  the  place  of 
the  rents  of  the  estate  in  question,  which  constituted  the  first  fund 
for  keeping  on  foot  the  policies.  All  these  arrangements  are  efifisct* 
ually  provided  for  by  the  decree,  which  thus  secures  to  Savery,  so 
far  as  the  nature  of  the  case  admits,  the  full  benefit  of  his  original 
mortgage. 
Then  as  to  the  sale ;  the  sum  which  by  arrangement    be* 
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tween  the  parties  was  paid  to  Richard  on  completion  of 
*  the  purchase,  was  3000Z.  The  decree  properly  charges  *  668 
him  in  account  with  that  sum,  together  with  interest  at 
four  per  cent.  And  the  decree  further  provides,  that  on  the 
death  of  John,  the  father,  the  charges  created  subsequently  to 
the  mortgage  for  10,000Z.  shall  become  charges  on  the  inheritance, 
with  interest  at  five  per  cent  from  that  time.  I  do  not  think  that 
is  the  correct  mode  of  dealing  with  this  part  of  the  subject. 
These  subsequent  charges  are  not  impeached  by  the  decree,  and 
if  no  sale  bad  taken  place,  the  right  of  those  subsequent  encum- 
brances would  not  have  been  a  right  against  the  father  for  his  life, 
and  at  his  death  against  the  son,  but  an  immediate  right  against 
both,  —  though  as  between  the  father  and  the  son,  the  former 
would  primd  faciej  at  least  be  bound  to  keep  down  the  interest  for 
his  life.  It  must  further  be  remarked,  that  two  sums  of  2002.  and 
460Z.,  which  certainly  were  advanced  by  Savery  in  September, 
1838,  and  December,  1838,  are  by  the  conveyance  expressly  charged 
on  the  inheritance.  And  I  can  discover  no  reason  for  not  giving 
to  Savery  as  against  both  Richard  and  John  King,  the  benefit  of 
those  advances  as  charges  on  the  inheritance. 

I  therefore  propose  to  your  Lordships  to  declare  that  the  decree 
should  be  varied  by  substituting  for  the  declaration  therein  con- 
tained as  to  the  several  sums  of  lOOOZ.,  3500Z.,  19002.,  and  4552. 
therein  mentioned,  a  declaration  that  as  well  those  sums,  as  also 
the  two  several  sums  of  2002.  and  450Z.  advanced  by  Savery  in 
September  and  December,  1838,  together  with  interest  on  all  these 
several  sums,  from  the  time  of  their  respective  advances,  are  valid 
charges  on  the  fee  simple  and  inheritance  of  the  estate,  and  that 
as  between  John  King  and  Richard  King,  the  interest  of  those  sums 
ought  to  be  kept  down  out  of  the  life  interest  of  the  former. 

*  This  is  the  only  point  on  which  the  decree  appears  to  *  669 
be  open  to  objection  on  the  part  of  the  appellant.  And  as 
this  certainly  does  not  form  the  material  subject  of  the  present 
appeal,  and  the  error  would  probably  have  been  rectified  below  if 
the  Court  had  been  asked  to  correct  it,  I  think  that  the  appellant 
ought  to  be  ordered  to  pay  the  costs  of  the  appeal. 

The  Solicitor-O-eneral, — Will  your  Lordships  forgive  me  for 
reminding  you  of  a  material  point,  that  the  contract  ought  not  to 
be  set  aside  against  the  son,  if  it  be  not  set  aside  as  against  the 
father  ? 
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The  Lord  Chancellor.  —  I  do  not  think  there  is  any  thing  in 
that.  I  have  provided,  I  think,  all  that  that  really  leads  to,  which 
is  no  more  than  a  variation  in  the  decree  in  a  matter  to  which  I 
have  pointed  the  attention  of  the  House,  namely,  that  I  think  cer- 
tain charges  were  properly  made  charges  upon  the  father  for  life, 
and  afterwards  upon  the  son.  They  are  charges  at  once  upon  the 
inheritance,  but  I  do  not  think  the  son  is  precluded  from  setting 
aside  the  transaction  as  against  him,  merely  because  he  concurred 
with  another  person  who  is  bound  by  it.  That  other  person  and 
Savery  may  settle  their  rights  as  they 'please  between  themselves. 
What  I  propose  is  expressly  qualified  in  that  way,  that  the  trans- 
action is  invalid  as  against  the  son. 

Lord  Brougham.  —  This  case,  which  was  before  your  Lordships 
prior  to  the  recess,  received  from  my  noble  and  learned  friend  and 
myself  the  most  constant  and  undivided  attention  during  the 
whole  of  the  argument  on  both  sides  of  the  bar.  It  did  so 
happen  that  without  communication  with  each  other,  the  inclina- 
tion of  our  opinions  varied  from  time  to  time  in  the  course  of  that 
long  and  very  able  argument,  as  we  found,  when  we  came 
*670  repeatedly  to  consider  it  together,  *  previously  to  giving 
judgment.  I  should  add,  that  before  the  recess  we  had 
come  to  an  agreement  upon  the  main  body  of  the  judgment,  in 
fact  upon  almost  the  whole  of  it,  with  the  exception  of  the  ques- 
tion whether  a  change  should  be  made  in  the  decree  to  the  amount 
of  the  two  sums  constituting  the  650^  In  dealing  with  the  case 
respecting  this  sum,  we  had  some  little  doubt  with  respect  to  the 
question  of  costs.  That  was  really  the  only  matter  that  remained 
in  discussion  between  us  during  the  interval  between  the  day 
when  the  case  was  last  heard  and  the  time  at  which  my  noble  and 
learned  friend  drew  up  his  judgment,  which,  as  my  noble  and 
learned  friend  well  knows,  I  fully  considered,  and  which  is  to  be 
taken  to  be  as  much  our  joint  judgment  as  if  we  had  each  deliv- 
ered opinions  in  conformity  with  the  reasons  which  have  been  given 
by  my  noble  and  learned  friend. 

My  Lords,  I  think  it  is  only  necessary  to  add,  that  one  of  the 
matters  upon  which  we  have  at  different  times  entertained  some 
inclination  to  doubt,  was,  whether  the  honourable  and  very  learned 
Judge  in  the  Court  below  had  not  rather  a  bias,  —  I  can  hardly 
call  it  a  professional  bias,  —  but  a  bias  in  respect  of  the  profes- 
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sional  character  of  the  party  before  him.  We  were  at  different 
times  rather  inclined  to  think  that  he  had  laboured  under  that 
bias;  but  it  is  duo  to  Mr.  Savery  that  I  should  add  my  opin- 
ion, in  which  I  believe  my  noble  and  learned  friend  concurs, 
that  his  character  is  not  impeached  by  the  result  of  this  ap- 
peal. 

Decree  varied.     The  costs  of  the  appeal  to  he  paid  hy  the  appel- 
lant. 

Lords'  Journals,  9th  May,  1856. 


♦  PERSSE  V.  PERSSE.  *  671 

1856.    May  S6. 

R.  H.  Persse,  Appellant. 

Dudley  Persse  and  others,  Respondents. 

Though  an  appellant  comes  to  London  long  before  it  is  necessary  to  do  so  in 
order  to  attend  the  hearing  of  his  cause,  so  th^t  if  then  arrested,  he  would  not 
be  discharged,  yet  if  no  arrest  is  made  until  his  cause  is  actually  in  the  paper, 
he  will  be  discharged  out  of  custody. 

When  this  case  was  called  on,  Mr.  R.  H.  Persse,  the  appellant, 
appeared  at  the  bar  of  the  House,  in  order  to  support  a  petition 
presented  by  him,  praying  that  he  might  be  discharged  from  the 
custody  of  the  sheriff  of  Middlesex. 

The  governor  of  Whitecross  Street  Prison,  to  which  place  the 
appellant  had  been  taken,  was  in  attendance. 

Mr.  Persse  was  examined  by  the  House,  and  stated,  in  sub-  . 
stance,  that  his  domicile  was  in  Ireland,  two  miles  from  the  town 
of  Galway ;  that  he  was  arrested  on  the  9th  May,  on  a  writ  of  at- 
tachment, issued  for  nonpayment  of  costs,  pursuant  to  an  order 
of  Court.  He  was  at  that  time  living  in  apartments,  in  Albany 
Street,  Regent's  Park,  taken  by  him  for  the  purpose  of  enabling 
him  to  be  present  at  the  hearing  of  the  appeal  he  had  brought 
against  a  decree  of  the  Lord  Chancellor  of  Ireland.  He  came  over 
for  this  purpose  to  England,  on  the  14th  or  15th  of  January.  He 
had  then  to  part  from  his  old  solicitors,  and  to  arrange  with  new 
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solicitors.  He  expected  his  appeal  to  be  heard  in  March,  and  it 
would  have  been  heard  then  but  for  the  discussion  on  the  Fermoj 
peerage.  It  was  afterwards  expected  to  be  heard  in  April ;  and 
then  he  received  notice  to  attend  on  the  22d  of  this  month  (May). 
He  had  stayed  in  London  solely  on  account  of  this  appeal. 

Mr.   Blake,  the    solicitor  who    had    issued    the    attachment, 
was  then  examined.     He  had  acted  under  the  directions 

*  672   *  and  on  the  information  of  Mr.  O'Connor,  the  solicitor  in 

Ireland  for  the  respondents.  He  was  informed,  and  had 
reason  to  believe,  that  the  appellant  had  left  Ireland  for  the  pur* 
pose  of  avoiding  service  of  process,  and  had  made  over  his  prop- 
erty there  to  another  person.  Proceedings  had  been  taken  to 
exemplify  the  decree  in  this  country ;  and  it  was  only  in  March 
last  that  the  residence  of  the  appellant  here  had  been  discovered. 
At  the  time  of  issuing  the  attachment  witness  did  not  know  that 
the  cause  was  fixed  for  hearing. 

Mr.  Persse,  the  appellant,  recalled ;  denied  having  gone  away 
from  Ireland  to  avoid  process ;  and  declared  that  the  only  occasions 
of  his  being  in  this  country  had  been  those  when  his  presence  here 
was  required  with  reference  to  this  cause. 

The  Lord  Chancellor  said  that  it  was  an  invariable  rule,  appli- 
cable to  all  the  superior  Courts,  that  however  desirable  it  might  be 
for  parties  to  attend  the  hearing  of  their  causes,  they  could  not 
be  protected  in  doing  so  to  the  extent  of  needlessly  interfering 
with  the  rights  of  others ;  yet  when  their  attendance  was  bond  fide^ 
they  were  entitled  to  be  privileged  from  arrest.  Of  course  some 
latitude  must  be  allowed  in  a  case  where  a  person  was  not  resident 
in  the  city  where  his  cause  was  to  be  heard ;  for  he  could  not 
exactly  tell  when  that  cause  might  come  on.  Here  the  appellant 
came  to  this  country  in  January ;  that  was  not  a  reasonable  time ; 
and  if  he  had  been  arrested  then  or  in  February,  he  could  not 
have  claimed  his  discharge ;  but  he  was  not  arrested  till  his  cause 
was  actually  in  the  paper  for  hearing.  Though  the  circumstances 
attending  the  appellant's  residence  here  were  calculated  to  awake 
suspicion,  yet,  at  the  last,  his  presence  in  London  might  be  at- 
tributed to  the  desire  to  attend  the  hearing  of  his  cause.  On 
that  ground  the  House  would  order  him  to  be  discharged. 

*  673    *  But  as  it  appeared  that  the  solicitors  had  some  reason  to 

believe  that  the  appellant  had  come  here  to  render  process 
against  him  or  his  property  unavailable,  the  House,  though  it 
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acted  on  the  rule  of  privilege  in  favour  of  the  appellant,  would  not 
treat  them  as  persons  who  had  been  guilty  of  a  breach  of  privilege, 
requiring  the  interference  of  the  House. 
Lord  St.  Leonards  entirely  concurred. 

The  appellant  was  ordered  to  he  diBcharged  from  custody. 


COUTURIER  V.  HASTIE. 
1856.    June  26,  27. 

GusTAVUs  Couturier  and  others.  Plaintiffs  in  error, 
BoBERT  Hastie  and  another,  Defendants  in  error. 

Contract  of  Sale.     Actual  Existence  of  Article  sold. 

A  cargo  of  com  was  shipped  by  A.  at  Salonica  in  February,  1848,  for  delivery  in 
London.  On  the  15th  of  May  it  was  sold  by  H.  a  factor,  who  made  the  sale 
on  a  del  credere  commission.  The  contract  described  the  corn  as  **  of  average 
quality  when  shipped,"  and  the  sale  was  made  at  "  27«.  per  quarter  free  on 
board,  and  including  freight  and  insurance  to  a  safe  port  in  the  United  King- 
dom, payment  at,  &c.  upon  handing  shipping  documents."  In  fact  the  corn 
had,  a  short  time  before  the  date  of  the  contract,  been  sold  at  Tunis,  in  conse- 
quence of  getting  so  heated  in  the  early  part  of  the  voyage  as  to  render  its 
being  brought  to  England  impossible.  The  contract  in  England  was  entered 
into  in  ignorance  of  this  fact.  When  the  English  purchaser  discovered  it,  he 
repudiated  the  contract:  In  an  action  for  the  price  brought  against* the 
factor: 

Held^  that  the  contract  contemplated  that  there  was  an  existing  something  to  be 
sold  and  bought  and  capable  of  transfer,  which  not  being  the  case  at  the  time 
of  the  sale  by  the  factor,  he  was  not  liable. 

The  plaintiffs  were  merchants  at  Smyrna  ;  the  defendants  were 
cornfactors  in  London ;  and  this  action  was  brought  to  re- 
cover from  them  the  price  of  a  cargo  of  *  Indian  corn,  *  674 
which  had  been  shipped  at  Salonica,  on  board  a  vessel 
chartered  by  the  plaintiffs  for  a  voyage  to  England,  and  had  been 
sold  in  London  by  the  defendants  in  error,  upon  a  del  credere  com- 
mission. The  purchaser,  under  the  circumstances  hereafter  stated, 
had  repudiated  the  contract. 

In  January,  1848,  the  plaintiffs  chartered  a  vessel  at  Salonica, 
to  bring  a  cargo  of  1180  quarters  of  corn  to  England.  On  the 
8th  of  February  a  policy  of  insurance  was  effected  on  "  corn,  war- 
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• 

ranted  free  from  average,  unless  general,  or  the  ship  be  stranded." 
On  the  22d  of  that  month,  the  master  signed  a  bill  of  lading, 
making  the  com  deliverable  to  the  plaintiffs,  or  their  assigns,  ^^  he 
or  they  paying  freight,  as  per  charter-party,  with  primage  and 
average  accustomed."  On  the  23d  February  the  ship  sailed  on 
the  homeward  voyage.  On  the  1st  May,  1848,  Messrs.  Bemouilli, 
the  London  agents  of  the  plaintiffs,  and  the  persons  to  whom  the 
bill  of  lading  had  been  indorsed,  employed  the  defendants  to  sell 
the  cargo,  and  sent  them  the  bill  of  lading,  the  charter-party,  and 
the  policy  of  insurance,  asking  and  receiving  thereon  an  advance 
of  600/. 

On  the  15th  May  the  defendants  sold  the  cargo  to  A.  B.  Cal- 
lander, who  signed  a  bought  note,  in  the  following  terms :  ^^  Bought 
of  Hastie  &,  Hutchinson,  a  cargo  of  about  1,180  (say  eleven  hun- 
dred and  eighty)  quarters  of  Salonica  Indian  com,  of  fair  average 
quality  when  shipped  per  the  Eezia  Page,  Captain  Page,  firom 
Salonica;  bill  of  lading  dated  twenty-second  February,  at  27«- 
(say  twenty-seven  shillings)  per  quarter,  free  on  board,  and  in- 
cluding freight  and  insurance,  to  a  safe  port  in  the  United  King- 
dom, the  vessel  calling  at  Cork*or  Falmouth  for  orders;  measure 
to  be  calculated  as  customary ;  payment  at  two  months  from 
*  675  this  date,  or  in  cash,  less  discount,  at  the  rate  *  of  five  per 
cent,  per  annum  for  the  unexpired  time,  upon  handing  ship- 
ping documents." 

Jn  the  early  part  of  the  homeward  voyage,  the  cargo  became  so 
heated  that  the  vessel  was  obliged  to  put  into  Tunis,  where,  after 
a  survey  and  other  proceedings,  regularly  and  bond  fide  taken,  the 
cargo  was,  on  the  22d  April,  unloaded  and  sold.  It  did  not  appear 
that  either  party  knew  of  these  circumstances  at  the  time  of  the 
sale.  The  contract  having  been  made  on  the  15tli  of  May,  Mr. 
Callander,  on  the  23d  of  May,  wrote  to  Hastie  &  Hutchinson: 
"  I  repudiate  the  contract  of  the  cargo  of  Indian  corn,  per  the 
Eezia  Page,  on  the  ground  that  the  cargo  did  not  exist  at  the 
date  of  the  contract,  it  appearing  that  the  news  of  the  condemna- 
tion and  sale  of  this  cargo  at  Tunis,  on  the  22d  April,  was  pub- 
lished at  Lloyd's,  and  other  papers,  on  the  12th  instant,  being 
three  to  four  days  prior  to  its  being  offered  for  sale  to  me." 

The  plaintiffs  afterwards  brought  this  action.  The  declaration 
was  in  the  usual  form.  The  defendants  pleaded  several  pleas,  of 
which  the  first  four  are  not  now  material  to  be  considered.    The 
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fifth  plea  was  that  before  the  sale  to  Callander,  and  whilst  the 
vessel  was  on  the  voyage,  the  plaintiffs  sold  and  delivered  the  corn 
to  other  persons,  and  that  since  such  sale  the  plaintiffs  never  had 
any  property  in  the  corn  or  any  right  to  sell  or  dispose  thereof, 
and  that  Callander  on  that  account  repudiated  the  sale,  and  re- 
fused to  perform  his  contract,  or  to  pay  the  price  of  the  corn. 
Sixthly,  that  before  the  defendants  were  employed  by  the  plaintiffs, 
the  corn  had  become  heated  and  greatly  damaged  in  the  vessel, 
and  had  been  unloaded  by  reason  thereof,  and  sold  and  disposed  of 
by  the  captain  of  the  said  vessel  on  account  of  the  plaintiffs  at 
Tunis,  and  that  Callander,  for  that  reason,  repudiated  the  sale, 
Ac. 

•The  cause  was  tried  before  Mr.  Baron  Martin,  when  *676 
his  Lordship  ruled,  that  the  contract  imported  that  at  the 
time  of  the  sale,  the  corn  was  in  existence  as  such,  and  capable  of 
delivery,  and  that  as  it  had  been  sold  and  delivered  by  the  captain 
before  this  contract  was  made,  the  plaintiffs  could  not  recover  in 
the  action.  He  therefore  directed  a  verdict  for  the  defendants. 
The  case  was  afterwards  argued  in  the  Court  of  Exchequer  before 
the  Lord  Chief  Baron,  Mr.  Baron  Parke,  and  Mr.  Baron  Alderson, 
when  the  learned  Judges  differed  in  opinion,  and  a  rule  was  drawn 
up  directing  that  the  verdict  found  for  the  defendants  should  be 
set  aside  on  all  the  pleas,  except  the  sixth,  and  that  on  that  plea 
judgment  should  be  entered  for  the  plaintiffs,  non  obstante  vere- 
dicto. That  the  defendants  should  be  at  liberty  to  treat  the  decis- 
ion of  the  Court  as  the  ruling  at  Nisi  Prius,  and  to  put  it  on  the 
record  and  bring  a  bill  of  exceptions.^  This  was  done,  and  the 
Lord  Chief  Baron  sealed  the  bill  of  exceptions,  adding,  however, 
a  memorandum  to  the  effect  that  he  did  so  as  the  ruling  of  the 
Court,  but  that  his  own  opinion  was  in  opposition  to  such  ruling. 

The  case  was  argued  on  the  bill  of  exceptions  in  the  Exchequer 
Chamber,  before  Justices  Coleridge,  Maule,  Cresswell,  Wightman, 
Williams,  Talfourd,  and  Crompton,  who  were  unanimously  of 
opinion  that  the  judgment  of  the  Court  of  Exchequer  ought  to  be 
reversed.^    The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr. 
Justice  Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie,  Mr. 
Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton,  Mr. 
Justice  Willes,  and  Mr.  Baron  Bramwell  attended. 

^  8  Exch.  40.  '  9  £xch.  102. 
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*  677        *  Sir  F.  Thesiger  and  Mr.  James  Wilde  for  the  plaintiffs 

in  error.  —  The  purchase  here  was  not  of  the  cargo  abso- 
lutely as  a  thing  assumed  to  be  in  existence,  but  merely  of  the 
benefit  of  the  expectation  of  its  arrival,  and  of  the  securities 
against  the  contingency  of  its  loss.  The  purchaser  bought  in  fact 
the  shipping  documents,  the  rights  and  interests  of  the  vendor. 
A  contract  of  such  a  kind  is  valid,  Paine  y.  Mell^  ;^  Cass  v. 
Muddle.^  The  language  of  the  contract  implies  all  this.  The 
representation  that  the  corn  was  shipped  free  on  board  at  Salonica, 
means  that  the  cargo  was  the  property  of,  a^d  at  the  risk  of  the 
shipper,  Cowa^ee  v.  Thompson?  The  Court  of  Exchequer  pro- 
ceeded on  the  words  of  this  contract,  and  gave  the  correct  mean- 
ing to  them.  Mr.  Baron  Parke  *  said :  "  There  is  an  express  en- 
gagement that  the  cargo  was  of  average  quality  when  shipped,  so 
that  it  is  clear  that  the  purchaser  was  to  run  the  risk  of  all  sub- 
sequent deterioration  by  sea  damage  or  otherwise,  for  which  he 
was  to  be  indemnified  by  having  the  cargo  fully  insured ;  for  the 
27a.  per  quarter  were  to  cover,  not  merely  the  price,  but  all  ex- 
penses of  shipment,  freight,  and  of  insurance."  In  a  contract  for 
the  sale  of  goods  afloat,  there  are  two  periods  which  are  impor- 
tant to  be  regarded,  the  time  of  sale  and  the  time  of  arrival.  If 
at  the  time  of  the  sale  there  is  any  thing  on  which  the  contract 
can  attach  it  is  valid,  and  tlie  vendee  bound,  Barr  v.  Oibsan.^ 
The  goods  are  either  shipped,  as  here,  "  free  on  board,"  when  it 
it  clear  that  they  are  thenceforward  at  the  risk  of  the  vendee,  or 
they  are  shipped  "  to  arrive,"  which  saves  the  vendee  from  all 

risk   till  they  are  safely  brought  to  port,  Johnson  v.  Mac- 

*  678    donald.^    The  intention  *  of  the  parties  is  understood  to 

be  declared  by  different  terms  of  expression,  and  the  judg- 
ment of  the  Exchequer  Chamber  here  really  violates  that  inten- 
tion. The  case  of  Strickland  v.  Turner^'*  which  was  referred  to 
by  the  Lord  Chief  Baron,®  is  not  in  point,  for  there  the  annuity, 
which  was  the  subject  of  the  sale,  had  actually  ceased  to  exist 
when  the  sale  took  place ;  there  was  nothing  whatever  on  which 
the  contract  could  attach ;  and  the  principles  therefore  on  which 
all  contracts  of  sale  must  proceed,  as  explained  and  illustrated  by 

»  6  Ves.  349.  »  8  M.  &  W.  890. 

•  2  Vein.  280.  •  9  M.  &  W.  600. 
■  5  Moore,  P.  C.  165.  '7  Exch.  208. 

*  8  Exch.  54.  *  8  Ezch.  49. 
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Pothier/  whose  definitions  of  a  sale  are  literally  adopted  by  Mr. 
Chancellor  Kent,^  applied  there,  but  they  do  not  apply  here,  for 
here  the  parties  were  dealing  with  an  expectation,  namely,  the 
expectation  of  the  arrival  of  the  cargo.  As  Lord  Chief  Baron 
Richards  said,  in  Hitchcock  v.  Q-iddings^  ^^  If  a  man  will  make  a 
purchase  of  a  chance,  he  must  abide  by  the  consequences." 
Here,  however,  the  chance  was  only  that  of  the  arrival  of  the 
cargo,  and  that  chance  was  covered  by  the  policy,  for  the  cargo 
itself,  as  stated  in  the  contract,  had  been  actually  shipped.  Had 
the  cargo  been  damaged  at  the  time  of  this  contract,  the  loss 
thereby  arising  must  have  been  borne  by  the  purchaser.  Suppose 
the  corn  had  been  landed  at  Tunis,  and  had  remained  in 
the  warehouse  there,  *  it  would  have  ceased  to  be  a  cargo  in  *  679 
the  strict  and  literal  meaning  of  the  word,  but  the  purchaser 
would  still  have  been  bound  by  his  contract. 

The  Court  of  Exchequer  Chamber,  admitting  that  the  vendee 
might  have  recovered  an  average  loss  under  the  policy  on  this 
cargo,  said  that  he  could  not  have  recovered  if  a  total  loss  had 
occurred,  and  referred  to  an  admission  to  that  effect  supposed  to 
have  been  made  by  the  present  Baron  Martin  when  arguing  Suth- 
erland V.  Pratt,^  That  admission  does  not  mean  what  is  thus 
supposed ;  and  after  the  case  of  Boux  v.  Salvador^  where  there 
was  a  total  loss,  and  the  plaintiff  recovered  on  the  policy,  it  is 
difficult  to  understand  how  such  an  opinion  could  be  entertained. 
A  technical  objection  arising  on  the  form  of  the  policy  would  not 
affect  this  question.  The  purchaser's  right  on  this  policy  would 
have  been  complete,  Phillips,^  Marshall^  and  March  v.  Pigott? 

By  what  has  happened  here,  the  purchaser  has  been  saved  the 

*  Pothier,  Contrat  de  Yente,  pt.  1,  §  2,  art  1.  "II  faut  en  premier  lieu,  une 
cbose  qui  soit  vendue,  et  qui  fasse  Tobjet  du  contrat  Si  done,  ignorant  que  mon 
cheval  est  mort,  je  le  vends  k  quelqu'un,  il  n'y  aura  pas  un  contrat  de  vente, 
fante  d'une  chose  qui  en  soit  Tobjet.  Par  la  m§me  raison,  si,  me  trouvant  avec 
Yous  i  Paris,  je  vous  vends  un  maison  que  j'ai  k  Orleans,  dans  Tignorance  oil 
nous  sommes,  I'un  et  Tautre,  que  cette  maison  a  dt^  incendi^e  pour  le  total,  ou 
poor  la  plus  grande  partie,  ce  contrat  sera  nul,  parceque  la  maison  qui  en  ^soit 
Tobjet  n'existoit  pas ;  la  place  et  ce  qui  restoit  de  cette  maison,  n'^toient  pas  tant 
la  chose  qui  faisoit  Tobjet  de  notre  contrat,  que  des  restes  de  ces  choses.  L.  57, 
ff.  de  Contr.  Empf' 

■  2  Kent's  Com.  468.  •  1  Phill.  Ins.  488. 

•  4  Price,  135.  *  '  1  Marsh.  Ins.  833. 

*  11  M.  &  W.  296.  •  5  Burr.  2802. 

•  3  Bing.  N.  C.  266. 
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payment  of  freight,  Vlierhoom  v.  Chapman ;  ^  and  Owens  v.  Dun- 
har^  shows  that  he  would  have  been  bound  to  accept  the  cargo. 
•  The  contract  here  was  that  the  cargo  was  shipped  "  free  on  board." 
To  that  extent  the  vendor  was  bound,  but  he  was  not  bound  by  any 
further  and  implied  warranty,  Dickson  v.  Zizima? 

Mr.  Bvit  and  Mr,  BoviU  for  the  defendants  in  error  were  not 
called  on. 

The  Lord  Chancellor.  —  My  Lords,  this  case  has  been  very 
fully  and  ably  argued  on  the  part  of  the  plaintiflFs  in  error,  but  I 
understand  from  an  intimation  which  I  have  received,  that 
*680  all  *the  learned  Judges  who  are  present,  including  the 
learned  Judge  who  was  of  a  different  opinion  in  the  Court 
of  Exchequer,  before  the  case  came  to  the  Exchequer  Chamber, 
are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  sought  to  be  reversed  by  this  writ  of  error  was  a  correct 
judgment,  and  they  come  to  that  opinion  without  the  necessity  of 
hearing  the  counsel  for  the  defendants  in  error.  If  I  am  correct 
in  this  belief,  I  will  not  trouble  the  learned  counsel  for  the  defend- 
ants in  error  to  address  your  Lordships,  because  I  confess,  though 
I  should  endeavour  to  keep  my  mind  suspended  till  the  case  had 
been  fully  argued,  that  my  strong  impression  in  the  course  of  the 
argument  has  been,  that  the  judgment  of  the  Court  of  Exchequer 
Chamber  is  right.  I  should  therefore  simply  propose  to  ask  the 
learned  Judges  whether  they  agree  in  thinking  that  that  judgment 
was  right. 

[The  Judges  consulted  together  for  a  few  minutes,  at  the  end 
of  which  time] 

Mr.  Baron  Alderson  said.  —  My  Lords,  her  Majesty's  Judges 
are  unanimously  of  opinion  that  the  judgment  of  the  Exchequer 
Chamber  was  right,  and  that  the  judgment  of  the  Court  of  Ex- 
chequer was  wrong ;  and  I  am  also  of  that  opinion  myself  now, 
having  been  one  of  the  Judges  before  whom  the  case  came  to  be 
heard  in  the  Court  of  Exchequer. 

The  Lord  Chancellor.  —  My  Lords,  that  being  so,  I  have  no 
hesitation  in  advising  your  Lordships,  and  at  once  moving  that 
the  judgment  of  the  Court  below  should  be  affirmed.  It  is  hardly 
necessary,  and  it  has  not  ordinarily  been  usual  for  your  Lordships 

»  18  M.  &  W.  280.  ■  10  C.  B.  602. 

'  12  Irish  Law,  804. 

[622] 


COUTURIER  V.  HASTIK.  *680 

to  go  much  into  the  merits  of  a  judgment  which  is  thus  unani- 
mously affirmed  by  the  Judges  who  are  called  in  to  consider  it, 
and  to  assist  the  House  in  forming  its  judgment.  But  I 
may  state  shortly  *  that  the  whole  question  turns  upon  the  *  681 
construction  of  the  contract  which  was  entered  into  between 
the  parties.  I  do  not  mean  to  deny  that  many  plausible  and  inge- 
nious arguments  have  been  pressed  by  both  the  learned  counsel 
who  have  addressed  your  Lordships,  showing  that  there  might 
have  been  a  meaning  attached  to  that  contract  different  from  that 
which  the  words  themselves  impart.  If  this  had  depended  not 
merely  upon  the  construction  of  the  contract  but  upon  evidence, 
which,  if  I  recollect  rightly,  was  rejected  at  the  trial,  of  what  mer- 
cantile usage  had  been,  I  should  not  have  been  prepared  to  say 
that  a  long-continued  mercantile  usage  interpreting  such  contracts 
might  not  have  been  sufficient  to  warrant,  or  even  to  compel  your 
Lordships  to  adopt  a  different  construction.  But  in  the  absence 
of  any  such  evidence,  looking  to  the  contract  itself  alone,  it  appears 
to  me  clearly  that  what  the  parties  contemplated,  those  who  bought 
and  those  who  sold,  was  that  there  was  an  existing  something  to 
be  sold  and  bought,  and  if  sold  and  bought,  then  the  benefit  of 
insurance  should  go  with  it.  I  do  not  feel  pressed  by  the  latter 
argument,  which  has  been  brought  forward  very  ably  by  Mr. 
Wilde,  derived  from  the  subject  of  insurance.  I  think  the  full 
benefit  of  the  insurance  was  meant  to  go  as  well  to  losses  and 
damage  that  occurred  previously  to  the  15th  of  May,  as  to  losses 
and  damage  that  occurred  subsequently,  always  assuming  that 
something  passed  by  the  contract  of  the  15th  of  May.  If  the 
contract  of  the  15th  of  May  had  been  an  operating  contract,  and 
there  had  been  a  valid  sale  of  a  cargo  at  that  time  existing,  I 
think  the  purchaser  would  have  had  the  benefit  of  insurance  in 
respect  of  all  damage  previously  occurring.  The  contract  plainly 
imports  that  there  was  something  which  was  to  be  sold  at  the  time 
of  the  contract,  and  something  to  be  purchased.  No  such 
thing  existing,  I  *  think  the  Court  of  Exchequer  Chamber  *  682 
has  come  to  the  only  reasonable  conclusion  upon  it,  and 
consequently  that  there  must  be  judgment  given  by  your  Lord- 
ships for  the  defendants  in  error. 

• 

Judffment  for  the  defendants  in  error j  with  costs. 

Lords  Journals,  27th  June,  1856. 
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PERSSE  v.  PERSSE. 
1856.    Bfay  26,  27 ;  Jane  9. 

E.  Henbt  Persse, Appellant. 

Dudley  Persse  and  others  (his  second  wife,  and  )  j^       dmtk 
the  children  of  his  two  marriages), .         .         ,  ) 

Implied  TruaL     Settlement.     Voluntary  Deed.    Fraud.     Pleading. 

R.  P.  being  seised  in  tail  of  the  estate  R.,  executed  in  1826  a  settlement,  bj 
which  on  the  marriage  of  his  eldest  son  D.,  it  was  settled  (subject  to  an  annu- 
ity to  himself)  on  D.  for  life,  then  to  the  first  son  of  D.  by  that  marriage,  '*  and 
of  the  heirs  male  of  such  son  lawfully  issuing,"  and  for  want  of  such  issue  to 
the  second,  third,  and  fourth,  &c.  sons,  in  the  same  manner,  and  for  want  of 
such  issue  to  the  right  heirs  of  D.  In  1827,  R  P.  entered  into  an  agreement 
with  D.  by  which,  for  valuable  considerations  therein  mentioned,  he  covenant- 
ed to  convey  to  D.  (subject  to  a  life  estate  in  himself),  to  the  same  uses  as 
those  of  the  R.  estate,  another  estate  called  C,  if  (as  he  expected)  he  should 
become  possessed  of  it  through  the  death,  without  issue  and  intestate,  of  a 
lunatic  brother.  A  commission  was  taken  out  against  this  brother,  who  was 
found  to  have  been  lunatic  from  1823.  In  1829,  the  lunatic  died,  and  R.  P. 
took  possession  of  the  estate  C.  In  1830,  R.  P.  executed  a  deed,  by  which 
(subject  to  an  annuity  to  himself)  he  conveyed  the  estate  C.  to  H.  his  second 
son.  D.'s  wife  died  in  1829,  and  in  1833,  D.  married  again,  and  covenanted 
to  settle  on  this  marriage  the  estate  C.  to  the  same  uses  as  those  declared  of 
the  estate  R.  in  the  first  settlement.  D.,  his  second  wife,  and  the  children  of 
both  marriages,  filed  a  bill  against  R.  P.  and  H.,  to  set  aside  the  deed  of 

*  683  1830,  as  fraudulent,  and  to  have  a  conveyance  of  the  estate  C.  *  execu- 
ted according  to  the  deed  of  1827  ;  and  in  1840,  this  House  on  appeal 
made  an  order  to  that  efifect.  In  the  mean  time  G.,  a  natural  son  of  the  luna- 
tic, had  raised  a  claim,  as  devisee  of  the  estate  C ,  under  a  will  alleged  to  have 
been  made  by  the  lunatic  before  1823.  R  P.  died,  and  G.  and  H.  entered 
into  an  arrangement  by  which,  in  consideration  of  G.  releasing  his  claims  under 
the  alleged  will,  H.  agreed  to  convey  to  G.  part  of  the  estate  C,  of  a  certain 
value,  and  to  assure  to  him  the  other  part  to  supply  any  possible  deficiency  in 
that  supposed  value.  D.,  his  wife,  and  all  his  children,  filed  a  supplemental 
bill  against  H.  and  G.,  to  have  a  conveyance  of  the  estate  C.  executed  in  con- 
formity with  the  order  of  this  House : 

Held,  affirming  a  decree  of  the  Court  of  Chancery  in  Ireland,  that  H.  was  in  the 
situation  of  a  trustee  for  D.  of  the  estate  C,  and  must  execute  a  conveyance  of 
it,  and  that  he  was  not  relieved  from  that  liability  by  any  purchase  of  the 
alleged  rights  of  G.  If  any  such  rights  existed,  he  might  set  them  up  after- 
wards and  by  a  distinct  process,  but  he  could  not  by  the  use  of  them  em- 
barrass the  trust  which  he  had  accepted  on  taking  the  conveyance  from 
R.P. 
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Held  also,  that  a  supplemental  bill  had  been  properly  filed  in  this  case. 
Hdd  also,  that  the  second  wife  and  the  children  of  both  marriages  had  been 
properly  made  parties  to  the  supplemental  bill. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chancery 
in  Ireland,  pronounced  by  Lord  Chancellor  Blackburne,  on  the 
12th  June,  1852,  and  made  in  a  supplemental  suit,  wherein  the 
present  respondents  were  the  plaintiffs,  and  the  present  appellant, 
R.  Henry  Persse,  together  with  two  other  persons  (not  parties  to 
the  present  appeal),  were  the  defendants. 

The  supplemental  bill  was  filed  to  obtain  the  benefit  of  an  order 
of  this  House,^  which  reversed  a  decree  of  Lord  Plunket,  and 
declared  the  respondents  entitled  to  the  benefit  of  an  indenture  of 
the  8th  December,  1827,  and  also  declared  a  deed,  of  the  9th 
June,  1830,  to  be  fraudulent  and  void,  so  far  as  it  affected  the 
indenture  of  the  8th  December,  1827. 

*  The  following  brief  sketch  of  the  earlier  circumstances    *  684 
will  be  sufficient  to  explain   the  nature  of  the  present 
appeal :  — 

The  father  of  both  the  appellant  and  respondent  was  Robert 
Persse,  who  was  seised  in  tail  of  an  estate  called  the  Roxborough 
estate,  described  as  of  the  value  of  4500/.  a  year.  Tlie  respon- 
dent, Dudley  Persse,  was  his  eldest  son.  In  November,  1826,  a 
settlement  of  this  estate  took  place,  on  occasion  of  the  marriage  of 
Dudley  Persse  with  Miss  Katherine  O'Grady  (daughter  of  Lord 
Chief  Baron  O'Grady),  when,  subject  to  an  annuity  in  favour  of 
Robert  Persse,  it  was  settled  to  the  use  of  Dudley  Persse  for  life ; 
and  from  and  after  his  death,  '^  to  the  use  of  the  first  son  of  the 
said  Dudley  Persse,  on  the  body  of  the  said  Katherine  O'Grady  to 
be  begotten,  and  of  the  heirs  male  of  such  son  lawfully  issuing," 
and  so  on  as  to  the  other  children  of  the  marriage ;  '^  and  for 
want  of  such  issue  to  the  right  heirs  of  tlie  said  Dudley  Persse  for 
ever."  ^  i^  December,  1827,  Robert  Persse  and  the  respondent 
executed  a  deed  by  which  reciting  that  an  estate  called  the  Castle- 
boy  estate  was  then  in  the  possession  of  a  brother  of  Robert  Persse, 
named  Parsons  Persse  ;  that  if  this  Parsons  Persse  should  die 
intestate,  and  without  lawful  issue,  the  said  estate  would  descend 
to  Robert  Persse ;  that  Parsons  Persse  was  in  an  unsound  state  of 
mind,  and  that  it  would  be  necessary  for  the  protection  of  the 

*  7  Clark  &  F.  279.  ■  See  post,  695,  n. 
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property  to  sue  out  a  commission  of  lunacy  against  him  ;  and  that 
at  the  desire  of  Robert  Persse,  the  respondent  had  undertaken  to 
sue  out  the  commission,  and  to  conduct  it  at  his  sole  expense,  it 
was  witnessed  that,  in  consideration  of  the  matters  so  recited, 
Robert  Persse  agreed  that  he,  after  the  death  of  Parsons 

*  685    Persse,  would  convey  to  *  the  respondent  all  the  Castleboy 

estate  to  the  same  uses  as  those  previously  settled  for  the 
Roxborough  estate.  This  deed  was  immediately  registered.  The 
respondent  did  sue  out  and  prosecute  a  commission  of  lunacy 
against  Parsons  Persse,  who  was  found  to  have  been  of  unsound 
mind  (with  lucid  intervals)  from  November,  1826.  Parsons  Persse 
died  in  1829  (as  it  was  then  believed)  intestate,  and  Robert  Persse 
entered  into  possession  of  the  Castleboy  estate. 

In  June,  1830,  Robert  Persse  (who  had  not  executed  any  con- 
veyance of  the  Castleboy  estate,  in  pursuance  of  his  covenant  of 
December,  1827)  became  a  party  to  a  deed  to  which  his  second 
son,  R.  Henry  Persse,  was  the  other  party,  by  which,  as  therein 
stated,  for  valuable  consideration  paid  to  him  by  R.  Henry  Persse 
(the  appellant),  the  uses  of  the  Castleboy  estate  were,  by  Henry 
Persse,  settled  to  himself  for  life,  and  after  his  decease  to  the 
appellant,  his  heirs  and  assigns  for  ever. 

Mrs.  Katherine  '(0' Grady)  Persse  having  died  in  1829,  the 
respondent,  in  1838,  contracted  marriage  with  Miss  Frances  Barry, 
and  in  July  of  that  year  executed  a  settlement,  by  which  (among 
other  things)  the  deed  of  8th  December,  1827,  was  recited,  and  it 
was  covenanted  that  as  soon  as  the  respondent  became  possessed 
of  the  Castleboy  estate,  it  should  be  settled  to  the  same  uses  as 
the  Roxborough  estate,  it  being  assumed  at  that  time  that  the 
settlement  of  1826  had  reserved  to  the  respondent  Dudley  a 
reversionary  interest  in  the  settled  estate  of  Roxborough. 

In  1833  Dudley  Persse,  his  second  wife,  and  the  children  of 

both  marriages,  filed  their*  bill  in  the  Court  of  Chancery  in  Ireland 

against  Robert  Persse,  and  against  R.  Henry  Persse  (the  present 

appellant),  to  have  the  deed  of  June,  1830,  set  aside  as  fraudulent, 

and  to  have  a  conveyance  of  the  Castleboy  estate  executed 

*  686    in  pursuance  of  the  *  covenants  in  the  deed  of  December, 

1827.  The  defendants  put  in  their  answers,  and  in  Febru- 
ary, 1837,  the  cause  was  heard  before  Lord  Chancellor  Plunket, 
who  dismissed  the  bill.  On  the  7th  May,  1840,  his  Lordship's 
decree  was  reversed  by  this  House,  the  deed  of  June,  1830,  was 
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declared  void,  and  the  deed  of  December,  1827,  ordered  to  be 
carried  into  execution,  and  the  cause  was  remitted  to  the  Court  of 
Chancery,  to  give  effect  to  the  order  of  this  House.  The  Court 
thereupon  referred  it  to  the  Master,  to  settle  a  proper  conveyance, 
but  the  respondents  never  laid  before  him  a  draft  for  that  purpose. 

On  the  28th  May,  1840,  by  a  deed  made  between  Robert  Persse 
of  the  one  part,  and  the  appellant  of  the  other  part,  for  the  con- 
siderations therein  mentioned,  and  subject  to  annuity  of  iOOl,  to 
Robert  Persse  for  his  life,  Robert  Persse  conveyed  to  the  appellant 
the  Castleboy  estate. 

On  the  6th  August,  1840,  a  deed  was  executed  by  George  Persse 
(a  natural  son  of  Parsons  Persse,  the  alleged  lunatic)  of  the  one 
part,  and  Edward  Doyle  of  the  other  part,  by  which,  reciting  that 
Parsons  Persse  in  his  lifetime  had  been  seised  in  fee  of  the  Castle- 
boy estate,  and  by  will  dated  in  March,  1820,  had  devised  the  said 
estate  to  the  said  George  Persse  and  the  heirs  of  his  body,  and 
that  the  testator  had  died  on  the  25th  October,  1829,  without  hav- 
ing revoked  his  will,  and  that  George  Persse  had  complied  with 
"  the  Act  for  the  abolition  of  fines  and  recoveries,"  it  was  wit- 
nessed that  George  Persse,  for  the  considerations  therein  men- 
tioned, conveyed  the  Castleboy  estates  to  Doyle,  Ac,  to  the  use  of 
himself,  George  Persse,  his  heirs  and  assigns  for  ever. 

On  the  2d  January,  1841,  by  two  indentures  between  the  appel- 
lant of  the  one  part,  and  George  Persse  of  the  other  part,  after 
repeating  the  recitals  of  the  previous  disentailing  deed,  and 
further  reciting  that  Robert  Persse,  the  *heir  at  law  of  *687 
Parsons  Persse,  had  entered  into  possession  of  the  Castle- 
boy estate  as  such  heir  at  law ;  that  George  Persse  had  brought 
an  ejectment  which  had  been  resisted  by  Robert  Persse  and  the 
respondent,  and  that  in  consequence  of  a  disagreement  among  the 
jurors,  there  never  had  been  a  judicial  determination  of  the  same, 
that  Robert  Persse  being  in  possession,  executed  the  deed  of  28th 
May,  1840,  in  favour  of  the  appellant ;  that  the  appellant  and 
George  Persse  had  mutually  agreed  amicably  to  adjust  their  con- 
flicting claims  to  the  said  estate,  it  was  witnessed,  Ac,  that  the 
appellant  gave  up  his  claim  to  three  portions  of  the  Castleboy 
estate  to  the  value  of  820Z.  a  year,  which  portions  he  conveyed 
absolutely  to  George  Persse,  and  that  George  Persse  made  an 
absolute  conveyance  of  the  remainder  of  the  estate  to  the  appel- 
lant, who  granted  a  term  thereon  of  one  thousand  years  to  George 
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Persee,  in  order  to  make  good  the  deficiency  in  value  of  the  three 
portions,  should  they  fail  to  produce  the  full  amount  of  the 
annuity. 

Robert  Persse  died  on  the  23d  January,  1850,  and  the  appellant 
continued  in  occupation  of  the  Castleboy  estate,  with  the  exception 
of  that  part  which  he  had  released  to  Greorge  Persse. 
^  On  the  11th  November,  1850,  Dudley  Persse,  his  second  wife, 
and  the  children  of  both  marriages,*  filed  their  supplemental  bill 
in  the  Court  of  Chancery  in  Ireland  against  the  appellant,  and 
George  Persse  and  Norton  Barry,  a  trustee  under  the  settlement 
of  July,  1833,  praying  that  it  might  be  declared  that  the  respon- 
dents were  entitled  as  against  the  defendants  to  the  benefit  of  the 
several  decrees  and  proceedings  hereinbefore  mentioned,  and  that 
the  defendants  might  be  decreed  in  pursuance  of  the  cove- 
*  688  nant  contained  in  the  deed  of  December,  1827,  *  to  execute 
a  proper  deed  conveying  the  lands  affected  thereby  to  the 
uses  and  trusts  specified  in  the  settlements  of  November,  1826,  and 
July,  1833. 

The  appellant  and  Oeorge  Persse  put  in  their  answers,  claiming 
to  be  entitled  to  the  Castleboy  estate  under  the  will  of  Parsons 
Persse. 

The  supplemental  bill  came  on  for  hearing  before  Lord  Chan- 
cellor Blackburne,  who,  on  the  12th  June,  1852,  pronounced  a 
decree  granting  the  prayer  of  the  bill.^ 

'  See  post,  695,  n. 

'  3  Irish  Cb.  (by  Westropp  and  Trevor),  196.  The  following  are  passages 
from  the  judgment  of  Lord  Chancellor  Blackburne,  which  were  frequently 
referred  to  in  the  course  of  the  argument  Having  stated  the  facts  of  the  case, 
his  Lordship  said :  — 

**  Two  questions  have  been  submitted  to  me  upon  this  state  of  facta.  The 
first,  whether  I  can  now  decree  the  execution  of  a  conveyance  to  carry  into 
effect  the  Lords'  decree,  the  plaintiffs  having  declined  to  have  it  executed  by 
omitting  to  have  a  draft  laid  before  the  Master,  as  they  had  a  right,  and  are 
therefore  said  to  have  been  bound  to  do.  By  this  omission  they  are  contended 
to  have  waived  their  rights,  and  that  they  cannot  have  relief  in  this  suit  This 
objection,  I  confess,  appeared  to  me  to  be  of  a  very  serious  character  before  I 
was  exactly  informed  of  the  facts.  I  am  now,  however,  satisfied  that  it  is  not 
well  founded.  The  object  of  the  plaintiff' 's  suit  was  to  have  a  legal  conveyance 
executed  by  the  proper  parties,  and  for  that  purpose  it  was  essential  that  the 
person  who  had  the  legal  estate  should  be  a  party  to  and  obliged  to  execute  it. 
The  first  matter  to  be  ascertained  was,  in  whom  it  was  vested.  Now  as  to  this, 
the  reply  is  simple.  When  the  Lords  made  their  order  on  the  7th  May,  1840, 
Robert  was  tenant  for  life,  with  remainder  in  fee  to  Robert  Henry  under  the 

[528] 


PEBSSE  t;.  PERSSE.  *689 

*  In  Majy  1858,  the  appellant  presented  a  petition  to  this  *  689 
House,  praying  that  the  caase  on  the  former  appeal  might 

deed  of  1830 ;  by  the  deed  of  28th  May,  1840,  Robert  Henry  became  seised  of 
his  Other's  estate  for  life.  If  matters  had  been  allowed  to  remain  so,  the  deed  of 
proper  parties  could  hare  been  easily  arranged,  for  Robert  Henry  had  the  whole 
legal  estate:  but  the  deeds  of  January,  1841,  which  Robert  Henry  executed, 
totally  disaUed  him  to  execute  the  decree,  that  is,  to  convey  the  legal  estate  ; 
for  by  the  deed  2d  January,  1841,  in  which  he  was  a  granting  party,  he  had  con- 
veyed three  denominations  to  George,  in  fee  absolutely ;  and  the  remainder  to 
him  for  one  thousand  years :  so  that  in  1848,  had  the  plaintiffs  taken  a  convey- 
ance fit>m  Robert  Henry,  it  would  have  given  them  nothing  in  the  three  de- 
nominations, and  in  the  rest  only  an  estate  subject  to  the  trusts  of  the  term 
of  one  thousand  years. 

^  Such  a  conveyance,  it  is  plain,  would  not  have  effectuated  their  right  aa 
established  by  the  decree,  and  while  Robert  Persse,  the  tenant  for  life,  lived,  the 
same  mode  of  evading  the  execution  of  the  decree  which  had  been  resorted  to 
successfully  in  January,  1841,  would  have  been  opened  to  the  defendants,  who 
could  from  time  to  time  have  shifted  the  legal  estate,  and  occasioned  the  neces- 
sity of  filing  bill  after  bill  to  bind  the  legal  owner  by  and  compel  him  to  execute 
the  trust.  The  justification,  therefore,  of  the  course  adopted  by  the  plaintiffi  in 
this  cause,  and  their  omission  to  have  a  deed  executed  to  effectuate  the  decree^ 
is  founded  on  the  conduct  of  the  defendants  who  make  the  objection,  and  wko» 
by  their  own  act,  designedly  and  unjustly  baffled  and  frustrated  the  decree  which 
it  was  their  duty  to  have  effectuated. 

**  This  is  the  substantial  answer  to  the  objection :  that  of  form,  founded  on  the 
supposed  waiver  of  their  right,  arising  from  the  same  cause,  admits  of  this  answer^ 
that  though  they  did  not  avail  themselves  of  the  right  to  have  a  deed  settled  and 
executed,  they  did  not  thereby  forfeit  the  benefit  of  the  Lords'  decree,  which 
declared  their  right,  and  for  ever  bound  the  estate  of  Castleboy  by  the  trusts  of 
the  deed  of  covenant  of  1827. 

*'  The  next  objection  to  the  relief  sought  by  this  bill  is  founded  om  the  will  of 
Robert  Parsons  Persse,  which  is  proved  in  the  cause,  and  by  which  the  estate 
was  devised  to  Geoi^  Persse ;  the  effect  of  which  was  to  prevent  the  descent  to 
Robert,  and  take  away  the  whole  basis  of  the  articles  of  1827,  which,  as  well  as 
all  the  rights  and  estates  thereby  contracted  for,  were  contingent  on  the  suc- 
cession of  Robert  as  heir  at  law  to  the  Castleboy  estate. 

**  It  has  been  contended  by  Robert  Henry  and  George  Persse,  that  no  decree 
can  be  made  until  the  invalidfty  of  that  will  is  established  by  the  verdict  of  a 
jury.  In  my  opinion  this  will,  whether  valid,  or,  as  Robert  Henry  once  con- 
tended, revoked,  forms  no  defence  against  the  right  of  the  plaintiffs  to  have  the 
decree  executed  by  these  defendants. 

**It  is  now  established  that  the  articles  of  1827,  bound  Robert  Persse,  who 
became  a  trustee  of  the  estate,  which  by  the  admission  of  all  the  parties  in  the 
cause,  and  the  assumption  of  the  decree,  descended)  in  1829  to  Robert  as  heir  of 
the  lunatic. 

'*  It  is  further  established  that  the  deed  of  1830,  which  conveyed  to  Robert 
Henry  an  estate  in  fee  in  remainder  afler  the  estate  for  life  to  Robert,  his  father, 
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*  690    be  reheard,  and  the  order  of  May,  1840,  reversed  *  or  altered, 
but  this  petition  was  dismissed  by  the  appeal  committee. 
The  present  appeal  was  then  brought. 

was  fraudulent  and  void,  and  that  Robert  Heniy  became  a  trustee  of  Aat 
estate  for  the  platntifis  claiming  as  porchasers  under  the  articles  of  1S27,  and 
was  bound  by  the  decree  of  May,  1S40,  to  execute  a  deed  to  cany  tbose  arti- 
cles into  execution.  Being  thus  bound,  he  took  the  conveyance  from  his  father 
on  the  28th  May,  1840,  even  then  accepting  a  title  from  him  as  heir :  this  deed 
haying  given  him  the  life  estate  of  his  father.  He  subsequently  on  the  2d  Jan- 
uary, 1841,  executed  the  two  deeds  already  adverted  ta  It  is  worthy  of  obser- 
vation, that  Robert  Henry  does  not  accept  a  grant  from  George,  of  the  de- 
nominations of  which  he  was  to  remain  seised ;  but  that,  on  the  other  hand,  he 
conveys  to  Geoige  the  three  denominations  which  were  to  become  his,  and  grants 
to  George  the  indemnity  term  of  one  thousand  years.  It  is  obvious,  therefore, 
that  the  parties  in  framing  this  deed  were  acting  on  the  assumption  that  the 
title  by  descent  was  that  with  which  they  were  dealing,  as  the  only  real  subject 
matter  of  conveyance ;  and  that  it  was  to  that  title  exclusively  that  they  ascribed 
the  actual  seisin  and  possession  of  the  estate.  On  ihe  other  hand,  when  the  title  of 
the  devisee  was  dealt  with,  it  was  treated  as  it  was,  as  a  claim  by  a  party  who 
had  no  right  to  deal  with  the  possession.  In  fact,  and  in  law,  Robert  had  en- 
tered and  become  seised  as  heir  of  the  lunatic,  this  seisin  was  as  a  trustee,  sub- 
ject to  his  own  use  for  life ;  and  this  he  transferred  to  his  son,  who  thus  became, 
as  he  was  himself,  a  trustee.  The  conveyance  and  grant  to  George,  with  nodoe 
of  this  trust,  both  actual  and  constructive,  made  George  also  a  trustee,  putting 
him,  as  to  all  he  took,  in  the  same  position  as  Robert  Henry  himself.  The  very 
estate  which  George  so  acquired,  and  which  by  accepting  from  Robert  Henry  he 
admitted  his  right  to  grant,  was  the  estate  which  had  descended,  and  which  was 
bound  by  the  trusts  of  the  articles  of  1827.  The  case,  therefore,  of  Robert  Hen- 
ry has  this  peculiarity,  that  it  is  that  of  a  trustee,  not  setting  up  and  claiming  a 
title  paramount  to  his  title  as  trustee,  but  setting  up  a  release  of  a  contested 
claim,  the  consideration  for  which  was  his  grant  (in  violation  of  hb  trust)  to  the 
claimant  of  a  portion  of  the  trust  estates. 

^  How  is  it  possible  to  maintain  such  a  dealing  to  the  total  subversion  of  rights 
established  by  a  decree  of  a  Court  of  justice,  through  the  medium  and  agency  and 
for  the  benefit  of  the  person  who  was  in  the  view  of  this  Court  the  protector  of 
those  rights  ?  If  this  device  and  contrivance  succeed,  then  without  investigation, 
trial,  or  even  notice  to  the  parties  interested,  this  decree  will  have  been  rendered 
nugatory  and  abortive,  and  the  plaintiffs  will  haVb  been  disseised  by  their  own 
trustee  of  part  of  the  estate,  and  of  the  rest  of  it  by  a  stranger  to  whom  their 
trustee  has  betrayed  their  possession,  that  trustee  having,  up  to  the  time  when 
he  thus  acted,  denied  and  impugned  the  title  which  he  thus  recognises  and 
deals  for. 

**  If  there  was  no  authority  to  govern  the  decision  of  a  case  involving  such  con- 
sequences as  must  result  from  the  success  of  the  contrivance  which  has  been 
resorted  to  and  adopted  in  this  case,  its  very  dishonesty  must  have  been  fatal  to 
it  in  any  Court  of  justice.  But  particularly  in  all  its  parts,  and  in  every  aspect 
of  it,  it  is  met  and  condemned  by  fixed  and  settled  principles  of  law. 
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*Mr.  Bolt  and  Mr.   Selwyn  for  the  appellant. — The    *691 
deeds  of  January,  1841,  have  no  relation  to  that  of  Decem- 
ber, 1827.     The  validity  of  the  will  of  Parsons  Persse  *  has    *  692 

^  First,  the  release  of  George  can  only  operate  to  confirm  the  estate  of  R. 
Henry ;  and  as  that  was  an  estate  held  by  him  in  trust,  the  release,  instead  of 
achieving  the  intended  fraud,  operates  to  confirm  the  estate  of  which  he  was  in 
the  actual  seisin  as  grantee  of  the  heir  of  R.  Parsons  Persse,  the  lunatic. 

^  In  the  position  in  which  R.  Henry  and  George  stood,  if  the  latter  had  a  right, 
he  was  disseised,  and  his  release  discharged  the  estate  firom  the  right  of  the  re- 
leasor, and  so  operated  to  confirm  not  only  R.  Henry's  estate  for  the  life  of  his 
father,  but  also  all  the  uses  to  which  the  lands  were  to  enure  on  his  death,  by 
virtue  of  the  articles  of  1827.    See  Littleton,  521,  and  the  note  thereto.  No.  1. 

"  That  the  release  of  George  Persse  to  R.  Henry  could  only  operate  as  a  dis- 
charge, and  not  as  a  conveyance,  is  very  plainly  proved,  by  the  passages  cited 
from  Co.  Litt,  869  a.  The  law  on  this  subject  is  clearly  and  explicitly  expounded 
by  Lord  Redesdale,  in  the  case  of  Saunders  v.  Lord  Annesley.  2  Sch.  &  L.  He 
says,  p.  105 :  'A  conveyance  by  a  person  out  of  possession  can  only  operate  as 
a  release,  and  if  made  to  a  stranger,  where  there  is  no  privity,  it  can  operate 
nothing.'  And,  in  page  98,  he  says :  ^  Whenever  a  person  comes  to  the  posses- 
sion, either  by  judgment  of  law  or  by  his  own  agreement,  and  holds  that  pos- 
session, he,  and  all  who  claim  under  him,  must  hold  it  according  to  his  right  to 
the  possession,  and  cannot  qualify -it  by  any  other  right.'  The  application  of  this 
in  the  present  case  is  very  obvious. 

"  Robert  was  tenant  for  life,  with  remainder  to  the  persons  claiming  under  the 
articles  of  1827,  as  purchasers  for  valuable  consideration  from  him.  This  estate 
he  conveyed  to  his  son,  who  was  bound  to  hold  it  as  his  father  was,  and  could 
neither  alter  nor  qualify  it,  to  the  prejudice  of  the  purchasers  in  remainder.  The 
law,  to  the  same  effect,  is  further  laid  down  in  page  103,  in  terms  peculiarly  ap- 
plicable to  the  position,  right,  and  obligations  of  all  the  parties  in  this  transaction. 
Lord  Redesdale  says :  *  When  possession  is  gained  under  a  contract  by  a  person 
having  a  right  (and  this,  it  is  to  be  observed,  was  the  condition  of  Greorge  Persse), 
he  can  only  have  it  such  as  the  person  has  it  from  whom  he  obtains  possession, 
and  is  bound  to  accept  the  possession  according  to  that  right  (that  is,  George  had 
it  as  R.  Henry  and  Robert  had  held  it),  and  was  bound  by  the  right  of  the  per- 
sons in  remainder,'  and  the  passage  concludes  by  assigning  the  reason,  *•  and  that 
because,  according  to  the  expression  in  the  books,  it  was  his  folly  to  take  posses- 
sion in  such  a  manner,  instead  of  recovering  it  by  lawful  means.' 

**  This,  he  says,  is  the  language  of  the  law ;  and  I  may  add,  that  if  George  has 
extinguished  his  title  as  devisee  and  rendered  its  assertion  difficult  or  impossible, 
he  is  the  author  of  his  own  injury ;  legal  rights  must  be  asserted  by  legal  means ; 
it  is  palpable,  in  this  case,  that  the  means  were  as  illegal  as  the  design  was  col- 
lusive, and  that  that  design  was  to  evade  the  execution  of  the  decree  of  the  House 
of  Lords,  by  repeating  the  same  experiment  which  had  been  practised  in  18S0, 
and  which  that  decree  had  pronounced  to  have  been  fraudulent  and  void. 

"  I  must  therefore  declare  that  the  plaintiffs  are  entitled  to  have  the  former 
decree  carried  into  execution.     And  for  an  injunction  to  put  them  into  pos- 


session.** 
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never  been  finally  decided,  and  when  this  case  was  previously 
under  the  consideration  of  this  House,  Lord  Wynford^  spoke 
of  it  as  one  in  which  there  were  many  circumstances  requir- 
ing further  discussion.  George  Persse  has  title  under  that  will. 
The  appellant  claimed  title  through  Robert  Persse  against  him, 
and  these  two  persons  were  entitled  in  this  state  of  things  to 
adjust  their  opposing  claims.  They  did  this  by  Greorge 
*  693  Persse  conveying  all  his  *  right,  title,  and  interest  to  the 
lands,  but  not  by  a  conveyance  of  the  land  itself,  to  the  ap- 
pellant. It  is  clear  that  George  Persse  had  a  right  to  do  this,  and 
that  what  was  thus  done  was  not  in  contravention  of  the  original 
decree  or  of  the  order  of  this  House.  The  decree  now  appealed 
against  is  erroneous  in  assuming  the  invalidity  of  the  will,  and 
directing  a  conveyance  as  if  no  such  document  existed,  and  the 
order  of  the  House  of  Lords  proceeded  on  the  same  erroneous  as- 
sumption. If  a  stranger  had  any  claim  under  that  will,  he  might 
set  it  up,  and  there  is  no  reason  why  the  same  right  should  be 
refused  to  this  appellant. 

The  Court  below  erroneously  treated  the  appellant  as  a  trustee^ 
instead  of  which  he  is  an  adversary,  and  the  direction  to  him  to 
convey  is  given  to  him  in  the  former  character ;  but  even  if  he 
had  been  a  trustee  as  to  the  respondents,  he  might,  under  the 
particular  circumstances  which  exist  here,  have  bought  the  rever- 
sion from  George  Persse,  the  owner  under  the  will.  The  deeds  of 
January,  1841,  constituted  such  a  purchase.  Narris  v.  Le  Neve^ 
shows  that  under  such  circumstances  a  purchase  may  be  made, 
and  Mandall  v.  Ru99ell^  and  Hardman  v.  JokMon^  recognise  its 
validity,  and  show  that  the  efiect  of  it  would  not  be  to  make  the 
appellant  a  purchaser  for  the  benefit  of  the  respondents.  Admit- 
ting, however,  that  the  appellant  is  trustee,  still  Lesley* %  Ca%e^ 
justifies  what  the  appellant  has  here  done.  The  efiect  of  Sauriders 
V.  Lord  Annesley  ^  was  misapprehended  in  the  Court  below,  for  the 
result  of  that  very  complicated  case  is  not  sufficiently  stated  in 
the  marginal  note,  on  which  it  is  clear  that  Lord  Chancellor 
Blackburne  relied,  and  the  case  itself  does  not  apply  here, 
for  the  *  validity  of  the  will  has  yet  to  be  decided,  and  the    *  694 

1  7  Clark  &  P.  307,  308.  »  3  Mer.  190. 

•  3  Atk.  26,  2  Brown,  P.  C.  73.  *  8  Mer.  347. 

•  2  Eq.  Cas.  Ab.  738,  Preem.  Cb.  52,  case  59 ;  but  see  Mr.  Hoyenden's  note 
to  tbat  case  in  bis  edition  of  Preeman. 

•  2  Scb.  &  L.  78. 
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title  here  is  not  as  it  was  there,  that  of  a  mere  possessory  kind. 
If  the  will  here  is  good,  George  Persse  may  recover  by  ejectment 
against  any  one  holding  in  opposition  to  it. 

The  deeds  of  January,  1841,  constitute  a  valid  transaction  of 
sale  and  purchase  in  virtue  of  legal  rights,  and  cannot  be  set 
aside  on  technical  grounds  of  equity. 

The  respondents  here  never  carried  in  a  conveyance  to  the 
Master's  oflSce  ;  they  therefore  waived  their  right  under  the 
original  decree.  But  suppose  they  had  got  a  conveyance  settled 
under  that  decree,  it  must  have  recited  the  death  of  Parsons 
Persse,  intestate,  and  without  lawful  issue  (facts  still  open  to  con- 
test), and  all  that  Robert  Persse,  who  was  then  alive,  could  have 
conveyed,  would  have  been  such  interest  as  he  at  that  time  pos- 
sessed. There  would  not  then  have  been  any  trust,  and  the 
appellant  might,  the  moment  afterwards,  have  purchased  from 
George  Persee,  and  thus  have  got  a  superior  title,  and  one  wholly 
independent  of  the  outstanding  title  of  the  respondent. 

The  decree  here  is  defective  in  form  as  well  fis  substance.  It 
has  carried  the  supposed  effect  of  the  deed  of  1827  much  further 
than  the  deed  itself  warrants.  It  is  defective  on  that  account. 
It  is  also  defective  for  not  giving  to  the  appellant,  even  supposing 
him  to  be  a  trustee,  any  compensation  in  respect  of  any  claims  he 
may  have  upon  the  property  which  he  is  now  required  absolutely 
to  surrender. 

The  Lobd  Chancellor.  —  Mr.  Solicitor-General,  there  is  only 
one  point  to  which  I  wish  to  direct  your  attention.  I  think  the 
great  bulk  of  the  argument  may  be  disposed  of  very  easily.  The 
decree  in  the  original  suit,  affirmed  in  this  House,  and  subse- 
quently carried  out  by  the  decree  of  the  Court  of  Chan- 
cery in  Ireland,  says  :  "  That  the  plaintiffs  *  be  and  they  •  696 
are  hereby  declared  entitled  to  the  benefit  of  the  said  in- 
denture of  the  8th  day  of  December,  1827,  in  the  pleadings  men- 
tioned, and  the  covenants  and  agreements  therein  contained."  I 
advert  to  that  for  the  purpose  of  showing  that  according  to  the 
opinion  of  this  House  afterwards  acted  upon  by  the  Court  of 
Chancery  in  Ireland,  there  was  an  interest  in  the  children,  be- 
sides that  of  the  eldest  son  of  Dudley.^    I  allude  to  that  for  the 

'  The  supplemental,  like  the  original  bill,  had  been  filed  in  the  names  of  Dudley 
Persse,  of  his  second  wife,  and  of  the  children  of  both  his  marriages.    On  the 
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*  696  ♦  purpose  of  showing  that  there  is  nothing  in  the  argument 
as  to  the  eldest  son.  I  do  not  think  I  am  at  all  called 
upon  to  invito  the  attention  of  the  House  to  consider  what  the 
ground  might  have  been  on  which  that  conclusion  was  arrived  at, 
but  I  think  I  see  on  the  surface  of  it,  dealing  with  the  matter  in 

hearing  before  Lord  Chancellor  Blackburne  an  objection  was  taken  for  miajoinder 
of  parties,  founded  on  the  particular  words  of  the  settlement  of  November,  1826. 
The  following  is  an  extract  from  the  report,  p.  201 :  — 

'^  Serjeant  Christian  for  R.  H.  Persse  objected  that  there  was  a  misjoinder  of 
plaintiffs,  for  that  the  children  of  the  second  marriage  of  Dadlej  Persse,  who 
were  joined  as  coplaintiffs,  had  no  interest  in  the  lands  which  were  the  subject 
of  the  suit  By  the  limitations  of  the  settlement  executed  on  the  first  marriage 
of  Dudley  Persse  (which  limitations  also  regulated  the  Castleboy  estate),  the 
estate  was  limited  to  the  first  son  of  the  marriage  *  and  the  heirs  male  of  such 
son  lawfully  issuing';  there  were  no  words  of  procreation,  as  *body,'  &c.,  and 
this  limitation  gave  to  the  eldest  son  of  the  first  marriage  an  estate  in  fee  simple, 
Lit.  §  31,  Abraham  v.  Twigg,  Cro.  Eliz.  478.  Dudley  Persse  had  therefore  no 
reversion  which  could  be  the  subject  of  the  second  settlement,  and  the  bill  must 
be  dismissed.  Richardson  v.  Nixon,  2  Jo.  &  Lat.  250,  S.  C.  6  Ir.  Eq.  Rep.  335 ; 
Padwick  v.  Piatt,  11  Beav.  603 ;  Fulham  u.  McCarthy,  1  H.  L.  Cas.  703. 

"  Mr,  Hartley  for  the  plaintiff:  —  Although  to  make  the  limitation  that  of  an 
estate  tail,  there  must  be  some  words  in  the  limitation  to  show  of  whose  body  the 
issue  is  to  be,  yet  it  is  not  necessary  that  the  word  '  body '  should  be  contained  in 
the  limitation,  and  the  intention  of  the  parties  to  create  an  estate  tail  will  be 
looked  to:  Beresford's  Case,  7  Rep.  135;  Shelley  v.  Lady  Earsfield,  1  Ch.  Rep. 
110.  But  even  if  this  was  not  so,  this  bill  is  filed  merely  to  carry  out  a  decree  of 
this  Court,  founded  upon  an  order  of  the  House  of  Lords,  which  declares  that 
Dudley  Persse  and  the  issue  of  both  his  marriages  are  entitled  to  have  this  cove- 
nant specifically  executed.  There  were  children  of  the  second  marriage  who 
were  coplaintiffs  in  the  original  suit. 

"  The  Lord  Chancellor.  —  Without  expressing  any  opinion  on  the  point  of 
misjoinder  which  has  been  stated  by  Serjeant  Christian,  I  am  of  opinion  that 
I  am  bound  to  hear  this  case  upon  the  record  as  at  present  framed.  The  children 
of  Dudley  Persse  by  the  second  marriage  were  coplaintiffs  in  the  original  bill, 
with  their  father  and  the  issue  of  the  first  marriage.  No  objection  to  the  record 
on  that  ground  appears  to  have  been  made,  and  they  were  continued  in  their 
position  as  appellants  upon  the  appeal :  no  objection  appears  to  have  been  taken 
in  the  House  of  Lords  of  the  kind  now  stated ;  and  the  Lords'  order  declares  that 
the  issue  of  the  second  marriage,  as  well  as  the  other  appellants,  were  entitled  to 
a  specific  execution  of  the  covenant  which  was  the  subject  of  the  appeal.  The 
present  suit  is  merely  in  aid  of  it,  and  to  facilitate  the  execution  of  the  original 
decree  pronounced  in  pursuance  of  that  order,  and  I  must  therefore  consider  that 
this  question  is  closed  by  the  previous  proceedings  and  the  House  of  Lords*  order, 
and  I  overrule  the  objection." 

This  point  was  mentioned  but  was  not  pressed  in  the  argument  at  the  bar  of 
ibis  House  on  the  present  occasion. 
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equity,  one  or  two  matters  that  might  have  occasioned  it.  In  the 
first  place,  it  may  well  be  that  the  Court  below  was  warranted  in 
thinking  that  that  was  a  mere  lapse  in  framing  the  settlement. 
That  is  with  regard  to  the  original  settlement  of  the  Roxborough 
estate  ;  but  further,  with  regard  to  the  Gastleboy  estate,  the  Court 
may  have  thought  that  that  might  be  dealt  with  just  as  if  there 
had  been  no  Roxborough  estate.  An  agreement  was  made  to 
settle  the  estate  on  the  marriage.  Then  it  might  be  said  that 
though  the  expression  is  ^'  heirs  male,"  that  must  have  meant 
^^  heirs  male  of  the  body."  I  think  that  either  of  those  reasons 
may  be  thought  a  very  good  ground  for  coming  to  the  conclusion 
at  which  the  Court  below  arrived  in  conformity  with  the 
decision  of  this  *  House.  That,  therefore,  disposes  of  the  *  697 
question  of  the  improper  joinder  of  the  plaintiffs  here, 
because  if  it  is  right  to  have  these  persons  as  parties  in  the 
original  suit,  it  cannot  be  wrong  to  have  the  same  persons  as  par- 
ties in  the  supplemental  suit,  and  as  to  those  other  parties,  they 
stood  exactly  in  the  same  category.  That  is  an  objection  of  form 
which  I  thought  it  right  to  advert  to. 

Now  with  regard  to  the  question  of  substance,  what  the  decree 
does  is  this :  The  decree  complained  of  in  the  supplemental  suit 
first  declares  that  these  deeds  of  1830  and  of  1841  are  fraudulent 
and  void  as  far  as  they  interfere  with  the  deed  of  the  8th  of  De- 
cember, 1827,  and  it  is  ordered  that  the  defendants  should  execute 
a  proper  deed  of  conveyance  in  pursuance  of  the  covenants  in  the 
deed  of  December,  1827.  With  regard  to  that  part  of  the  case, 
what  has  been  done  by  the  decree  in  the  original  suit  was  to 
declare  that  the  plaintiffs  were  entitled  to  have  that  conveyance  as 
against  Robert  and  this  appellant,  in  one  of  whom  the  legal  estate 
was  vested.  What  has  since  been  done  is  this.  The  whole  legal 
estate,  at  the  time  of  that  decree,  was  not  in  the  appellant,  but  by 
the  deed  of  1840  was  intended  to  be  so,  for  the  life  estate  of  Rob- 
ert was  conveyed  to  the  appellant,  and  he  afterwards  dealt  with 
that  estate  by  conveying  an  absolute  interest  in  it  to  George,  the 
natural  son  of  Parsons  Persse,  in  consideration  of  certain  rights 
which  were  given  up  to  him  by  George,  and  both  acted  on  the 
assumption  that  there  had  been  a  will  and  not  an  intestacy.  Now 
the  original  decree  having  directed  Robert  and  the  appellant  to 
convey  pursuant  to  the  covenants  of  the  deed  of  1827,  and  Robert 
having  subsequently  died,  and  all  his  interest  having  passed  to  the 
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appellant,  the  question  is  what  were  the  rights  of  the  parties  when 

Robert  died  ?    I  think  it  is  perfectly  clear  that  the  appellant,  or 

those  who  claim  under  him,  had  no  right  to  embarrass  the 

*  698    cestui  que  tru%U  bj  setting  up  a  seisin  *  different  from  that 

on  which  they  had  accepted  the  trusts  in  question,  and 
when  the  conveyance  was  originally  made  by  the  deed  of  1880, 
that  conveyance  began  by  reciting,  that  in  the  year  1830,  Robert 
Persse  was  seised  in  fee  simple  in  possession,  and  to  that  deed 
Robert  and  the  appellant  were  parties.  That  statement  of  title 
must  have  been  on  the  assumption  that  there  was  an  intestacy, 
therefore  Robert  and  the  appellant  are  estopped  (as  between  them 
and  for  those  for  whom  they  were  trustees  under  the  deed  of 
1827)  from  saying  that  Robert  was  not  at  that  time  seised  in  fee, 
and,  in  like  manner,  both  the  appellant  and  George  are  now 
estopped  from  disputing  that  the  estate  of  Robert  had  passed  to  the 
appellant.  What  the  appellant  does  is,  he  first  embarrasses  that 
by  conveying  away  a  portion  to  George.  The  result  of  that  is 
clear,  that  George  becomes  a  trustee  for  those  for  whom  the  appel- 
lant had  been  a  trustee.  They  were  therefore  properly  made  par 
ties  to  the  bill  against  the  appellant  (whose  uncle  and  father  are 
now  dead)  and  George,  in  order  to  obtain  from  the  two  what  they 
could  not  obtain  from  the  appellant  alone,  and  it  was  therefore 
right  to  declare  that  the  deeds  were  void  as  against  those  parties 
in  whose  favour  the  deed  of  1827  was  executed,  and  in  ordering 
the  appellant  and  George  to  convey  according  to  that  deed. 

The  only  point  on  which  I  should  wish  to  hear  the  Solicitor- 
General  is  this,  whether  the  decree  has  been  sufficiently  guarded 
in  not  securing  to  Robert  Henry  any  rights,  if  there  are  any, 
which  he  may  have  by  virtue  of  this  will,  because,  suppose  in- 
stead of  having  taken  a  conveyance  from  George,  he  had  merely 
taken  a  contract,  and  the  conveyance  had  been  executed  after- 
wards according  to  that  contract,  if  George  was  to  bring  an  eject- 
ment,, and  it  is  contended  on  the  part  of  the  appellant  that  there 
is  nothing  to  prevent  him  doing  so,  the  question  would  be 

*  699    *  whether  the  terms  of  this  decree  would  prevent  him  from 

asserting  that  right  which,  but  for  the  terms  of  the  decree, 
he  might  assert.  All  I  wish  to  hear  the  Solicitor-Gtoneral  upon  is, 
whether  or  not  any  provision  should  have  been  introduced  into 
this  decree  saving  to  the  appellant  a  right  to  assert  any  title  which 
he  might  have  under  this  will  by  ejectment  or  otherwise. 
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The  Solicitor' General^  Sir  It.  Bethell  (^Mr.  Qiffard  appeared 
with  him),  for  the  respondents.  —  Tlie  transaction  on  the  part  of 
the  appellant  was  fraudulent,  and  therefore  he  acquires  by  it  no 
title  whatever.  The  appellant  gave  no  consideration  for  what  he 
received  from  George  Persse,  except  the  assurance  made  by  virtue 
of  that  title  derived  from  Robert  Persse,  which  Robert  held  as 
trustee  for  the  respondent.  That  was  a  fraud  ;  and  the  gift  thus 
fraudulently  made  has  been  restored  by  the  decree  now  under 
appeal.  The  same  equity  applies  both  against  George  and  the 
appellant.  If  that  is  so,  then  this  fraudulent  contract  cannot  be 
founded  on  so  as  to  require  any  provision  to  be  introduced  into 
the  decree  to  protect  either  of  these  two  persons,  who  have  thus 
entered  into  the  fraudulent  agreement.  Another  answer  to  the 
question  now  put  may  be  found  in  the  deeds  of  1841.  In  these 
two  conveyances,  the  appellant  is  treated  as  the  only  person  who  had 
any  legal  title  to  convey,  and  yet  George,  who  according  to  assump- 
tion now  put  forward,  ought  to  have  been  the  person  first  to  con- 
vey, takes  from  the  other  an  adverse  title,  and  accepts  from  him 
an  assurance  in  fee  of  part  of  the  estate,  and  a  term  of  years  of 
the  rest.  If  there  was  any  thing  which  was  required  to  be  intro- 
duced into  the  decree,  it  would  be  on  the  ground  that  some  title 
existed  in  the  devisee.  But  the  only  individual  who  could 
put  forward  a  claim  to  that  would  be  George  Persse. 
*  Now  the  appellant  has  taken  nothing  from  him  but  the  *  700 
release  of  a  right.  The  respondent  has  a  claim  to  that, 
for  he  is  entitled  to  the  benefit  of  all  dealings  by  liis  trustee  with 
his  estate.  The  meaning  of  the  decree  is,  tliat  George  Persse  has 
taken  from  the  appellant  a  fraudulent  conveyance  of  that  which 
was  in  the  appellant,  but  only  in  him  as  trustee.  The  argument 
for  the  appellant  admits,  and  indeed  asserts,  that  George  did  not 
convey  tlie  land,  but  only  his  right,  title,  and  interest.  When  a 
man  is  out  of  possession,  he  must  convey  in  that  form,  he  cannot 
do  more :  he  cannot  pretend  to  make  a  conveyance  of  the  estate 
itself,  for  possession  is  necessary  for  that  purpose.  The  allegation 
of  fraud  being  sustained  in  the  original  case,  this  decree  might 
have  set  aside  the  subsequent  release.  Tlie  decree  might  have 
declared  that,  under  the  circumstances,  parties  entitled  to  the 
benefit  of  the  release  executed  by  George  Persse,  might  retain  it, 
but  that  the  respondents  were  entitled  to  have  it  set  aside  as 
fraudulently  made  as  to  them,  and  to  have  restitution  of  that 
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part,  but  that  €reoi^  Persse  himself  could  not  be  relieved  from 
the  effect  of  that  release,  but  was  bound  by  the  consequences  of 
his  own  fraudulent  act.  On  these  considerations,  the  House  must, 
it  is  submitted,  come  to  the  conclusion  that  George  Persse  is  not 
entitled  to  any  protection  at  all,  and  that  the  decree  declaring  the 
rights  of  Dudley  Persse  against  the  acts  of  the  appellant  and  of 
Greorge  Persse  must  be  supported. 

The  decree  has  given  effect  to  the  plain  intention  of  the  order 
of  this  House.  The  expressions  used  in  giving  judgment  in  this 
House  are  explained  and  justified  by  the  argument  at  that  time. 
It  was  said  that  Robert  Persse,  the  father,  was  not  duly  protected 
by  not  having  leasing  powers,  and  by  not  having  protection  against 

impeachment  for  waste,  and  it  was  with  reference  to  these 
*  701    matters,  and  *  to  them  alone,  that  the  observations  which 

have  been  referred  to  were  made. 

Mr.  Selwyriy  in  reply.  —  There  was  no  fraud  in  entering  into 
these  deeds.  They  constituted  a  fair  and  prudent  settlement  of 
conflicting  claims.  The  appellant  had  a  clear  right  to  purchase 
what  George  conveyed  to  him.  That  was  a  conveyance  of  some- 
thing independent  of  the  deed  of  1827.  Not  being  a  fraudulent 
purchase  during  the  continuance  of  the  life  estate,  it  did  not  be- 
come so  afterwards.  The  respondent  cannot  be  allowed  to  impeach 
this  purchase  without  being  called  on  to  pay  compensation  for 
the  interest  obtained  under  it.  The  only  question  in  equity  is, 
whether  there  has  been  a  valuable  consideration  for  the  purchase. 
There  has  been  such  a  consideration  here.  If  the  appellant  is  a 
trustee  at  all,  he  is  only  so  for  the  life  estate,  but  that  did  not 
affect  his  right  to  purchase  a  different  and  an  adverse  interest,  and 
the  conveyance  now  ordered  to  be  made  should  be  so  guarded  as 
to  leave  the  appellant  the  full  benefits  of  the  interest  so  purchased. 

The  Lord  Chancellor.  —  What  I  propose  to  do  is,  more  at 
leisure  to  look  into  the  case  and  have  it  put  into  the  paper  again 
on  some  early  day.  If  it  should  turn  out  on  reconsideration  of 
this  matter  that  I  did  not  put  before  the  Solicitor-General  all  the 
points  on  which  I  should  wish  to  hear  him  argue,  the  case  shall  be 
heard  fully  out,  and  we  will  treat  what  has  been  done  during  the 
last  half-hour  as  liaving  been  merely  a  matter  of  desultory  discus- 
sion.    If  I  should  think  it  did  turn  on  that  point,  it  has  been  fully 
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discussed,  and  I  shall  be  prepared  to  move  the  judgment  of  the 
House. 

*  The  Lord  Chancellor,  having  fully  stated  the  facts  of  *  702 
the  case,  said. —  Of  course,  my  Lords,  I  need  not  now  de- 
clare that  the  deed  of  June,  1830,  was  an  attempt  to  do  what  it 
was  beyond  the  power  of  Robert  Persse,  the  father,  to  do,  if  that 
previous  agreement  of  December,  1827,  was  valid.  If  he  had  by 
a  valid  and  binding  contract  agreed  that,  subject  to  his  own  life 
interest,  the  property  at  his  death  should  go  in  the  same  way  as  the 
Roxborough  estate,  he  could  not  afterwards  alter  that  by  saying 
that  it  should  go  in  a  different  manner,  namely,  to  his  second  son. 
The  Court  of  Chancery  in  Ireland  having  made  a  decree  on  this 
matter,  that  decree  was  brought  by  appeal  to  this  House,  and  your 
Lordships  directed  the  earlier  deed  to  be  carried  into  effect  by  a 
conveyance,  a  direction  of  which  the  Court  of  Chancery  was  to 
look  to  the  execution.  The  other  deeds,  of  which  your  Lordships 
have  heard,  were  then  executed,  and  their  validity  to  prevent  the 
performance  of  the  previous  direction  of  this  House,  and  of  the 
consequent  order  of  the  Court  of  Chancery,  is  now  the  question  to 
be  considered. 

So  long  as  Robert,  the  father,  lived  there  was  no  interest  in 
possession  in  Dudley  Persse,  or  any  of  those  who  claimed  under 
the  settlement.  It  is  not  therefore  a  matter  of  surprise  that  no 
steps  were  taken  by  the  respondents  during  the  life  of  Robert 
Persse.  But  when  Robert  Persse  died,  in  1850,  then  arose  a 
question,  who  was  entitled  to  this  estate  ?  because  there  would  be 
no  doubt,  according  to  the  deed  of  1827,  and  the  decree  finally 
established  by  the  order  of  your  Lordships'  House,  that  when 
Robert  Persse's  life  estate  was  out  of  the  case,  the  estate  would  go 
to  Dudley  Persse,  and  to  those  who  claimed  under  him ;  and  then 
it  would  be  a  matter  of  course  for  the  parties  to  apply  for  and 
get  a  conveyance.  But  it  appears  that  intermediately  be- 
tween *  the  decree  that  was  pronounced  by  the  order  of  *  703 
your  Lordships'  House,  and  the  death,  ten  years  afterwards, 
of  Robert  Persse,  new  legal  interests  had  been  created,  new  legal 
interests,  at  all  events,  in  the  Castleboy  estate.  For  the  property 
having  been  conveyed  in  1830,  so  that  the  legal  and  beneficial 
estate  was  in  Robert  during  his  life,  and  the  legal  interest  (but, 
according  to  the  decision  of  the  House,  only  the  legal  interest)  in 
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the  reversion  after  the  death  of  Robert  had  been  conveyed  to 
B.  Henry,  the  appellant,  it  appears  that  by  a  deed  dated  the  28th 
of  May,  1840,  which  is  exactly  three  weeks  after  the  order  of  your 
Lordships'  House,  Robert  conveyed  his  life  interest,  indeed  his 
whole  interest  (he  having  nothing  but  his  life  interest  to  convey), 
to  his  son,  the  appellant,  in  fee,  in  consideration  of  an  annuity 
secured  to  him.  The  result  of  that  was,  that  by  that  conveyance 
made  by  Robert,  the  appellant  became  the  owner  of  the  legal  fee. 
If  that  had  been  all  it  would  have  made  no  difference,  because  the 
legal  fee  had  already  been  vested  in  the  appellant  by  the  transac- 
tion of  1830.  When,  therefore,  Robert,  the  father,  died,  that  con- 
veyance would  have  no  effect.  It  was  only  a  conveyance  which 
operated  on  his  life  estate,  and,  of  course,  his  death  would  terminate 
it. 

But  it  appears  that  that  was  not  the  only  dealing  with  the  prop- 
erty. It  seems  that  after  the  pronouncing  of  this  decree,  it  was 
discovered,  or  at  some  previous  time  it  had  been  suggested,  if  not 
discovered,  that  it  was  wrong  to  speak  of  the  lunatic,  Parsons 
Persse,  as  dying  intestate  ;  for  that,  in  truth,  he  had  made  a  will 
prior  to  his  lunacy,  and  which  was  made,  as  it  was  suggested,  when 
he  was  of  competent  mind  to  make  a  will.  As  to  the  truth  of  that 
statement  it  is  not  necessary  now  to  speculate.  The  parties  chose 
to  treat  that  as,  at  all  events,  a  possible  state  of  things ;  and  in 
January,  1841,  eight  months  after  the  conveyance  which 
*  704  had  been  made  by  Robert  of  his  life  *  interest  to  his  son, 
the  appellant,  the  son,  having  thus  got  the  entire  legal  fee, 
entered  into  ^  contract  with  the  persons  who  were  entitled,  or 
claimed  to  be  entitled,  to  the  whole  interest,  legal  and  beneficial, 
under  this  alleged  prior  will  of  the  lunatic ;  and  what  they  did  was 
this :  the  appellant  said,  ^'  If  the  will  is  valid,  and  you  are  entitled 
under  it,  you  will  have  the  whole  estate ;  if  you  are  not  entitled, 
then  I  have  the  whole  legal  fee  in  me.  Now,  I  will  immediately 
give  you  up  a  portion  of  the  property,  of  the  value  of  3201.  a  year, 
or  thereabouts,  and  in  consideration  of  my  doing  that,  you  shall 
agree  that,  whatever  be  your  right  and  interest  under  the  prior 
will  (if  there  was  a  prior  will),  you  will  convey  that  to  me ;  and 
further,  I  will  not  only  convey  to  you  a  portion  of  tiie  estate,  but  I 
will  convey  to  you  the  whole  of  the  estate  for  the  term  of  a  thou- 
sand years,  to  secure  to  you  that  which  I  assert,  namely,  that  what 
I  have  conveyed  to  you,  or  am  to  convey  to  you,  in  fee,  is  of  the 
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full  value  of  320Z.  a  year."  That  arrangement  was  carried  into 
effect,  or  was  intended  to  be  carried  into  effect,  by  two  deeds,  both 
dated  the  2d  of  January,  1841,  by  the  one  of  which  the  appellant 
conveyed  a  portion  of  the  Castleboy  estate  in  question  to  George, 
who  was  the  natural  son,  and  the  devisee  under  the  alleged  will ; 
and  he  also,  for  a  term  of  years,  secured  the  value  of  that  which 
he  had  so  conveyed.  On  the  other  hand,  George  released  to  the 
appellant  all  his  right  and  title,  such  as  it  was,  under  this  alleged 
will. 

Now,  it  is  quite  obvious  that  the  result  of  that  was,  that  the  legal 
estate  had  been  put  out  of  the  appellant  into  George  absolutely  as  to 
a  portion  of  it,  and  for  a  term  of  one  thousand  years  as  to  the  whole. 
The  right  of  the  respQndent  Dudley,  under  the  decree  of  the  Court 
of  Chancery,  made  in  pursuance  of  the  order  of  your  Lordships' 
House,  was  to  have  the  fee  conveyed  to  him  as  soon  as  the 
death  of  his  father  had  removed  that  life  estate  out  of  *  the  *  705 
way.  It  was  a  matter  of  course,  therefore,  that  the  person 
who  held  the  fee  (which  he,  under  the  order  of  your  Lordships' 
House,  and  the  subsequent  decree,  was  bound  to  convey),  having 
encumbered  that  fee  by  creating  interests,  the  other  parties,  those 
to  whom  he  conveyed,  must  be  subject  to  the  same  right  as  existed 
against  the  appellant  himself,  to  convey  the  property  pursuant  to 
the  decree  that  had  been  directed  by  your  Lordships'  House.  Con- 
sequently it  became  a  matter  of  obvious  necessity  and  obvious  right 
to  file  a  supplemental  bill  against  those  new  parties  who  had  thus 
caused  the  estates  to  be  encumbered  in  a  manner  embarrassing  to 
persons  whose  title  had  been  declared  by  the  former  order  of  the 
House  and  the  subsequent  decree.  It  was  a  matter  of  course, 
therefore,  to  file  a  supplemental  bill  against  the  former  parties,  and 
against  George,  who  had  taken  this  new  interest.  Tliat  bill  was 
accordingly  filed,  and  a  decree  was  made,  giving  relief  exactly  in 
conformity  to  what  had  been  done  before,  namely,  declaring  that 
Dudley  Persse,  and  those  claiming  under  him,  were  entitled  as 
against  B.  Henry,  and  as  against  George,  who  claimed  imder  ]iim, 
to  have  a  conveyance  made  in  pursuance  of  what  had  been  for- 
merly declared  to  be  their  rights. 

But  the  appellant  sets  up  this  objection,  that  since  that  decree 
in  1840,  he  has  obtained  by  conveyance  or  release  from  George  a 
new  and  different  interest  from  that  which  was  intended  to  be 
affected  by  the  decree,  and  was  alone  affected  by  the  decree,  pro- 
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uounced  in  1840  in  your  Lordships'  House.  I  have  considered 
this  case  attentively,  and  I  have  finally  come  to  the  conclusion  that 
that  suggestion  is  one  that  cannot  be  adopted.  The  appellant  was 
bound  by  the  former  decree,  and  continues  bound  by  the  former 
decree,  to  convey  the  fee  simple.  It  is  no  answer  to  those 
who  insist  upon  the  rights  declared  in  their  favour  by  that 

*  706    *  decree,  and  the  deed  which  was  the  foundation  of  it,  to 

say :  "  Well,  but  since  that  decree  was  made  I  have  chosen 
to  take  a  conveyance  or  release "  (or  whatever  name  is  to  be 
given  to  it)  ^^  of  some  other  interests  than  that  which  the  decree 
was  meant  to  aflFect."  The  answer  to  that  is :  "  Obey  the  decree, 
convey  the  fee  simple  in  the  mode  in  which  the  decree  has  made  it 
your  duty  to  convey  it,  and  then  you  may  se(  up  any  other  rights 
that  you  can  get.  If  you  have  chosen  so  to  take  a  conveyance  or 
release  as  to  make  it  impossible  to  convey  the  property  without 
parting  with  some  other  interest  which  the  decree  was  not  meant 
to  affect,  that  is  a  matter  with  which  these  parties  in  this  supple- 
mental suit  have  nothing  to  do.  They  were  declared  entitled  by 
the  former  decree  to  have  a  conveyance  from  you  of  that  fee 
simple  upon  certain  trusts  and  uses,  and  that  conveyance  you  are 
bound  to  execute."  That  was  the  view  taken  by  Lord  Chancellor 
Blackburne,  and,  in  my  opinion,  it  was  taken  with  perfect  cor- 
rectness. 

In  the  course  of  the  argument  (ante,  p.  695),  I  intimated  an 
opinion  that  there  was  nothing  whatever  in  the  objection  that 
there  were  here  one  or  more  plaintiffs  who  had  no  interest.  I  do 
not  think  that  is  at  all  material,  because  whether  or  not  that  is 
the  case  per  incuriam,  or  otherwise,  does  not  signify.  This  House 
declared  in  the  former  decree,  that  Dudley  Persse,  and  all  bis 
children,  namely,  the  eldest  son  and  his  two  daughters  by  the 
first  marriage,  and  the  children  by  the  second  marriage,  were  en- 
titled to  the  benefit  of  that  conveyance.  In  my  opinion  that  was 
perfectly  right,  because  although  it  may  be  true  according  to  the 
strict  legal  construction  of  the  Roxborough  settlement,  that  there 
was  no  reversion  properly  so  called,  the  contract  to  settle  the 
estate  was  a  contract  executory  in  its  nature,  and  very  likely  the 
Court  thought  it  was  totally  unimportant  whether  it  created 

*  707    an  estate  tail  or  not.     It  was  perfectly  *  manifest  that  it 

was  the  intention  that  it  should  create  an  estate  tail.  That 
gets  rid  of  that  minor  difficulty.     It  appears  to  me  therefore  that 
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the  Court  below  took  a  perfectly  correct  view  of  the  case,  and  con- 
sequently that  this  appeal  is  utterly  without  foundation. 

Decree  affirmed,  and  appeal  dUmissedj  with  costs. 

Lords'  Journals,  9th  June,  1866. 


BUSH  r.  FOX. 
1856.    Jane  24. 

WiLUAM  Bush,  Plaintiff  in  error. 

Sib  Charles  Fox,  Knight,  and  others.  Defendants  in  error.^ 

Patent.     Misdirection, 

In  an  action  for  an  alleged  infringement  of  a  patent  where  the  defence  is  that 
the  8ap{>08ed  invention  is  not  new,  the  Judge  may  compare  the  plaintiff's 
specification  with  the  specification  of  a  previous  patent,  and  may  on  such  com- 
parison direct  the  jury  to  find  a  verdict.' 

B.  took  out  a  patent  which  he  described  as  relating  to  '*  means  and  apparatus  for 
working  under  water  in  order  to  produce  excavations  and  building  founda- 
tions of  lighthouses,  piers,  jetties,  and  other  structures  under  water."  There 
had  been  a  previous  patent  taken  out  by  another  person,  for  "  An  apparatus  to 
facilitate  excavating,  sinking,  and  mining.*'  On  comparing  the  two  patents, 
the  Judge  at  the  trial  was  of  opinion  that  both  claimed  substantially  the  same 
invention.  The  evidence  showed  some  difference  in  the  mode  of  working,  but 
the  witnesses  said  that  both  patents  had  substantially  the  same  object.  The 
Judge  thereon  directed  a  verdict  to  be  found  for  the  defendant :  * 

Held  that  the  direction  was  right. 

This  was  an  action  brought  in  the  Court  of  Exchequer  for  the 
infringement  of  a  patent,  dated  21st  September,  1841,  and  granted 
for  the  invention  of  ^'  improvements  in  the  means  of,  and 
in  the  apparatus  for,  building  and  working  *  under  water.  *  708 
The  defendants  having  craved  oyer  of  the  letters  patent, 
pleaded,  1.  That  the  Queen  did  not  give  or  grant  to  the  plaintiff 
such  licence  as  is  in  the  declaration  mentioned  in  manner  and  form, 
&c.     2.   That  he  was  not  the  true  inventor.     3.   That  the  sup- 

'  Betts  V.  Menzies,  10  H.  L.  Cas.  125 ;  Harwood  v.  Great  Northern  B.  Co.,  11 
H.  L.  Cas.  663 ;  Mersey  Docks  Trustees  v,  Gibbs,  11  H.  L.  Cas.  694. 

*  Mersey  Docks  Trustees  v.  Gibbs,  Law  Rep.  1  H.  L.  98. 

*  Simpson  v,  Holliday,  Law  Bep.  1  H.  L.  818. 
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posed  invention  in  the  declaration  mentioned  was  not  an  invention 
of  a  certain  manner  of  new  manufacture  in  manner  and  form, 
&c,  4.  That  the  invention  was  not  new.  5.  That  the  plaintiff 
did  not  particularly  describe  and  ascertain  the  nature  of  it,  and  in 
what  manner  it  was  to  be  performed.  6.  That  the  specification 
was  not  enrolled.     And,  7.   Not  guilty. 

The  invention  was  described  in  the  introductory  part  of  the 
specification  as  follows :  ''  My  invention  relates  to  means  and 
apparatus  for  working  under  water,  in  order  to  produce  exca- 
vations, and  building  foundations  of  lighthouses,  piers,  jetties, 
and  other  structures  under  water." 

The  specification  described  the  invention  by  reference  to  draw- 
ings, and  concluded  as  follows:  "  Having  thus  described  the  na- 
ture of  my  invention,  and  the  manner  of  performing  the  same,  I 
would  have  it  understood  that  I  do  not  confine  myself  to  the 
precise  details  shown,  provided  the  peculiar  character  of  my  in- 
vention be  retained,  but  what  I  claim  is  the  mode  of  constructing 
the  interior  of  a  caisson,  in  such  manner  that  the  workpeople  may 
be  supplied  with  compressed  air,  and  be  able  to  raise  the  materials 
excavated,  and  to  make  or  construct  foundations  and  buildings  as 
above  described. 

At  the  trial  before  the  Lord  Chief  Baron  at  the  sittings  after 
Michaelmas  term,  1852,  the  letters  patent  and  specification  having 
been  put  in  and  read,  the  plaintiff  in  error  was  called  and  exam- 
ined as  a  witness.  He  described  his  invention  to  consist  in  a  par- 
ticular mode  of  building  foundations  and  structures  under  water, 
and  in  the  use  and  adaptation  of  a  caisson  and  apparatus 
*  709  for  that  purpose  *  such  caisson  becoming  part  of  the 
foundation  or  other  permanent  structure. 

In  the  course  of  the  cross  examination  of  the  plaintiff  in  error, 
the  defendants  put  in  evidence,  and  read  the  specification  of  letters 
patent  granted  to  Lord  Cochrane,  on  the  20th  of  October,  1830, 
for  '^  apparatus  to  facilitate  excavating,  sinking,  and  mining." 

The  invention  was  described  in  the  introductory  part  as  follows : 
"  My  invention  consists  in  an  apparatus  (hereinafter  described) 
for  compressing  atmospheric  air  (into  and  retaining  the  air  so 
compressed)  within  the  interior  capacity  of  subterranean  excava- 
tions, sinkings,  or  mines,  or  within  those  portions  of  that  capacity 
where  the  operations  of  excavating,  sinking,  and  mining  are  going 
on,  in  order  that  the  additional  elasticity  given  to  (and  maintained 
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• 

in)  the  included  air  by  aid  of  my  apparatus,  over  and  above  the 
ordinary  and  natural  elasticity  of  the  atmospheric  air  which  is 
contained  in  excavations  and  mines,  may  counteract  (in  part  or 
wholly)  the  tendency  of  superincumbent  water  (or  of  such  super- 
incumbent earth  as  is  rendered  semi-fluid  by  admixture  with 
water)  to  flow,  by  gravitation,  into  such  excavations  which  (as 
aforesaid)  are  filled  with  compressed  air,  and  maintained  full  of 
compressed  air,  by  aid  of  my  said  apparatus,  and  which  apparatus, 
at  the  same  time  that  it  is  adapted  to  retain  the  said  included  air 
in  a  state  of  compression,  in  order  to  prevent  or  diminish  the 
influx  of  water,  or  of  semi-fluid  earth,  is  also  adapted  to  allow 
workmen  to  carry  on  their  ordinary  operations  of  excavating, 
sinking,  and  mining,  by  working  under  ground  within  the  space 
which  is  filled  with  compressed  air,  and  also  to  allow  workmen 
ready  passage  to  and  from  the  said  space  into  the  open  air,  or  to 
and  from  the  said  space  into  those  parts  of  the  subterranean  exca- 
vations or  mines  which  contain  air  in  a  natural  and  ordinary  state 
of  elasticity." 

*  The  plaintiff  asserted  the  object  of  Lord  Cochrane's    *  710 
invention  to  be  difierent  from  his  own,  inasmuch  as  Lord 
Cochrane's  was  for  working  on  land,  and  his  own  for  working 
under  water,  but  he  admitted  that  the  mode  was  similar  in  respect 
of  the  use  of  compressed  air. 

James  Campbell,  an  engineer,  called  on  the  part  of  the  plaintiff, 
stated  the  plaintiff's  invention  to  be  a  new  mode  of  constructing 
foundations  under  water ;  that  the  invention  was  new  as  applied 
to  water,  but  that  in  the  case  of  the  Goodwin  Sands,  in  which 
there  are  eighteen  feet  of  water  above  the  sand,  when  men  have 
got  down  through  the  water,  and  are  working  in  the  sand,  the 
operation,  so  far  as  working  in  the  sand  is  concerned,  would  be 
the  same,  whether  they  were  working  by  Lord  Cochrane's  or  by 
the  plaintiff's  ii\vention. 

At  the  conclusion  of  the  examination  of  this  witness,  the  Lord 
Chief  Baron  interposed,  and  directed  the  jurors  that  if  they  be- 
lieved the  above  evidence,  the  invention  w^  not  an  invention  of  any 
manner  of  new  manufacture,  and  they  must  find  a  verdict  for  the  de- 
fendants upon  the  third  plea,  and  the  jury  found  a  verdict  for  the  de- 
fendants accordingly.  On  a  bill  of  exceptions  the  Court  of  Excheq- 
uer Chamber  sustained  the  direction  and  the  finding  of  the  iury.^ 

^  9  Exch.  651. 
VOL.  V.  35  [  546  ] 
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In  February,  1854,  proceedings  by  way  of  suggestion  and  denial 
of  error,  were  taken  by  the  plaintiff,  according  to  the  provisions  of 
the  Common  Law  Procedure  Act  of  1852,  and  the  record  was 
brought  up  to  this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr.  Jus- 
tice Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice  Creswell,  Mr. 
Justice  Erie,  Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice 
Crompton,  and  Mr.  Justice  Crowder  attended. 

♦  711        •  Mr.  Webster  for  the  plaintiff  in  error.  —  The  direction 

was  wrong,  and  there  ought  to  be  a  venire  de  novo.  The 
whole  matter  was  treated  as  a  matter  of  law,  and  even  assuming 
what  was  done  to  be  new,  the  direction  declared  that  the  invention 
was  not  a  new  manufacture.  In  this  manner  the  whole  case  was 
taken  from  the  consideration  of  the  jury,  and  was  decided  by  the 
Judge.  That  was  erroneous.  Again,  when  the  case  was  argued 
in  the  Exchequer  Chamber,  the  Judges  refrained  from  giving  any 
opinion  on  the  question  of  the  invention  being  a  new  manufacture, 
and  confined  themselves  to  the  point  of  novelty.  The  judgment  of 
the  Court  does  not  therefore  sustain  the  direction  at  Nisi  Prius. 

The  question  of  novelty  is  entirely  one  for  decision  by  a  jury. 
That  involves  the  question,  what  is  the  real  invention,  and  that  is 
a  questipn  of  fact.  There  is  one  plain  and  substantive  difference 
between  the  invention  of  the  plaintiff  and  that  of  Lord  Cochrane, 
or  any  other  person,  namely,  that  the  plaintiff's  caisson  or  cylin- 
der became  part,  and  was  left  as  part,  of  the  permanent  structure. 
This  is  a  very  important  portion  of  the  invention.  That  invention 
was  rightly  described  as  an  improvement  in  the  means  of,  and  in 
the  apparatus  for,  working  under  water.  The  external  structure 
was  well  known,  but  the  internal  structure,  which  was  the  subject 
of  the  plaintifi^s  patent,  was  new.  The  mode  of  doing  the  work 
was  different,  for  the  man  entered  at  the  top  instea^^  of  entering  at 
the  bottom,  and  so  worked  differently.  The  caisson  itself  was  not 
claimed  as  a  part  of  the  plaintiff's  invention,  and  the  novelty  was 
not  in  the  result  obtained,  but  in  the  mode  of  obtaining  it.  The 
spirit  in  which  the  Court  of  Exchequer  dealt  with  patents  in 
Morgan  v.  Seaward  ^  has  never  been  approved  by  the  pro- 

*  712    fession,  and  that  case  ought  not  to  form  a  precedent  *  for 

the  present,  but  that  of  Cutler  ^  ought  rather  to  be  adopted. 

»  2  M.  &  W.  644.  ■  Webst.  Pat.  Cas.  41S,  427. 
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The  case  of  Neihon  v.  Harford^  where  it  was  said  that  the  con- 
struction of  the  specification  of  a  patent  belongs  to  the  Court  and 
not  to  the  jury,  does  not  apply  here,  for  this  was  not  a  question  of 
construction,  but  of  novelty ;  and  even  there  it  is  said^  that  the 
power  of  the  Court  to  construe  instruments  arises  only  "  as  soon 
as  the  true  meaning  of  the  words  in  which  they  are  couched, 
and  the  surrounding  circumstances,  if  any,  have  been  ascertained 
as  facts  by  the  jury."  The  direction  here  disregarded  that  restric- 
tion. Where  there  is  a  claim  made  in  respect  of  a  combination  of 
different  things,  the  validity  of  the  patent  depends  on  the  question 
whether  that  which  is  claimed  in  the  specification,  as  a  whole,  is 
new :  Newton  v.  The  Qrand  Junction  Railway  Company^  Haworth 
V.  Sardcastle,^  To  select  a  particular  part  which  is  not  claimed, 
as  was  done  here,  is  wrong.  Where  tlie  specification  does  not  dis- 
tinguish what  is  new,  the  patent  is  of  course  bad :  Macfarlane  v. 
Priced  and  Tetley  v.  JEaaton,^  But  that  is  not  the  case  here ;  and 
Walton  V.  Potter  *^  shows  that  where  a  part  is  new  and  useful,  there 
may  be  an  infringement  of  the  patent  by  the  unauthorised  use  of 
that  part.    That  case  must  govern  the  present. 

Mr,  Hindmarchj  who  appeared  for  the  defendants  in  error,  was 
not  called  on. 

The  Lord  Chancellor.  —  My  Lords,  I  think  it  will  not  be 
necessary  to  trouble  your  Lordships  to  hear  any  thing  in  observa- 
tion from  the  learned  counsel  for  the  defendants  in  error. 
The  question  *  arises  upon  the  validity  of  a  certain  bill  of  *  713 
exceptions  to  the  ruling  of  the  Lord  Chief  Baron  at  the 
trial  for  the  infringement  of  a  patent,  a  patent  of  considerable  im- 
portance ;  and  the  question  is,  whether  or  not  the  direction  given 
by  the  Lord  Chief  Baron  was  right  in  point  of  law.  If  it  was,  there 
is  an  end  of  the  case.  Now,  what  I  would  propose  to  do  before 
calling  upon  the  learned  counsel  for  the  defendants  in  error  to  ad- 
dress the  House,  is  to  put  to  the  learned  Judges  simply  this  ques- 
tion, Whether,  looking  at  this  record,  the  direction  given  by  the 

8  M.  &  W.  806. 

8  M.  &  W.  823.  «  2  Ellis  &  B.  956. 

5  Excb.  331.  '  Webfit  Pat.  Gas.  585. 

1  Bing.  N.  C.  182,  4  Moore  &  S.  720. 

1  Stark.  199.    See  also  Campion  v.  BenyoD,  ^  Brod.  &  B.  5. 
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• 

Lord  Chief  Baron  was  a  correct  direction  in  point  of  law  ?  Of 
course,  if  it  should  turn  out  that  the  learned  Judges  are  not  dear 
that  the  direction  of  the  Lord  Chief  Baron  was  right  in  point  of 
law,  the  argument  must  be  resumed,  and  then  we  shall  be  ready  to 
hear  the  learned  counsel  for  the  defendant  in  error. 

The  question  proposed  was  put  to  the  Judges,  who  retired  for  a 
short  time.     On  their  return, 

Mb.  Baron  Alderson  said:  My  Lords,  her  Majesty's  Judges 
are  unanimously  of  opinion  that  the  direction  of  the  Lord  Chief 
Baron  was  right.  The  third  plea,  that  this  was  not  a  new  manu- 
facture, clearly  involves  both  the  question  of  its  novelty,  and  of 
its  being  a  manufacture.  The  invention  which  is  here  claimed  is 
thus  described.  [His  Lordship  read  the  description  and  claim  in 
the  specification.  See  ante,  p.  708.]  It  is  to  be  observed,  that  he 
does  not  claim  the  foundations  thus  laid,  but  the  mode  of  being 
enabled  to  make  them.  The  invention  claimed,  therefore,  is  such 
a  special  apparatus  applied  to  the  interior  of  a  caisson  as  may 

enable  the  workmen  to  descend  into  and  ascend  from  a 
*  714    chamber  filled  with  air  in  a  compressed  *  state,  where  they 

may  work  in  the  construction  of  the  foundations  in  a  space 
previously  excavated,  and  into  which  the  compressed  air,  whilst  it 
enables  them  to  breathe  and  work,  prevents  the  external  water 
from  coming  to  interrupt  their  labours.  The  apparatus  also  per- 
mits them  to  communicate  with  the  surface,  and  to  carry  in  their 
materials  and  tools,  and  to  carry  out  the  materials  excavated.  We 
think  this  is  precisely  what  was  done  by  Lord  Cochrane's  inven- 
tion, and  tlie  evidence  of  the  plaintiff's  witness,  James  Campbell, 
clearly  agrees  with  tliat  view,  and  confirms  us  in  that  conclusion. 
If  so,  the  Lord  Chief  Baron's  direction  was  right,  that  this  really 
was  no  new  manufacture,  and  that  therefore  the  patent  cannot  be 
supported. 

The  Lord  Chancellor.  —  My  Lords,  from  the  time  that  I 
understood,  from  the  argument  at  your  Lordships'  bar,  what  the 
facts  of  this  case  were,  I  really  have  entertained  no  doubt  what- 
ever upon  the  question  now  before  your  Lordships,  namely, 
whether  or  not  the  direction  of  the  Lord  Chief  Baron  was  right. 
I  am  not,  indeed,  clear  that  the  Lord  Chief  Baron  might  not  have 
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gone  much  further,  and  that,  even  if  there  had  not  been  any 
evidence  at  all,  he  might  not  have  directed  the  jury  to  find  for  the 
defendant ;  because  I  think  it  was  for  the  Court  to  compare  the 
two  specifications  together,  and  comparing  the  two  together,  it 
appears  to  me  perfectly  clear  that  the  material  part  of  the  plain- 
tiflF's  invention  was  involved  in  the  invention  of  Lord  Cochrane. 
It  may  be  the  fact  that  the  plaintiff  had  discovered  something  for 
"which  he  might  have  obtained  a  patent,  and  for  which,  if  it  is  not 
too  late,  perhaps  even  now,  by  disclaiming  a  part  of  that  which  he 
has  claimed  as  his  invention,  he  may  still  have  rights  as  to 
something  that  is  valuable.  *  Tliat  is  a  matter  upon  which  *  716 
I  need  not  speculate.  But  the  plaintiff's  invention  consists 
of  this  (putting  it  in  popular  language)  :  a  plan,  by  means  of  a 
caisson,  for  introducing  by  successive  chambers  compressed  air, 
so  that  persons  may,  by  the  mode  which  be  points  out,  make  the 
foundations  of  buildings  which  are  to  be  constructed  under  water, 
eventually  to  sustain  lighthouses  and  other  buildings  above  water. 
And  to  do  that  in  the  mode  which  he  has  pointed  out,  one  material 
part  of  the  invention,  as  he  claims  it,  is  the  formation  of  succes- 
sive chambers,  whereby  the  parties  working  will  be  supplied  with 
compressed  air. 

Now,  unfortunately,  he  has  claimed  that  as  part  of  his  inven- 
tion. The  learned  Judges  have  pointed  out  that  to  be  so,  both  in 
the  terms  in  which  he  introduces  his  specification,  and  the  terms 
in  which  he  concludes  it.  "  My  invention,"  he  says,  "  relates  to 
means  and  apparatus  for  working  under  water,  in  order  to  pro- 
duce excavations,"  —  "  means  and  apparatus  for  working  under 
water " ;  that  is,  successive  chambers,  whereby,  by  a  very  in- 
genious contrivance,  the  parties  working  are  to  be  supplied  with 
air.  Then  he  says :  '^  What  I  claim  is  the  mode  of  constructing 
the  interior  of  a  caisson  in  such  manner  that  the  workpeople  may 
be  supplied  with  compressed  air,  and  be  able  to  raise  the  ma- 
terials excavated,  and  to  make  or  construct  foundations  and  build- 
ings, as  above  described."  Now,  my  Lords,  Lord  Cochrane  hav- 
ing invented  a  caisson  which  has  substantially  the  same  object 
and  the  same  operation,  namely,  to  enable  parties  at  great  depths 
to  be  supplied  with  compressed  air,  it  appears  to  me,  indepen- 
dently of  any  testimony,  that  the  two  are  substantially  the  same. 
And  in  confirmation  of  that,  two  gentlemen  who  were  called  as  wit- 
nesses, or  rather  the  plaintiff  himself,  and  a  witness,  say  that,  sub- 
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stantially,  so  far  as  that  went,  it  is  the  same  thing :  one 
*  716    was  for  working  under  ground  and  *  the  other  for  working 

under  water,  but  both  had  substantially  the  same  object. 
That  evidence  being  given  the  Lord  Chief  Baron  says  :  if  the  jury 
believed  that  evidence,  the  invention  was  not  an  invention  of  any 
manner  of  new  manufacture ;  it  was  not  new  at  least  in  the  ma- 
terial part  of  it,  the  mode  of  putting  up  the  caisson,  so  as  to 
supply  the  workmen  with  air.  My  Lords,  I  entirely  concur  in  the 
opinion  which  the  learned  Judges  have,  without  any  hesitation, 
given  to  the  House,  that  that  direction  of  the  Lord  Chief  Baron 
was  perfectly  right,  and  consequently  that  there  is  no  foundation 
for  this  proceeding  in  error. 

Judgment  given  for  the  defendant  in  errors  toith  costs. 

Lords'  Journals,  24th  June,  1856. 


IN  COMMITTEE  FOR  PRIVILEGES. 

1856.    April  8  ;  May  19 ;  June  30. 

The  Febmot  Peerage  Claim. 

Act  of  Union  with  Ireland.    Irish  Peerage.     Attorney -General. 

The  word  "  peerage,"  in  the  fifth  clause  of  the  fourth  article  in  the  Act  of  Union 
of  Great  Britain  and  Ireland,  means  the  status  and  condition  of  a  peer,  and 
therefore  where  .one  person  held  many  titles,  by  any  one  of  which  he  could  ait 
in  the  Irish  House  of  Peers,  so  long  as  any  one  of  those  titles  remained  in  him 
or  his  descendants  the  loss  of  any  of  the  others  did  not  constitute  an  extinction 
'  of  a  peerage. 

A.,  before  the  Union  with  Ireland,  was  a  peer  of  Ireland,  by  the  title  of  Earl  M. 
That  title  had  descended  to  him  from  an  ancestor,  to  whom  it  was  granted 
with  the  usual  limitation  to  the  heirs  male  of  his  body.  Before  the  Union 
took  effect,  A.  received  a  new  patent  creating  him  Baron  of  M.,  remainder  to 
the  heirs  male  of  his  body,  failing  whom  to  B.,  and  the  heirs  male  of  his  body  : 
A.  died  without  leaving  male  heirs  of  his  body,  and  the  Earldom  of  M.  was 
left  without  a  successor,  and  the  Barony  of  M.  passed  to  B. : 

*  717  *  Heldy  that  this  was  not  such  an  extinction  of  a  peerage  as  was  contem- 
plated by  the  Act  of  the  Union,  and  consequently  could  not  be  taken 
as  one  of  three  extinctions,  on  the  happening  of  which,  the  Crown  could  create 
a  new  Irish  peerage. 

Queers,  Whether  when  the  validity  of  an  existing  grant  of  a  peerage  is  ques- 
tioned, the  Attorney-General  is  bound  to  appear  to  support  it. 
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On  the  14th  May,  1855,  letters  patent  passed  the  Great  Seal  of 
Ireland,  creating  Edmund  Burke  Roche,  of  Trabolgan,  in  the 
county  of  Cork,  Esq.,  a  peer  of  Ireland,  to  him  and  the  heirs  male 
of  his  body,  by  the  name,  style,  and  title  of  Baron  Fermoy,  in  the 
county  of  Cork.  On  the  11th  June,  1855,  an  order  of  the  House 
was  made,  '*  That  the  circumstances  attending  the  creation  of  the 
barony  of  Fermoy  be  referred  to  the  Committee  for  Privilege,  to 
consider  and  report."  Baron  Fermoy  presented  a  petition,  pray- 
ing that  his  right  to  vote  at  the  election  of  peers  for  Ireland,  to  sit 
in  the  Parliament  of  the  United  Kingdom,  might  be  admitted. 
The  petition  was  referred  to  the  committee. 

The  committee  sat  on  the  8th  April,  Lord  Redesdale  in  the 
chair,  and  the  Judges  were  summoned.  The  Lord  Chief  Baron, 
Mr.  Baron  Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Creswell, 
Mr.  Justice  Erie,  Mr.  Justice  Wightman,  Mr.  Justice  Williams, 
Mr.  Justice  Crowder,  Mr.  Justice  Willes,  and  Mr.  Baron  Bram- 
well  attended. 

The  letters  patent  creating  the  petitioner  Baron  of  Fermoy  were 
produced  and  read. 

A  return  of  ^^  aU  the  peerages  of  Ireland  created  since  the 
Union,  stating  the  peerages  on  the  extinction,  or  supposed  extinc- 
tion, of  which  each  new  peerage  has  been  created,  and  also  of  all 
other  peerages  of  Ireland  supposed  to  have  become  extinct  during 
the  same  period,"  was  laid  before  the  committee. 

The  question  submitted  for  the  consideration  of  the  com- 
mittee was,  whether  there  had  been  an  extinction  of  three 
*  peerages  of  Ireland  before  the  creation  of  the  Fermoy  *  718 
Barony.  Tliere  had  been  undoubtedly  two  extinctions  ; 
the  question  arose  on  the  earldom  of  Mountrath.  In  1660,  Sir 
Charles  Coote,  Bart.,  was  created  Baron  Coote  of  Castlecuffe,  Vis- 
count Coote  of  Castlecoote,  and  Earl  of  Mountrath,  with  remain- 
der to  the  heirs  male  of  his  body.  Charles  Henry,  the  seventh 
earl,  was  by  patent,  dated  81st  July,  1800,  created  Baron  Castle- 
coote, with  remainder  to  the  heirs  male  of  his  body,  and  on  their 
failing,  with  remainder  to  a  distant  relative,  who  on  the  death  of 
this  grantee  in  1802  succeeded  to  that  barony,  the  earldom  then 
becoming  extinct. 

• 

Lord  Campbell  said,  that  he  wished  to  call  the  attention  of  the 
committee  to  the  circumstance  that  there  were  counsel  attending 
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to  support  the  patent,  and  one  learned  gentleman  was  in  attend- 
ance to  oppose  it;  but  though  notice  had  been  given  to  the  Attorney- 
General,  he  was  not  in  attendance.  In  such  a  question  bethought 
it  was  the  duty  of  the  Attorney-General  to  attend  the  committee. 
The  conunittee  was  by  statute  the  proper  tribunal  to  decide 
whether  a  person  who  claimed  to  vote  for  representative  peers  of 
Ireland  was  entitled  to  do  so  or  not.  As  a  grave  question  had 
been  raised  as  to  the  validity  of  the  patent,  which  was  an  act  of 
the  Crown,  and  that  question  had  been  referred  to  the  committee, 
the  Attorney-General  was,  in  his  opinion,  bound  to  attend  and  give 
his  assistance.  Wherever,  as  here,  there  was  a  question  as  to  the 
exercise  of  the  prerogative  of  the  Grown,  it  was  not  merely  the 
right,  but  the  duty  of  the  Attorney-General  to  appear.  This  neg- 
lect to  attend  must  not  be  drawn  into  a  precedent. 

The  Lord  Ghancellob.  —  The  absence  of  the  Attorney-General 

had  not  been  occasioned  by  any  negligence  on  his  part,  or  by  any 

want  of  respect  for  the  House.    Here  a  patent  was  pre- 

*  719    sented,  and  an  individual  claimed  certain  *  rights  under  it, 

and  the  question  was,  what  were  his  rights  ?  The  Attorney- 
General  being  of  opinion  that  that  was  a  question  affecting  the 
patentee,  but  not  the  Crown,  thought  that  it  would  be  an  indeco- 
rum in  him  to  attend.  The  learned  gentleman  had  fully  stated  in 
writing  his  reasons  for  this  opinion. 

LoBD  Campbell  did  not  understand  how  a  doubt  could  be  enter- 
tained on  the  matter. 

The  Lobd  Chancelloh  said  that  the  doubt  was  sincerely  and 
strongly  entertained. 

Sir  F.  Thesiger  and  Sir  F.  Kelly  (Mr.  A.  J.  Stephen,  Air.  P. 

Burke,  and  Mr,  H.  P.  Roche,  were  with  them),  for  the  petitioner.  — 

This  is  a  question  on  the  construction  of  the  fourth  article 

*  720    of  the  Act  of  Union  with  Ireland.^    There  are  *  two  dis- 

^  By  which  it  is  declared  *'  That  it  shall  be  lawful  for  his  Majesty,  his  heira 
and  successors  to  create  peers  of  that  part  of  the  United  Kingdom  called  Ireland, 
and  to  make  promotions  in  the  peerage  thereof,  after  the  Union,  provided  that 
no  new  creation  of  any  such  peers  shall  take  place  after  the  Union  until  three  of 
the  peerages  of  Ireland,  which  shall  have  been  existing  at  the  time  of  the  Union, 
shall  haye  become  extinct ;  and  upon  such  extinction  of  three  peerages,  that  it 
shall  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to  create  one  peer  of 
that  part  of  the  United  Kingdom  called  Ireland ;  and  in  like  manner,  as  often 
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tinct  branches  in  this  article.  The  object  of  the  first  is  to 
place  a  limit  on  the  indefinite  extent  of  the  power  of  the  Crown 
to  create  Irish  peers ;  the  second,  is  to  keep  up  the  number  of 
such  peers  to  one  hundred.  In  arguing  this  question,  the  first 
principle  to  be  remembered  is,  that  the  right  of  the  Grown  cannot 
be  taken  away  by  implication,  but  only  by  direct  words.  No  such 
words  exist  here,  and  the  Act  of  Union  being  in  this  res[)ect  a 
restraining  statute,  must  be  construed  strictly  as  against  the  re- 
straint. There  is  no  question  witli  respect  to  the  peerages  of  Mel- 
bourne and  Tyrcounell,  but  only  as  to  that  of  Mountrath ;  and 
the  point  is,  whether  as  the  same  individual  held  the  earldom  of 
Mountrath,  with  the  barony  of  Gastlecoote,  the  latter  of  which,  on 
his  decease,  went  under  the  patent  of  creation  to  another  person 
(who  could  not  succeed  to  the  earldom),  and  is  still  in  existence, 
tlie  Grown  cannot  treat  the  extinction  of  the  earldom  as  an  ex- 
tinction under  the  Act  of  Union.  It  is  submitted,  that  the  Grown 
has  clearly  the  right  so  to  treat  it.  The  peerages  are  in  fact 
different  creations ;  have  different  limitations,  and  are  inheritable 
hy  different  persons.  If  they  are  not  distinct  for  the  purpose  of 
extinction,  they  are  not  so  for  the  purpose  of  creation  or  inher- 
itance. That  they  are  distinct  for  such  purposes  is  clear 
from  a  passage  in  Goke,^  where  it  is  *  said :    ^'  In  the    *  721 

as  three  peerages  of  that  part  of  the  United  Kingdom  called  Ireland  shall  become 
extinct,  it  shall  be  lawftil  for  his  Majesty,  his  heirs  and  successors,  to  create  one 
other  peer  of  the  said  part  of  the  United  Kingdom ;  and  if  it  shall  happen  that 
the  peers  of  that  part  of  the  United  Kingdom  called  Ireland  shall,  by  extinction 
of  peerages  or  otherwise,  be  reduced  to  the  number  of  one  hundred,  exclusive  of  all 
such  peers  of  that  part  of  the  United  Kingdom  called  Ireland,  as  shall  hold  any  peer- 
age of  Great  Britain  subsisting  at  the  time  of  the  Union,  or  of  the  United  King- 
dom, created  since  the  Union,  by  which  such  peers  shall  be  entitled  to  an  heredi- 
tary seat  in  the  House  of  Lords  of  the  United  Kingdom,  then  and  in  that  case  it 
shall  and  may  be  lawful  for  bis  Majesty,  his  heirs  and  successors,  to  create  one 
peer  of  that  part  of  the  United  Kingdom  called  Ireland,  as  often  as  any  one  of  such 
one  hundred  peerages  shall  fail  by  extinction,  or  as  often  as  any  one  peer  of  that 
part  of  the  United  Kingdom  called  Ireland  shall  become  entitled,  by  descent  or 
creation,  to  an  hereditary  seat  in  the  House  of  Lords  of  the  United  Kingdom ;  it 
being  the  true  intent  and  meaning  of  this  article,  that  at  all  times  afler  the 
Union  it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to 
keep  up  the  peerage  of  that  part  of  the  United  Kingdom  called  Ireland  to  the 
number  of  one  hundred  over  and  above  the  number  of  such  of  the  said  peers  as 
shall  be  entitled,  by  descent  or  creation,  to  an  hereditary  seat  in  the  House  of 
Lords  of  the  United  Kingdom.' 
^  2  Inst  594. 
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mean  time  this  is  to  be  observed,  that  the  greater  dignity  doth 
never  drown  the  lesser  dignity,  but  both  stand  together  in  one 
person,  and  therefore  if  a  knight  be  created  a  baron,  yet  he  re- 
maineth  a  knight  still,  and  if  the  baron  be  created  an  earl,  yet  the 
dignity  of  a  baron  remaineth,  et  sic  de  ecBterisy  The  only  possible 
explanation  for  the  difficulty  now  made  is  to  be  found  in  the  loose 
wording  of  the  Act  of  Union,  where  the  word  "  peerage  "  has  in  a 
confused  manner  been  applied  to  describe  both  the  dignity  itself 
and  the  body  of  peers.  But  a  different  meaning  must  be  given  to 
it  according  to  the  place  in  which  it  is  found,  and  in  each  its  ordi- 
nary construction  must  be  preserved.  That  would  get  rid  of  all 
difficulty,  and  prevent  any  possible  abuse  of  the  power  of  the 
Crown.  In  Cruise  on  Dignities,^  it  is  said,  that  an  opinion  former- 
ly prevailed  that  where  a  person  had  a  barony  by  writ,  conse- 
quently descendible  to  heirs  general,  and  was  created  an  earl,  that 
that  attracted  the  barony,  but  that  opinion  was  explained  and  cor- 
rected in  the  Chrey  de  Rvthyn  Case^  and  in  the  Fitzwaiter  Case  in 
1668,  where  the  same  point  was  raised,  the  Judges  said  that  the 
barony  would  descend  whether  the  earldom  continued  or  became 
extinct.  Such  peerages  are  as  distinct  in  themselves,  though  in 
possession  of  the  same  person,  as  if  they  were  in  possession  of 
different  persons.  The  case  of  Lord  Norbury  shows  that.  In 
1797  the  wife  of  Mr.  Toler  was  created  Baroness  Norwood,  with 
remainder  to  the  heirs  male  of  her  body  by  him.  In  1800  her 
husband  was  created  Baron  Norbury,  with  remainder  to  the  heirs 

male  of  his  body.  She  died  in  1822,  when  her  title  went  to 
*  722    *  the  eldest  son,  who  thereupon  became  Baron  Norwood. 

In  1827  her  husband  was  created  Earl  of  Norbury,  with 
remainder  to  his  second  son,  and  the  heirs  male  of  the  body  of 
that  second  son.  On  the  death  of  the  first  lord  the  barony  of  Nor- 
bury went  to  the  eldest  son,  who  was  already  Baron  Norwood,  and 
who  afterwards  died  without  issue,  but  the  earldom  went  to  the 
second  son.  There  were  here  two  distinct  peerages,  though  both 
were  held  at  one  time  by  one  person.  The  Union  Act  did  not 
prevent  such  a  result.    There  is  a  distinction  between  the  peer 

>  116. 

'  Collins,  Bar.  195.  See  p.  248,  where  it  is  said :  *^  He  sits  in  Parliament  in 
the  capacity  of  all,  though  in  regard  he  being  but  one  person  can  have  but 
one  place,  and  so  sits  in  the  place  belonging  to  his  earldom,  as  being  the  high- 
est*' 
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himself  and  the  peerages  which  he  holds.  The  argument  on  the 
other  side  confounds  them  together.  The  right  of  the  Crown 
arises  not  merely  as  often  as  three  peers  shall  die,  but  as  often  as 
three  peerages  shall  become  extinct,  for  the  death  of  one  peer  may 
occasion  the  extinction  of  more  than  one  peerage.  There  may  be 
less  than  one  hundred  peers,  and  yet  more  than  one  hundred  peer- 
ages, in  which  case  the  power  to  create  as  on  a  smaller  number 
than  one  hundred  peerages  would  not  come  into  existence. 

If  peerages  are  not  distinct,  though  created  with  different  limi- 
tations, and  descendible  to  different  persons,  then  the  object  of  the 
Act  of  Union  might  easily  be  defeated,  for  the  Grown  might  create 
any  number  of  differently  descendible  titles  in  any  person,  and  on 
his  death  all  the  different  descents  would  take  effect,  and  so  many 
different  persons  would  be  added  to  the  peerage. 

[Lord  Campbell.  —  If  one  man  is  a  baron,  viscount,  earl,  mar- 
quis, duke,  with  the  same  limitations,  would  not  they  all  be  one 
peerage  ?] 

They  might  be ;  they  would  not  be  so  if  they  were  creations  with 
different  limitations.  There  would  then  be  one  peer  holding  so 
many  different  peerages,  which,  at  his  death,  would  go  to  so  many 
different  individuals.  So  complete  is  the  distinction  be- 
tween them  that  in  case  of  the  holder  of  *  all  these  titles  *  723 
created  with  different  limitations,  committing  the  crime  of 
high  treason,  those  peerages  only  would  be  forfeited  which  were 
derived  through  him,  while  those  not  so  derived  would  not  be 
affected  by  his  attainder.  Here  the  two  peerages  of  Mountrath 
and  Castlecoote  might  have  gone  to  different  persons,  and  have 
been  held  by  each  of  such  persons,  with  all  the  rights  of  peerage 
attached  to  them.  If  so,  it  is  impossible  to  say  that,  on  one  of 
them  ceasing  to  exist,  there  was  not  an  extinction  of  a  peerage, 
such  as  to  give  the  Crown  the  title  to  create  a  new  peer. 

Mr.  Napier^  in  opposition.  —  There  was  no  such  extinction  here 
as  the  Act  of  Union  contemplated,  where  the  word  '^  peerage  "  is 
used  with  respect  to  persons  and  not  to  dignities.  The  true  rule 
for  the  construction  of  statutes  is  that  afforded  by  reference  to  the 
time  when,  and  the  circumstances  under  which,  it  was  passed, 
and  to  the  exposition  which  it  immediately  afterwards  received.  — 
Broome's  Maxims.^ 

*  632. 
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The  earldom  of  Mountrath  and  the  barony  of  Oastlecoote  had 
the  same  limitations,  but  in  the  latter  there  was  a  remainder  over 
to  a  collateral  branch  of  the  family.  The  question  here  is,  what 
is  the  meaning  of  the  word  ^^  peerage,"  as  found  in  the  Act  of 
Union  ?  That  meaning  is  to  be  sought  on  the  principle  already 
stated,  and  but  one  meaning  has  hitherto  been  given  to  it  in 
practice  by  Attorney-Generals  Saurin,  Plunkett,  and  Joy,  who 
have  advisedly  considered  this  very  question ;  and  their  oon- 
struction  of  it  has  plainly  proceeded  upon  the  rule  stated  in  The 
King  V.  Hall^  and  more  authoritatively  declared  by  Lord  Chief 
Justice  Tindal,  in  an  opinion  delivered,  on  behalf  of  the  Judges, 
to  this  House,  in  the  SuBBex  Peerage  Ca%e?' 

The  Act  of  Union  is  an  enabling,  not  a  restraining  statute. 
*  724   *  By  the  fact  of  the  union  of  the  two  countries,  the  power 
to  create  peers  of  Ireland  ceased,  but  this  Act  anew  con- 
ferred the  power  on  the  Grown  restraining  its  exercise  only  within 
certain  limits. 

Though  one  man  may  have  two  titles,  descendible  in  a  different 
manner,  he  does  not  therefore  possess  two  peerages.  Every  dis- 
tinct peerage  gives  a  distinct  vote;  but  while  he  holds  the  two 
peerages  he  has  but  one  vote,  and  possesses  but  one  peerage.  A 
promotion  in  the  peerage  is  not  a  new  creation ;  that  is  provided 
for  by  the  Act  itself.  The  return  ^  made  to  this  House  shows  that 
distinction.  The  cases  of  the  Bloomfield  ^  and  of  the  Oranmore 
peerage,^  show  how  careful  this  House  has  always  been  to  see  that 
the  powers  granted  to  the  Crown  have  not  been  exceeded,  and  to 
provide  a  remedy  in  cases  where  that  has  happened  by  mistake. 
Lord  Norhmf%  Case  is  fatal  to  the  other  side ;  for  both  the  baronies 
of  Norwood  and  Norbury  vested  in  the  eldest  son,  and  formed  but 
one  peerage. 

[The  Lord  Chancellor.  —  Suppose  there  were  four  peers.  A., 
B.,  C,  and  D. ;  suppose  the  last  three  to  die  without  heirs  of  their 
bodies,  and  all  the  peerages  to  vest  in  A. ;  and  then  suppose  him  to 
die  without  heirs,  would  there  be  an  extinction  of  one,  or  of  three 
peerages  ?] 

One  only.        • 

»  1  B.  &  C.  186.  •  11  Clark  &  F.  85,  148. 

,  '  Retam  of  all  Peerages  in  Ireland  created  Bince  the  Union,  vide  No.  (105). 

*  2  Dow  &  C.  344.  »  2  H.  L.  Cas.  911. 
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Sir  F.  Theszffer^  in  reply.  —  That  answer  shows  the  difficulty  to 
which  the  other  side  is  reduced.  No  reason  is  given,  nor  can  any 
be,  for  that  answer ;  it  is  a  mere  arbitrary  assertion ;  but  it  is 
absolutely  necessary  for  the  support  of  the  argument  on  the 
other  side,  which,  without  it,  could  not  be  for  one  moment 
*  sustained.  The  contemporaneous  exposition  of  this  par-  *  726 
ticular  statute,  referred  to  by  the  other  side,  amounts  to 
nothing  more  than  this,  that  the  extinction  of  the  Mountrath 
peerage  was  overlooked,  not  that  it  was  deliberately  disregarded. 
Before  the  Union  there  was  not  in  Ireland,  any  more  than  in 
England,  any  limitation  to  the  power  of  the  Crown  to  create  peers. 
The  Union  Act  has  imposed  a  limitation  on  that  power,  and  is 
therefore  a  restraining  and  not  an  enabling  Act.  To  give  the 
word  "  peerages  "  the  construction  now  contended  for,  is  to  give  it 
the  meaning  of ''  peers,"  which  cannot  be  done. 

[Lord  Lyndsubst.  —  The  word  *'  peerage,"  in  the  second  clause, 
means  the  persons  holding  the  dignity  of  a  peer :  why  should  it 
not  mean  the  same  in  the  first  clause  as  the  second  ?] 

Because  the  two  clauses  have  different  purposes  in  view ;  and 
the  word  being  used  for  different  purposes,  must  have  different 
meanings  agreeing  with  those  purposes. 

The  Lord  Ghangellob  proposed  the  following  question  for  the 
consideration  of  the  Judges :  — 

*^  In  the  year  1660,  A.  B.  was  created  Earl  of  M.  in  Ireland,  to 
hold  the  said  dignity  to  him  and  the  heirs  male  of  his  body : 

"  Before  the  passing  of  the  Act  of  Union  (39th  &  40th  Geo.  8, 
c.  67)  the  then  Earl  of  M.,  who  was  heir  male  of  the  body  of  the 
said  A.  B.,  was  created  Baron  G.  of  G.  in  Ireland,  to  him  and  the 
heirs  male  of  his  body,  with  remainder  to  G.  D.  and  the  heirs  male 
of  his  body : 

^^  In  1802,  the  said  last-named  earl  died  without  issue  male, 
and  there  then  was  a  failure  of  the  issue  male  of  the  body  of 
the  first  earl,  and  the  said  G.  D.  became  Baron  G.  of  G.  in 
Ireland : 

*  "  Two  peers  of  Ireland,  who  were  such  peers  before  the   *  726 
Union,  died  without  issue  one  year  before  the  year  1865 ; 
and  thereupon  these  peerages  became  extinct : 

''  Was  the  extinction  of  the  Earldom  of  M.  in  1802  an  extinction 
of  a  peerage  t)f  Ireland  according  to  the  true  construction  of  the 
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Act  of  Union ;  and  did  such  extinction,  together  with  the  ex- 
tinction of  the  two  peerages  before  the  year  1855,  entitle  the 
Crown  to  create  a  peer  of  that  part  of  the  United  Kingdom  called 
Ireland  ?  " 

The  question  was  agreed  to. 

The  Lord  Chief  Baron,  in  the  name  of  the  Judges,  requested 
time  to  answer  the  question. 
Ordered. 

19  May. 

Mr.  Baron  Bramwell.  —  In  considering  your  Lordships'  ques- 
tion, it  is  to  be  carefully  borne  in  mind,  that  according  to  the 
terms  of  the  two  creations  of  the  earldom  of  M.  and  the  barony  of 
C,  there  might,  on  the  death  of  the  Earl  of  M.  in  1802,  have  been 
two  peers,  one  a  descendant  of  the  first,  but  not  of  the  last  Earl 
M. ;  the  other  C.  D.,  or  one  of  his  descendants.  I  am  of  opinion 
that  that  question  should  be  answered  in  the  affirmative,  and  that 
the  extinction  of  the  earldom  of  M.  in  1802  was  an  extinction  of  a 
peerage  of  Ireland,  according  to  the  true  construction  of  the  Act 
of  Union,  and  that  such  extinction,  together  with  the  extinction  of 
the  two  peerages  before  the  year  1855,  did  entitle  the  Crown  to 
create  a  peer  of  that  part  of  the  United  Kingdom  called  Ireland. 

There  is  no  doubt  that  when  A.  B.  was  created  Earl  of  M.  in 
1660,  a  peerage  was  created.     There  is  also  no  doubt  that  that 
peerage  is  extinct.    No  date  can  be  assigned  at  which  it  be- 
*  727    came  so,  except  that  of  the  death  *  of  the  last  Earl  of  M.  in 
1802,  at  which  time,  indeed,  your  Lordships'  question  as- 
sumes that  the  earldom  became  extinct. 

The  peerage,  then,  created  in  1660,  became  extinct  in  1802, 
Now,  the  limitation  in  the  Act  of  Union  on  the  power  to  create 
peers  is  in  these  words :  "  Provided  that  no  new  creation  of  any 
such  peers  shall  take  place  after  the  Union  until  three  of  the 
peerages  of  Ireland,  which  shall  have  been  existing  at  the  time  of 
the  Union,  shall  have  become  extinct."  It  is  on  the  meaning  of 
those  words  that  the  question  turns  ;  and  reading  them  by  them- 
selves in  their  natural  and  ordinary  meaning,  the  case  put  is 
within  them,  for  in  1802  the  peerage  of  M.  did  become  extinct. 

But  it  is  said  that  words  are  not  always  to  be  treated  as  used  in 
their  natural  and  full  meaning ;  that  the  meaning  intended  may 
be  shown  to  be  different  by  a  variety  of  considerations,  as  that  the 
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natural  meaning  of  any  sentence  would  be  inconsistent  with  the 
general  intent  of  the  document  of  which  it  formed  part ;  that  it 
would  lead  to  some  great  inconvenience ;  that  the  context  shows 
that  a  different  meaning  must  be  given,  and  that  authority  is  the 
other  way.  And  it  is  contended  that  such  considerations,  when 
applied  in  this  case,  will  put  a  different  meaning  on  the  words  in 
question  to  that  which  they  naturally  bear. 

I  agree  that  that  may  be  so,  but  the  burthen  of  proof  is  on 
those  who  affirm.  No  justification  is  necessary  for  a  construction 
which  gives  words  their  natural  meaning  and  effect.  It  is  for 
those  who  would  give  another,  to  justify  the  rejection  of  the  first 
and  the  adoption  of  that  other,  the  substitution  of  speculation  for 
construction,  for  which,  I  think,  most  cogent  reasons  are  required 
in  any  case. 

Now  the  construction  contended  for  in  this  case,  by  those 
who  reject  the  natural  meaning  of  the  words  is,  that  *  the  *  728 
words  "  three  of  the  peerages  of  Ireland  shall  have  become 
extinct,"  are  to  be  read  thus :  "  Three  of  the  peerages  of  Ireland 
shall  have  become  extinct,  and  under  such  circumstances  that  the 
number  of  voters  or  number  of  peers  is  diminished  by  three." 
That  might  have  been  a  very  proper  provision.  But  the  words  are 
not  there.  However,  I  admit  it  may  be  that  the  statute  should  be 
so  construed,  and  proceed  to  consider  the  reasons  given  for  that 
and  against  the  natural  construction. 

Now  it  is  said  that  what  I  call  the  natural  construction  of  the 
words  in  question  is  inconsistent  with  the  general  object  of  the 
Act,  which  requires  the  construction  contended  for.  That  object 
seems  to  have  been  to  preserve  an  Irish  peerage,  to  reduce  it  to 
one  hundred  votes,  not  as  quickly  as  possible,  but  only  at  the  rate 
of  two  out  of  three  extinctions,  and  to  provide  that  the  Grown 
might  create  one  peerage  on  every  three  extinctions,  with  the 
object,  no  doubt,  of  reconciling  to  the  measure  some  who  might 
expect  to  be  made  peers,  and  would  have  been  unwilling  to  wait 
till  the  numbers  were  reduced  below  one  hundred ;  and  also  with 
the  object  of  preserving  to  the  Grown  a  patronage  necessary  for  its 
due  influence,  and  to  enable  it  to  reward  deserving  persons.  I 
see  no  other  objects,  and  it  seems  to  me  as  consistent  with  them  to 
hold  that  the  Legislature  meant  what  it  has  said,  as  to  hold  that  it 
meant  it  with  the  qualification  contended  for.  For,  as  the  reduc- 
tion to  one  hundred  is  not  to  be  as  rapid  as  possible,  it  may  as  well 
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be  at  the  slower  as  at  the  quicker  rate,  which  would  follow  from 
the  adoption  of  either  of  the  two  constructions  suggested. 

It  is  argued  that  if  the  natural  construction  is  adopted,  it  might 
be  that  on  the  death  of  a  peer,  baron,  viscount,  earl,  marquis,  and 
duke,  there  would  be  five  extinctions,  and  so  a  possible  augmenta- 
tion of  numbers  instead  of  a  diminution.     To  this  I  agree 

*  729    if  tlie  titles  had  been  granted  *  with  as  many  different  lim« 

itations.  If  on  the  death  of  an  Irish  duke  there  might  be 
one  person  duke,  another  marquis,  a  third  earl,  a  fourth  viscount, 
and  a  fifth  baron,  I  agree  without  any  alarm  at  the  consequences. 
The  case  probably  does  not  exist,  or  aqy  thing  like  it,  or  nearer 
like  it  than  the  present,  which  may  account  for  its  not  having  been 
provided  against.  And  it  certainly  is  wrong  to  test  the  meaning 
of  a  statute,  dealing  with  an  existing  state  of  things,  by  putting 
an  a  priori  possible  case,  which,  in  fact,  does  not  exist.  But  if  the 
duke  with  five  titles  held  them  all  with  the  same  limitations,  I  do 
not  agree  that  there  would  have  been  an  extinction  of  five  peer- 
ages. I  do  not  desire  to  give  a  precise  definition  of  a  peerage, 
which  might  be  erroneous,  and  is  not  necessary ;  but  assuming  it 
to  be  hereditary  (which  observation  I  make  because  the  statute 
speaks  of  an  ^'  hereditary  seat "),  it  is  a  thing  to  be  taken  in  suc- 
cession by  the  persons  entitled,  who  have,  by  the  possession  of  it, 
a  right  to  sit  in  the  House  of  Peers,  and  use  a  name  or  names  of 
nobility.  It  is  a  thing  therefore,  a  legal  entity.  If  a  man  is  baron 
and  earl,  with  remainder  to  the  heirs  male  of  his  body,  there  is 
but  one  of  those  things.  He  has  two  titles,  but  only  one  peerage. 
There  never  can  be  two  persons  sitting  in  the  House  of  Peers  by 
virtue  of  what  he  possesses.  He  no  more  has  two  peerages  than 
he  would  have  if  he  were  Baron  of  A.  and  Baron  of  B.  with  the 
same  remainders.  And  I  think  this  view  is  strongly  confirmed  by 
the  expression  in  the  statute,  that  his  Majesty  may  ^^  create  peers, 
and  make  promotions  in  the  peerage,"  showing  that  to  promote  a 
baron  to  be  an  earl  is  not  to  create  a  peer,  and  by  the  Earl  of 
Norbury's  creation,  which  shows  that  a  promotion  in  the  peerage 
with  a  difierent  limitation,  is  a  creation  of  a  peerage  within  the 

statute.     I  do  not  therefore  agree  with  the  objection,  nor 

*  730    should  I  think  it  weighty  if  I  *  did,  for  the  reason  I  have 

given,  viz.  that  the  statute  dealing  with  an  existing  state  of 
things  must  be  supposed  to  be  providing  for  probable,  not  improb- 
able, and,  as  I  believe,  non-existing  cases. 
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Then  it  is  said  that  the  context  requires  the  construction  con- 
tended for,  and  is  opposed  to  the  natural  one  ;  and  the  latter  part 
of  the  article  is  relied  on.  I  really  aih  unable  to  see  this  argu- 
ment. The  meaning  of  that  part  of  the  article  seems  clear.  ^^  If 
the  number  of  peers  "  (which  I  agree  means,  not  peerages,  but 
persons  possessing  peerages)  shall  be  reduced  below  one  hundred, 
then  a  creation  may  take  place,  though  ninety-nine  peers  possess 
more  than  ninety-nine  peerages. 

Then  it  is  said  that  if  that  is  so,  it  follows  that  the  word  '^  peer- 
ages "  (where  it  is  said  there  may  be  a  creation  ^'  as  often  as  any 
one  of  such  one  hundred  peerages  may  fail  by  extinction  ")  must 
mean  ^^  Peerage  failing  under  such  circumstduces  that  there  is  a 
voter  or  peer  less."  And  I  agree  that  it  is  so,  but  only  because  of 
the  previous  words, "  if  the  peers  shall  be  reduced  to  one  hundred," 
and  the  use  of  the  words  ''  such  one  hundred  peerages."  Because, 
as  the  word  "  such  "  can  only  refer  to  the  word  "  peers,"  therefore 
the  word  '^  peerages,"  in  the  phrase,  '^  as  often  as  any  one  of  such 
one  hundred  peerages  shall  fail  by  extinction,"  must  mean  '^  peers." 
The  sentence  is  very  inaccurate ;  for  not  only  are  the  words  "  peers  " 
and  ''  peerages  "  used  as  synonymous,  but  when  the  former  is  sub- 
stituted for  the  latter,  the  sentence  read  literally  is  senseless,  viz., 
**  as  often  as  any  one  of  such  one  hundred  peers  shall  fail  by  extinc- 
tion." Words  must  be  added,  and  the  entire  sentence  would  be,  '^  if 
the  number  of  peers  shall  be  reduced  to  one  hundred,  then  as  often 
as  any  one  of  such  one  hundred  shall  fail  by  extinction  of  peerage." 
There  is  also  an  inaccuracy  in  the  expression  '^  create  a  peer" ; 
certainly  if  such  creation  cannot  be  for  the  individual  only  for  his 
life.  Besides,  if  the  word  "  peerages  "  is  inaccurately  used 
in  *  one  part  of  the  article,  is  it  to  be  taken  to  be  so  in  *  731 
every  part  ?  Is  there  any  rule  of  law  or  reasoning  to  that 
effect  ? 

But  is  there  nothing  in  the  context  in  favour  of  the  natural, 
and  opposed  to  the  other  construction  ?  I  think  there  is.  In  the 
first  place,  it  is  clear  that  if  there  had  been  an  Earl  of  M.,  for 
five  minutes  after  the  death  of  the  one  who  died  in  1802 ;  nay 
(though  your  Lordship's  question  assumes  the  contrary),  if  it 
should  now  appear  that  there  had  been  a  person  entitled  to  that 
earldom  after  such  death,  but  now  dead,  there  would  be  an  ex- 
tinction of  that  earldom  within  the  statute.  Was  it  meant,  then, 
to  regulate  and  limit  the  power  of  the  Crown  to  create  peerages, 
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by  the  chances  of  two  peerages  coalescing  in  one  possessor,  and 
one  or  both,  or  neither,  surviving  him  ?  Again,  the  section  has 
these  words,  "  where  the  number  of  peers  is  reduced  to  one  hun- 
dred, by  extinction  of  peerages  or  otherwise."  That  word  "  other- 
wise "  includes  the  case  of  one  peerage  coalescing  with  another, 
tending  to  show  that  the  union  of  two  is  not  an  extinction  of 
either.  Again,  in  the  next  clause  it  is  enacted,  that  if  no  claim  is 
made  to  the  inheritance  of  a  peerage  within  a  year  of  the  death 
of  the  last  possessor,  it  shall  be  deemed  to  be  extinct.  This  can- 
not be  read  with  the  a'ddition  of  "  provided  the  number  of  peers 
is  thereby  diminished.'^  So  that  there  the  expression  ^^  peerage 
extinct "  is  used  in  its  natural  sense. 

Then  it  is  said,  that  if  the  statute  means  what  it  seems  to  me  it 
does  mean,  it  may  happen  that  after  the  peers  are  reduced  to  one 
hundred,  the  numbers  may  be  augmented ;  because  a  peer  with  two 
peerages  may  die,  and  a  peer  is  then  to  be  created  for  each  extinct 
peerage.  But  this  seems  to  me  not  so ;  for,  as  I  have  observed, 
"  such  peerages  "  must  mean  "  such  peers,"  that  is,  such  number 
of  one  hundred  ;  and  the  meaning  is,  as  often  as  there  are 
*  732  only  one  hundred  peers,  and  that  *  number  is  reduced  one  by 
extinction,  there  may  be  a  creation.  But,  even  if  it  were  so, 
it  would  be  no  more  than  may  happen  on  the  construction  contended 
for ;  for  suppose  the  peers  had  been  reduced  to  one  hundred,  living 
the  Earl  of  M.,  and  on  his  death  there  had  been  one  pei*son  Earl  of 
M.,  and  another  Baron  Gastlecoote,  there  would  have  been  one 
hundred  and  one  peers,  and  as  great  a  cause  for  creatmg  on  the 
extinction  of  either,  as  in  the  case  first  supposed. 

Next,  it  is  said  that  contemporaneous  exposition  and  authority 
have  put  a  different  construction  on  the  statute.  I  doubt  exceed- 
ingly the  application  of  the  doctrine  of  contemporaneous  exposi- 
tion to  the  present  case.  But,  assuming  it  strictly  applicable, 
authority  seems  more  in  favour  of  the  construction  I  contend  for 
than  of  the  other. 

Probably  it  may  be  taken  that  it  was  supposed  by  those  who 
had  to  consider  the  question  in  1802,  that  there  was  not  an  ex- 
tinction of  a  peerage  within  the  statute  on  the  death  of  the  Earl 
of  M.,  in  1802.  But,  on  the  other  hand,  it  is  clear  that  it  was 
thought  that  the  creation  of  the  Earl  of  Norbury,  with  remainder 
to  his  second  son,  he  being  already  Baron  Norbury,  with  re- 
mainder (I  presume)  to  his  heirs  male,  was  thought  a  new  crea- 
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tion,  because  in  that  case,  upon  the  death  of  the  baron  created 
earl,  there  might  have  been  two  peers,  viz.,  the  baron,  his  eldest 
son,  and  the  earl,  his  second  son,  which  is  like  the  case  under  dis- 
cussion before  your  Lordships.  None  of  the  other  cases  bears  on 
the  subject,  for  in  none  of  them  was  there  an  extinction,  upon 
one  death,  of  two  peerages,  with  different  limitations.  In  none  of 
the  cases  referred  to  in  the  return  will  it  be  found  that  on  the 
death  of  any  one  peer  was  there  an  extinction  of  such  a  character 
that  there  could  have  been  two  peers. 

The  first  case  with  which  we  are  furnished  is  that  of  Glan^ 
dore.  "  Sir  Maurice  Crosbie  was  created  Baron  *  Brandon  *  733 
by  patent  dated  16th  September,  1758,  with  remainder  to 
the  heirs  male  of  his  body.  He  left  three  sons,  William,  John 
(who  left  no  issue),  and  Maurice.  William  Crosbie,  the  eldest 
son,  was  created  Viscount  Crosbie,  of  Ardfert,  by  patent  dated  3d 
November,  1771,  and  Earl  of  Glendore,  by  patent  dated  22d  July, 
1776,  with  remainder  to  the  heirs  male  of  his  body.  He  left  an 
only  son,  John,  who  became  second  earl,  who  dying  without  issue, 
the  earldom  and  viscounty  became  extinct,  but  the  barony  of 
Brandon  went  to  the  heir  male  of  Maurice  Crosbie,  third  son  of 
first  baron.  Now,  as  long  as  there  was  a  male  descendant  of  Wil- 
liam Crosbie,  the  eldest  son,  who  was  created  viscount  and  earl, 
that  male  descendant  would  also  have  been  a  baron  under  the 
original  creation  of  the  barony,  and  as  soon  as  there  ceased  to  be 
such  male  descendant  of  the  man  who  was  created  viscount 
and  earl,  the  brother  of  that  viscount  and  earl,  or  a  descendant 
of  his,  took  the  barony,  and  the  viscounty  and  earldom  ceased. 

The  case  of  Clermont  was  the  next  in  the  return.  "  William 
Henry  Fortescue,  esquire,  was  created  Baron  Clermont  by  patent 
dated  26th  May,  1770,  and  Viscount  Clermont  by  patent  dated  23d 
July,  1776,  with  remainder  to  the  heirs  male  of  his  body,  and  in 
failure  of  such  heirs  male,  with  remainder  to  the  heirs  male  of  the 
body  of  his  brother,  the  Right  Honorable  James  Fortescue.  He 
was  afterwards  (by  patent  dated  10th  February,  1777)  created 
Earl  of  Clermont,  with  remainder  to  the  heirs  male  of  his  body. 
He  died  without  issue,  30th  September,  1806,  when  the  peerage  of 
the  earldom  became  extinct ;  but  the  other  peerages  of  the  barony 
and  viscounty  went  to  William  Fortescue,  the  son  and  heir  of  his 
said  brother,  James  Fortescue."  A  similar  observation  applies  to 
this  case  as  to  the  former  one,  that  as  long  as  the  earldom  con- 
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tinued  in  existence,  the  barony  would  be  in  the  possession 

*  734    of  the  earl,  *  so  that  there  never  would  be  one  person  sitting 

as  a  baron,  and  another  as  an  earl.  If  the  earldom  became 
extinct,  there  might  still  be  a  baron  who  was  not  a  descendant  of 
the  last  earl. 

Then  the  next  is  the  Oremome  case.  '^  Thomas  Dawson,  esquire 
(by  patent  dated  28th  May,  1770),  was  created  Baron  Dartrey, 
and  (by  patent  dated  19th  June,  1785)  was  created  Viscount 
Gremorne,  with  remainder  to  the  heirs  male  of  his  body.  He 
died  without  issue,  1st  March,  1813,  when  both  those  peerages  be- 
came extinct."  It  is  not  necessary  to  show  that  there  never  could 
have  been  two  peerages  existing  under  these  two  creations. 

Now,  if  creating  Baron  Norbury  an  earl,  with  a  new  limitation 
(which,  as  I  have  mentioned  to  your  Lordships,  is  the  only  case 
where  there  might  have  been  two  peers  upon  the  death  o£  one 
peer),  was  the  creation  of  a  new  peerage  within  the  Act,  so  that  he 
had  two  peerages  in  him,  it  does  seem  hard  to  contend  that  had 
he  died,  leaving  no  successor  to  either  peerage,  there  would  not  have 
been  an  extinction  of  two  peerages  within  the  Act ;  or  that  had  he 
died,  leaving  a  successor  to  one  peerage  only,  there  would  not  have 
been  an  extinction  of  the  other.  I  suppose  it  will  not  be  contended 
that  the  three  extinctions  then  used  are  still  open. 

In  the  result  then,  however  I  may  distrust  the  correctness  of  my 
opinion,  on  the  authority  of  others,  I  cannot,  notwithstanding  all 
the  arguments  I  have  heard,  as  a  matter  of  reasoning  entertain  any 
doubt  on  the  question. 

Mr,  JiAStice  Willes,  —  My  Lords,  I  am  of  opinion  that  the  extinc- 
tion of  the  earldom  of  M.  in  1802  was  an  extinction  of  a  peerage 
of  Ireland  according  to  the  true  construction  9f  the  Act  of 

*  735    Union,  and  that  such  extinction  did,  together  with  the  *  ex- 

tinction of  two  peerages  before  theyear  1855,  entitle  the  Crown 
to  create  a  peer  of  that  part  of  the  United  Kingdom  called  Ireland. 

That  the  earldom  of  M.  existed  at  the  time  of  the  Union  and 
became  extinct  in  1802  are  facts  which  your  Lordships'  question 
assumes.  And  if  the  barony  of  C.  had  never  existed,  no  doubt  the 
extinction  of  the  earldom  would  have  been  the  extinction  of  a  peer- 
age of  Ireland,  according  to  the  true  construction  of  the  Act  of  Union. 

The  question,  therefore,  may  be  said  to  turn  upon  the  effect  of 
the  creation  of  the  barony  upon  the  peerage  of  the  then  earl. 
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The  Earl  of  M.,  hj  the  original  creation  of  1660,  became  a  peer 
of  Ireland  ;  no  act  of  the  Grown  could  make  him  more  or  less  a 
peer.  If  he  had  been  made  a  duke,  that  would  only  have  given 
him  superior  rank  and  precedence,  but  would  not  have  effected  his 
right  of  peerage.  So  the  grant  of  a  barony  to  him  and  the  heirs 
male  of  his  body  would  have  given  him  merely  an  additional  title 
of  honour,  but  would  not  have  affected  his  right  of  peerage. 

Again,  if  the  barony  of  C.  had  been  granted  to  the  earl  and  the 
heirs  male  of  his  body  merely,  then  upon  the  extinction  of  the 
earldom  in  1802  a  peerage  of  Ireland  would  have  become  extinct 
according  to  the  true  construction  of  the  Act  of  Union.  So  that 
the  question  is  further  reduced  to  this,  namely,  whether  the  re- 
mainder, as  it  is  termed  in  your  Lordships'  question,  to  C.  D.  and 
the  heirs  male  of  his  body,  had  the  effect  of  preventing  such  ex- 
tinction. 

I  apprehend  that  it  had  not  such  effect.  The  remainder  was  no 
part  of  the  peerage  of  the  Earl  of  M.  So  far  was  it  from  being  a 
grant  of  any  thing  to  the  Earl  of  M.  and  the  heirs  male  of  his 
body,  that  it  was  expressed  to  take  only  in  the  event  of  fail- 
ure of  such  heirs.  When  it  *  took  effect,  it  did  so  not  by  *  736 
way  of  transfer  of  any  right  which  the  earl  had  to  0.  D., 
but  by  way  of  a  new  creation  of  a  distinct  peerage  in  C.  D.,  there 
being  no  such  thing,  properly  speaking,  as  a  remainder  in  a  peer- 
age ;  that  which  is  called  a  remainder  being  in  truth  a  grant  of  a 
new  peerage,  in  a  certain  event,  to  the  person  designated  to  take 
in  default  of  issue  of  the  first  grantee. 

The  peerage,  therefore,  which  was  created  in  1660,  and  not  af- 
fected by  the  grant  of  the  barony  to  the  last  earl,  became  extinct 
in  1802,  according  to  the  ordinary  and  common  sense  of  the 
words ;  and  therefore,  unless  the  word  ^^  peerage  "  is  used  in  some 
peculiar  sense  in  the  Act  of  Union,  it  became  extinct  according  to 
the  true  construction  of  that  statute. 

I  proceed  further  to  consider  the  language  of  the  Act,  in  order 
to  ascertain  whether,  in  construing  it,  the  word  should  be  read  in 
any  peculiar  sense  or  according  to  its  ordinary  meaning. 

The  portion  of  the  article  of  the  Act  of  Union  upon  which  the 
question  turns  commences  by  enacting,  that  ^'  it  shall  be  lawful  for 
his  Majesty,  his  heirs  and  successors,  to  create  peers  of  that  part 
of  the  United  Kingdom  called  Ireland,  and  to  make  promotions  in 
the  peerage  thereof  after  the  Union,  provided  that  no  new  creation 
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of  any  such  peers  shall  take  place  after  the  Union  until  three  of 
the  peerages  of  Ireland,  which  shall  have  been  existing  at  the  time 
of  the  Union,  shall  have  become  extinct,  and  upon  such  extinction 
of  three  peerages  that  it  shall  be  lawful  for  his  Majesty,  his  heirs 
and  successors,  to  create  one  peer  of  that  part  of  the  United  King- 
dom called  Ireland ;  and  in  like  manner  so  often  as  three  peerages 
of  that  part  of  the  United  Kingdom  called  Ireland  shall  become 
extinct,  it  shall  be  lawful  for  his  Majesty,  his  heirs  and  succes- 
sors, to  create  one  other  peer  of  that  part  of  the  United  King- 
dom." 
*  737  *  Thus  far  the  article  is  clear.  It  gives  the  Crown  un- 
limited power  to  make  promotions,  which  it  correctly  dis- 
tinguishes from  the  creation  of  peers,  and  it  further  gives  the 
Crown  power  to  create  peers  within  certain  limits,  namely,  one 
upon  the  extinction  of  three  peerages  existing  at  the  time 
of  the  Union  (not  upon  the  number  of  the  peers  existing  at  the 
time  of  the  Union  being  reduced  by  three),  and  thenceforward 
in  like  manner  so  often  as  three  peerages  of  Ireland  become  ex- 
tinct. The  words  "  existing  at  the  time  of  the  Union,"  to  my 
mind  give  the  clue  to  the  meaning  of  the  enactment,  and  show 
that  the  number  of  separate  and  distinct  rights  of  peerage,  and  not 
the  number  of  persons  who  possessed  such  rights,  was  referred  to. 
There  is  no  trace  in  this  part  of  the  article  of  any  other  intention ; 
and  this  is  the  portion  of  it  upon  the  construction  of  which  the 
question  immediately  hinges.  It  is  complete  in  itself,  and  applicar 
ble  in  terms  to  the  present  case.  I  conceive  it  to  be  unsound  con- 
struction to  alter  its  effect  by  reference  to  another  portion  of  the 
article,  made  to  meet  a  different  state  of  things,  and  having  no 
direct  bearing  upon  the  question. 

The  next  portion  of  the  article  upon  which  the  main  stress  has 
been  laid  in  the  argument  against  the  right  of  the  Crown  is  as 
follows :  '^  And  if  it  shall  happen  that  the  peers  of  that  part  of  the 
United  Kingdom  called  Ireland  shall,  by  extinction  of  peerages  or 
otherwise,  be  reduced  to  the  number  of  one  hundred  (exclusive  of 
all  such  peers  of  that  part  of  the  United  Kingdom  called  Ireland 
as  shall  hold  any  peerage  of  Great  Britain  subsisting  at  the  time  of 
the  Union,  or  of  the  United  Kingdom  created  since  the  Union,  by 
which  such  peers  shall  be  entitled  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom),  then  and  in  that  case 
it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs  and  sue- 
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cessors,  to  create  one  peer  of  that  part  of  *  the  United  *  788 
Kingdom  called  Ireland,  as  often  as  any  one  of  such  one 
hundred  peerages  shall  fail  hj  extinction,  or  as  often  as  any  one 
peer  of  that  part  of  the  United  Kingdom  called  Ireland  shall  be- 
come entitled,  hj  descent  or  creation,  to  an  hereditary  seat  in  the 
House  of  Lords  of  the  United  Kingdom,  it  being  the  true  intent  and 
meaning  of  this  article  that  at  all  times  after  the  Union  it  shall, 
and  may  be  lawful  for  his  Majesty,  his  heirs  and  successors,  to 
keep  up  the  peerage  of  that  part  of  the  United  Kingdom  called 
*  Ireland,  to  the  number  of  one  hundred,  over  and  above  the  num- 
ber of  such  of  the  said  peers  as  shall  be  entitled,  by  descent  or 
creation,  to  an  hereditary  seat  in  the  House  of  Lords  of  the  United 
Kingdom." 

This  latter  portion  of  the  article  was  framed  to  provide  for  an 
event  which  it  was  supposed  might  possibly  happen,  and  to  give 
the  Crown  in  that  event  a  distinct  additional  power  of  creating 
peers  of  Ireland.  The  language  used  professes  to  give  another 
power  to  the  Crown,  and  does  not  purport  to  explain  or  restrict  the 
power  previously  conferred.  It  is  to  my  mind  an  erroneous  con- 
struction to  attribute  to  words  used  for  the  purpose  of  granting 
additional  rights  the  effect  of  restraining  rights  already  conferred. 
The  rule  that  words  used  for  the  purpose  of  conferring  additional 
rights  ought  not  to  be  construed  to  restrain  other  rights  already  ex- 
isting or  conferred  by  the  same  instrument,  seems  peculiarly  appli- 
cable to  the  language  of  a  power  to  be  exercised  by  the  Crown  pro 
bono  pvhlico. 

But  I  am  not  content  with  this  general  argument  against  cutting 
down  the  right  conferred  upon  the  Crown  in  the  first  member  of 
the  paragraph  by  an  indirect  inference  from  the  language  of  the 
latter  part  of  it,  and  I  proceed  to  consider  that  part  somewhat 
more  in  detail. 

It  begins  with  the  words  "  and  if  it  shall  happen,"  which 
*  show  that  it  was  only  intended  to  apply  in  case  of  an  ex-  *  739 
traordinary  exigency,  namely,  the  reduction  of  the  peers  of 
Ireland  to  one  hundred  in  number.  It  was,  therefore,  a  distinct 
and  independent  enactment  made  to  meet  that  particular  case,  and 
having  no  necessary  bearing  upon  the  construction  of  the  power 
previously  conferred,  which  was  to  be  exercised  in  the  more  prob- 
able and  ordinary  event  of  three  peerages  becoming  extinct. 

The  declaration  of  the  true  intent  and  meaning  of  the  article 
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being  to  keep  up  the  number  of  the  peerage  to  one  hundred,  appears 
to  me  to  apply  only  to  the  power  to  create  new  peers  in  the  event  of 
the  peerage  being  reduced  below  one  hundred  in  number.  The 
words  ^^  this  article  "  must  be  limited  in  construction  to  something 
less  than  the  whole  article,  of  which  only  two  paragraphs  relate  to 
this  part  of  the  subject,  and  those  words  are  properly  and  naturally 
limited  to  the  power  which  they  follow,  and  to  the  subject  matter  of 
which  they  are  appropriate.  If  it  was  the  true  intent  and  meaning 
of  the  whole  paragraph  in  which  in  the  printed  statute  the  two  pow- 
ers are  contained  to  keep  up  the  peerage  to  one  hundred,  the  power 
to  create  a  new  peerage  upon  the  extinction  of  three  might  as  well 
have  been  wholly  omitted,  and  it  is  viperina  expoaitio  to  construe 
the  paragraph  so  as  to  make  the  first  and  leading  member  of  it 
idle  and  superfluous  for  the  purpose  for  which  alone,  according  to 
such  construction,  the  entire  paragraph  was  framed. 

Further :  assuming  it  to  be  true,  as  contended  at  the  bar,  that 
^^  peerage  "  in  the  second  branch  of  the  paragraph  means  the  en- 
tire right  of  one  peer,  it  acquires  that  meaning  there  by  the  use  of 
the  word  "  such  "  before  the  words  "  one  hundred  peerages  *' ;  that 
word  "  such ''  of  course  modifying  the  words  which  follow,  by  ref- 
erence to  the  next  antecedent. 
*  740  *  Lastly,  the  force  of  the  argument  against  the  Crown 
consists  in  this,  that  the  word  ^^  peerage  "  must  be  consid- 
ered as  intended  to  bear  the  same  meaning  wherever  it  occurs  in 
the  paragraph.  This,  however,  attributes  to  the  framer  of  it  a 
rigid  consistency  of  expression,  altogether  negatived  by  the  fact, 
that  according  to  any  construction  of  the  article,  the  word  ^^  peer- 
age "  is  used  in  at  least  two  different  senses,  namely,  that  of  the 
dignity  itself,  and  that  of  the  collective  body  of  persons  who  enjoy 
the  dignity. 

Two  cases  may  be  put  as  tests  of  the  true  construction  of  the 
Act. 

« 

Suppose,  that  upon  the  death  of  the  Earl  of  M.  in  1802,  or  at 
any  time  since,  a  claim  such  as  is  contemplated  by  the  following 
paragraph  of  the  Act,  had  been  made  to  the  earldom,  by  an  heir 
male  of  the  body  of  the  first  earl,  not  being  an  heir  male  of  the 
body  of  the  last  earl,  for  instance,  by  a  person  claiming  through  a 
younger  son  of  any  of  the  earls  except  the  last,  and  tliat  such 
claim  had  been  established,  so  that  the  earldom  and  the  barony 
would  have  existed  in  different  persons.    In  that  event,  the  earl- 
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dom  and  the  barony  would  be  two  distinct  peerages.  Then,  sup- 
pose them  to  have  afterwards,  and  before  a  new  creation  of  a  peer- 
age under  the  statute,  become  extinct,  would  not  tvi^o  peerages  of 
Ireland  have  become  extinct,  according  to  the  true  construction  of 
the  Act  of  Union  ?  Clearly  they  would,  —  and  why  ?  Because 
they  were  distinct  peerages,  or  rights  of  peerage,  which  were  exist- 
ing at  the  time  of  the  Union,  though  not  then  actually  enjoyed  by 
different  persons. 

Next,  suppose  the  case  of  two  peerages  existing  at  the  time  of 
the  Union,  and  at  that  time  enjoyed  by  two  different  persons,  upon 
whose  deaths,  after  the  Union,  both  peerages  descended  to 
one  person,  upon  the  death  of  whom,  *  before  any  new  *  741 
creation  of  a  peerage  under  the  statute,  both  peei*ages  be- 
came extinct ;  could  it  be  said  in  such  a  case  that  only  one  peer- 
age ^^  existing  at  the  time  of  the  Union  "  was  extinct,  according  to 
the  true  construction  of  the  Act  of  Union. 

In  putting  these  cases,  I  have  assumed  a  proposition,  as  to 
which  I  conceive  there  can  be  no  doubt,  that  the  circumstances 
under  which  the  first  and  subsequent  creations,  depending  upon 
the  extinction  of  three  peerages,  were  intended  to  be  made,  are  in 
respect  of  the  character  of  the  extinct  peerages  the  same. 

For  these  reasons,  I  answer  your  Lordships'  question  in  the 
affirmative. 

Mb.  Justice  Crowdeb.  —  My  Lords,  in  order  to  answer  your 
Lordships'  question,  it  is  necessary  to  ascertain  the  meaning  of  the 
word  ^'  peerage,"  as  used  in  the  expression  ^^  extinction  of  three 
peerages  "  in  the  fourth  article  of  the  Union. 

That  word,  in  the  passage  referred  to,  is  capable  of  three  differ- 
ent meanings ;  and  the  real  question  is,  which  of  those  three 
meanings  the  Legislature  has  assigned  to  it. 

First,  a  peerage  may  mean  any  dignity  of  nobility,  as  an  earl- 
dom, a  barony,  and  the  like.  This  is  probably  its  most  usual 
signification  in  common  parlance.  And  in  this  sense  it  appears  to 
be  used  in  the  returns  made  to  this  House,  with  which  we  have 
been  furnished  by  your  Lordships'  directions,  and  which  were 
certified  by  Ulster  King  of  Arms  of  all  Ireland.  In  those  returns 
it  will  be  found,  on  reference  to  the  Clermont  and  Gremorne  peer- 
ages, that  each  dignity  of  nobility  granted  by  a  separate  patent  is 
designated  as  a  peerage.    But  the  learned  counsel  for  the  claimant 
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were  unwilling  to  accept  this  meaning  of  the  word  '^  peer- 

*  742     age/'  although,  if  adopted,  it  would  have  served  *  their 

purpose.  For  in  that  view  Lord  M.  had  three  peerages  in 
him,  an  earldom,  a  viscounty,  and  a  barony.  And  upon  his  death, 
not  one  only,  but  two  peerages,  the  earldom  and  the  viscounty,  be- 
came extinct.  But  if  that  were  taken  to  be  the  true  meaning  of 
the  word  "  peerage,"  this  consequence  would  follow,  that,  as  the 
Crown  may  make  promotions  in  the  Irish  peerage  without  limit, 
the  Crown  might  by  a  lavish  exercise  of  the  right  of  promoting, 
give  itself  the  power  of  creating  a  new  peer  on  the  death,  without 
a  successor,  of  almost  every  individual  Irish  peer ;  because  each 
peer  might  by  promotions  be  invested  with  at  least  three  peerages, 
which  would  all  become  extinct  on  his  death  without  a  successor. 
Tliis  meaning,  therefore,  of  the  word  ''  peerage  "  was  abandoned 
in  the  course  of  the  argument  as  untenable. 

A  second  meaning  of  the  word  "  peerage  "  may  be,  where  two 
or  more  dignities  of  nobility  are  vested  in  the  same  peer  with 
dififerent  lines  of  succession ;  so  that  it  is  possible  they  may  at  a 
future  time  vest  in  different  persons.  In  such  case  it  is  said,  that 
those  dignities  which  have  the  same  line  of  succession  constitute 
only  one  peerage,  and  those  which  have  a  different  line  of  suc- 
cession constitute  another  peerage. 

In  this  sense  Lord  M.  had  only  two  peerages  in  him,  viz.,  the 
earldom  and  viscounty,  descending  similarly,  and  counting  as  one 
peerage ;  the  barony  descending  differently  and  counting  as  the 
other.  And  on  his  death  one  peerage,  viz.  the  earldom  and  vis- 
county, became  extinct.  And  it  was  for  this  meaning  of  the  word 
'^  peerage  "  that  the  claimant  contended. 

But  there  is  a  third  sense  in  which  ''  peerage  "  is  used,  as  com- 
prehending all  the  dignities  of  nobility  held  by  a  peer,  and  consti- 
tuting the  status  of  any  individual  peer,  whether  consisting 

*  748    of  one  or  more  dignities,  and  whether  *(if  more  than  one) 

descendible  similarly  or  differently.  He  is  a  peer  by  hold- 
ing any  one  of  those  dignities,  and  is  entitled  thereby  to  all  the 
rights  and  privileges  of  a  peer.  By  holding  several  dignities  he 
is  not  more  a  peer,  or  entitled  thereby  to  any  greater  or  other 
rights  or  privileges  of  a  peer  ;  although  his  rank  among  the  peers 
will  vary  according  to  his  titles. 

All  the  dignities  of  nobility  therefore  of  each  peer  constitute 
his  status  of  a  peer,  his  peerdom  or  peerage.    In  this  sense  no 
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peer  can  have  more  than  one  peerage.  And  in  this  sense,  on  the 
death  of  Lord  M.,  his  peerage  would  not  be  extinct,  because  a 
part  of  it,  viz.,  the  baronj  of  C,  survived,  and  continued  in  his 
successor. 

How,  then,  is  it  to  be  ascertained  in  which  of  these  three  differ- 
ent senses  the  Legislature  used  the  term  ^^  peerage  "  in  that  part 
of  the  fourth  article  which  empowers  the  Crown  to  create  one  Irish 
peer  on  the  extinction  of  every  three  Irish  peerages  ?  I  know  of 
no  other  way  than  by  reading  the  whole  context  together,  and 
learning  thereby  the  object  and  scope  of  the  enactment,  and  so 
ascertaining  the  intention  of  the  Legislature. 

The  fourth  article  of  the  Union  relates  exclusively  to  the  elec- 
tion of  Irish  peers  and  Irish  commoners  to  the  two  Houses  of  Par- 
liament of  the  United  Kingdom  respectively,  and  to  the  manner 
of  holding  the  Parliaments  of  the  United  Kingdom.  It  enacts 
that  twenty-eight  Irish  peers  shall  be  elected  for  life  by  the  exist- 
ing body  of  the  peers  of  Ireland  to  sit  in  your  Lordships'  House, 
and  after  some  other  provisions  not  important  to  the  present 
inquiry,  the  article  proceeds  to  provide  for  the  gradual  reduction 
and  the  permanent  preservation,  at  a  fixed  number,  of  the  Irish 
peers,  who  are  to  constitute  the  electoral  body  to  return  peers  to 
the  Parliament  of  the  United  Kingdom. 

A  general  power  is  first  given  to  the  Crown  to  create 
*  peers  of  Ireland,  and  to  make  promotions  in  the  peerage    *  744 
thereof  after  the  Union.     Then  comes  the  proviso,  which 
limits  the  power  to  create  peers,  but  leaves  unlimited  the  power  to 
make  promotions,  evidently  because  the  former  affects  the  elec- 
toral body,  while  the  latter  does  not. 

The  general  scope  and  object  of  the  enactment  appears  clearly 
to  be  to  reduce  the  electoral  body  gradually  to  the  number  of  one 
hundred,  and  then  to  keep  it  up  to  that  number  for  the  future. 
But,  instead  of  the  reduction  being  permitted  to  go  on  in  its  natu- 
ral course  without  interruption,  a  limited  power  is  given  to  the 
Crown,  "  so  often  as  three  Irish  peerages  shall  become  extinct,  to 
create  one  other  peer  of  Ireland,"  until  the  minimum  of  one 
hundred  be  reached ;  and  then  to  create  a  peer  "  as  often  as  any 
one  of  such  one  hundred  peerages  shall  fail  by  extinction,"  or  as 
often  as  any  one  Irish  peer  shall  become  entitled  to  an  hereditary 
seat  in  your  Lordships'  House. 

Looking  at  the  whole  of  the  fourth  article  then,  it  would  seem 
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to  be  the  clear  intention  of  the  Legislature  that  the  Crown's  power 
to  create  Irish  peers  should  be  limited  to  the  filling  up  of  every 
third  vacancy  in  the  electoral  body  before  its  reduction  to  one 
hundred,  and  the  filling  up  of  every  vacancy  after  such  reduction, 
it  being  (as  therein  is  alleged)  the  true  intent  and  meaning  of  the 
article  that  at  all  times  after  the  Union  the  Crown  should  keep  up 
the  Irish  peerage  to  the  number  of  one  hundred. 

Here  then  are  two  passages  in  a  short  clause  of  an  Act  of  Par- 
liament, in  which  the  extinction  of  peerages  is  mentioned  in  almost 
identical  language.  In  the  earlier  part  of  the  clause  "  one  other 
peer  is  to  be  created  so  often  as  three  Irish  peerages  shall  become 
extinct " ;  and  in  the  latter  part  a  peer  is  to  be  created  *^  as  often 
as  any  one  of  such  one  hundred  peerages  shall  fail  by  extinction." 
Now  "  peerage  "  in  the  last  passage  is  free  from  all  doubt, 
*  745  and  capable  but  *  of  one  construction  ;  as  indeed  the  coun- 
sel for  the  claimant  admitted  in  the  argument.  ^^  Any  one 
of  such  one  hundred  peerages  "  must  necessarily  mean  the  peerage 
of  any  one  of  such  one  hundred  peers  before  mentioned.  And 
there  ^'  peerage  "  must  necessarily  mean  all  the  dignities  of  nobil- 
ity held  by  any  one  of  such  peers,  whether  one  or  several,  and 
whether  (if  more  than  one)  descendible  similarly  or  diflFerently, 
which  is  the  third  sense  of  the  word  "  peerage  "  to  which  I  hare 
before  referred.  Either  of  the  other  two  meanings  of  that  word 
would  be  wholly  inapplicable  in  this  passage.  The  extinction  of  a 
single  one  of  such  dignities  would  clearly  not  entitle  the  Crown  to 
create  a  new  peer.  And  therefore  it  would  follow,  that  if  Lord 
M.  had  died  after  the  reduction  of  the  number  of  Irish  peers  to 
one  hundred,  instead  of  dying  before,  the  Crown  would  not  have 
been  entitled  to  create  a  new  peer,  as  upon  failure  by  extinction 
of  one  of  the  one  hundred  Irish  peerages.  Because  while  the 
barony  of  C.  survived  to  his  successor  there  would  not  be  the 
reduction  of  the  number  of  peers  below  one  hundred,  which  is 
the  only  condition  authorising  the  creation  of  another  peer.  It  is 
obvious  that  "  peers  "  and  "  peerages  "  are  there  used  as  convert- 
ible terms  ;  the  extinction  of  a  peerage  being  the  extinction  of  a 
peer  from  the  electoral  body  of  Irish  peers, —  the  removal  of  a 
voter  from  the  list  of  voters. 

If  then  the  Legislature  has  used  an  ambiguous  word  in  a  definite 
sense  in  one  passage  of  a  clause  in  an  Act  of  Parliament,  it  is  in 
accordance  with  the  rules  of  sound  construction  and  legitimate 
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inference  to  hold,  that  the  same  word  is  used  in  the  same  sense 
i¥hen  found  in  another  passage  of  the  same  clause,  unless  any  re- 
pugnancy or  incongruity  would  result  from  such  construction. 
But  so  far  from  any  such  consequences  following  in  this  case,  the 
-whole  context  and  purview  of  the  enactment  seem  to  show 
*  that  the  meaning  of  the  word  "  peerage  "  must  be  the  *  746 
same  in  both  parts  of  the  clause,  in  order  to  accomplish 
the  obvious  intention  of  the  Legislature.  And  then  the  extinction 
of  three  peerages  would  be  construed  to  mean  ^'  the  extinction  of 
the  peerages  of  three  peers."  If,  on  the  contrary,  the  claimant's 
construction  of  the  word  "  peerage  "  in  the  first  part  of  the  clause 
were  to  prevail,  the  same  words  must  be  used  in  different  senses  in 
the  same  clause,  although  no  reason  has  been  suggested  in  the 
argument  at  your  Lordships'  bar  for  so  unusual  a  mode  of  con- 
struction. Whereas  if  "  extinction  of  peerages  "  in  both  cases  ha» 
reference  to  the  diminution  of  the  electoral  body  by  making  vacan- 
cies therein,  the  whole  clause  is  clear,  consistent,  and  reasonable. 

But  it  has  been  argued  on  the.  part  of  the  claimant  that  the  con- 
struction of  the  earlier  part  of  the  clause  ought  not  to  be  affected 
by  the  construction  of  the  latter  part ;  and  that  in  order  to  arrive 
at  a  safe  and  satisfactory  conclusion  in  this  case,  your  Lordshipe 
ought  not  to  read  beyond  that  portion  of  the  fourth  article  which 
gives  power  to  the  Crown  to  create  a  peer  on  the  extinction  of 
three  peerages.  I  entirely  differ  from  this  view,  which  is  at  vari- 
ance with  the  rule  laid  down  by  Sir  Edward  Coke  (Coke  upon 
Littleton,  381  a),  in  these  words :  ^^  It  is  the  most  natural  and 
genuine  exposition  of  a  statute  to  construe  one  part  of  the  statute 
by  another  part  of  the  same  statute  ;  for  that  best  expresseth  the 
meaning  of  the  makers." 

An  attempt  was  also  made  on  the  part  of  the  claimant  to  found 
an  argument  against  the  application  of  the  third  meaning  of  the 
word  "  peerage  "  to  the  phrase  "  extinction  of  three  peerages," 
upon  the  clause  defining  what  shall  be  deemed  an  extinct  peerage. 
It  was  urged  that  the  language  in  that  clause  confines  the  term 
^^  peerage  "  to  one  of  the  two  first  mentioned  meanings,  and 
excludes  it  from  the  *  third.  But  the  answer,  I  think,  is  *  747 
plain  and  conclusive,  that  the  definition  of  an  extinct  peer- 
age is  equally  applicable  to  peerages  before  and  after  the  reduction 
of  the  electoral  body  of  peers  to  one  hundred.  And,  as  it  is  con- 
ceded, that  notwithstanding  that  definition,  ^^  peerage  "  must  be 

[678] 


*747  OASES  m  the  house  of  lords. 

taken  in  the  third  sense  in  the  passage  referring  to  the  extinction 
of  peerages  after  the  reduction  to  one  hundred,  that  definition  can 
be  no  bar  to  a  similar  construction  in  the  passage  referring  to  ex- 
tinction of  peerages  before  the  reduction  to  one  hundred. 

For  these  reasons  I  should  have  thought,  quite  independently  of 
the  usage  which  has  so  long  prevailed,  that  your  Lordships'  ques- 
tion ought  to  be  answered  in  the  negative.  But  I  feel  more  confi- 
dence in  the  conclusion  at  which  I  have  arrived  when  I  find  that 
the  Act  of  Union  has  been  invariably  so  construed  ever  since  it 
was  passed.  In  Stephen  and  Gosnold  (Vaughan's  Reports),  169, 
Lord  Chief  Justice  Vaughan  lays  it  down  that  "  where  the  mean- 
ing of  a  statute  is  dubious,  long  usage  is  a  just  medium  to  ex- 
pound it  by.  For  jus  et  norma  loquendi  is  governed  by  usage. 
And  the  meaning  of  things  spoken  or  written  must  be,  as  it  hath 
constantly  been  received  to  be,  by  common  acceptation."  And 
that  very  eminent  American  jurist.  Chancellor  Kent,  also  says  (1 
Kent's  Commentaries,  part  8,  lecture  20,  page  465) :  ^^  In  the 
construction  of  statutes  the  sense  which  the  contemporary  mem- 
bers of  the  profession  had  put  upon  them  is  deemed  of  some 
importance,  according  to  the  maxim  Oontemporanea  exposUto  e$t 
fortiasima  in  hge^ 

Then  how  stands  the  case  upon  usage  ?  Although  Lord  M.'s  earl- 
dom became  extinct  within  two  years  after  the  Union,  and  although 
six  or  seven  other  dignities  of  nobility  similarly  circum- 
*  748  stanced  have  from  time  to  time  *  become  extinct  down  to 
the  present  day,  and  although  many  Irish  peers  have  been 
created,  these  extinct  dignities  of  nobility  have  been  passed  over 
by  the  advisers  of  the  Crown,  and  none  of  them  has  ever  been 
used  as  an  extinct  peerage  within  the  Act.  Lord  Norbury's  peer- 
age, indeed,  has  been  referred  to  as  an  authority  in  favour  of  the 
claimant.  It  has  also  been  cited  by  his  opponents  as  an  authority 
against  him.  But  I  do  not  think  that  it  has  any  very  strong 
bearing  upon  the  present  case.  At  all  events,  it  does  not  prove 
that  any  extinct  dignity  similarly  circumstanced  to  Lord  M.'s 
earldom  has  ever  been  treated  as  an  extinction  within  the  Act  of 
Union.  For  the  creation  of  the  Earl  of  Norbury  was  after  three 
undisputed  extinctions.  The  Crown,  therefore,  had  the  clear 
right  to  create  a  new  peer ;  but  instead  of  doing  so  the  Crown 
promoted  an  existing  peer  to  an  earldom  (which  could  have  been 
done  without  any  extinction),  and  then  by  way  of  remainder, 
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created  a  new  peer  in  futuro.  Whether  this  was  right  or  wrong, 
it  would  seem  that  the  Crown  did  not  exceed  its  authority,  but 
rather  omitted  to  avail  itself  of  its  full  power.  My  opinion,  there- 
fore, is  that  the  extinction  of  the  earldom  of  M.  in  1802  was  not 
an  extinction  of  a  peerage  according  to  the  true  construction  of 
the  Act  of  Union;  and  that  such  extinction,  together  with  the 
extinction  of  the  two  peerages  before  the  year  1855  did  not  entitle 
the  Grown  to  create  a  peer  of  that  part  of  the  United  Kingdom 
called  Ireland. 

Mb.  Justice  Wiluams.  —  My  Lords,  I  am  of  opinion  that 
the  extinction  of  the  earldom  of  M.,  in  1802,  was  not  an  extinc- 
tion of  a  peerage  of  Ireland,  according  to  the  true  construction  of 
the  Act  of  Union ;  and  that  such  extinction  did  not,  to- 
gether with  the  *  extinction  of  the  two  peerages  before  the  *  749 
year  1855,  entitle  the  Crown  to  create  a  peer  of  that  part 
of  the  United  Kingdom  called  Ireland. 

Having  regard  to  the  whole  of  the  article  in  question,  I  think  its 
general  intention  appears  to  be:  1st.  That  until  the  number  of 
the  peers  of  Ireland  is  reduced  to  one  hundred,  the  Crown  shall 
1)0  entitled  to  create  a  peer  as  often  as  the  number  of  existing  peers 
is  diminished  by  three.  2dly.  That  when  the  number  is  reduced 
to  one  hundred,  the  Crown  shall  be  entitled  to  create  a  peer  as 
often  as  that  number  is  diminished  by  one ;  so  that  the  number  of 
one  hundred  may  be  kept  up. 

As  to  the  latter  portion  of  this  statement  of  the  general  intention 
of  the  article,  no  doubt  has  been  raised.  Nor  has  it  been  disputed 
that,  according  to  that  intention,  the  Crown  cannot,  after  the  num- 
ber of  peers  is  reduced  to  one  hundred,  create  a  peer  on  any  ex- 
tinction of  a  peerage  which  does  not  diminish  that  number.  Con- 
sequently, it  must  be  conceded  that  if  the  extinction  of  the  earldom 
of  M.  had  occurred  after  the  number  of  peers  had  been  reduced  to 
one  hundred,  it  was  not  intended  by  the  Legislature  that  such 
extinction  should  entitle  the  Crown  to  create  a  peer ;  because  such 
an  extinction  would  not  have  diminished  the  number  of  peers,  and 
the  creation  would  augment  it  to  one  hundred  and  one. 

Now,  what  is  the  language  in  which  this  undisputed  portion  of 
the  general  intention  of  the  article  is  expressed  ?  The  article  pro- 
vides that  if  it  shall  happen  that  the  peers  of  Ireland  shall  be 
reduced  to  the  number  of  one  hundred,  then  and  in  that  case  it 
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« 

shall  be  lawful  for  the  Crown  to  create  one  peer  ^^  as  often  as  any 

one  of  such  one  hundred  peerages  shall  fail  by  extinction.''    Here 

it  is  manifest  that  the  word  '^  peerage  "  is  not  used  in  its  general 

sense ;  for  the  peerage  spoken  of  is  something  the  failure  of 

*  750   which  by  extinction  *  will  diminish  the  number  of  one  hun- 

dred peers.  It  must  then  be  used,  as  it  appears  to  me,  in 
the  sense  of  "  status,"  or  "  condition  of  a  peer."  And  the  article 
intends  to  entitle  the  Crown  to  create  a  peer  as  often  as  the  num- 
ber of  such  status  or  conditions  is  diminished  by  an  extinction  of 
one  of  them. 

It  remains  to  consider  what  is  the  language  in  which  the  earlier 
disputed  portion  of  the  general  intention  of  the  article  is  expressed. 
The  Crown  may  create  one  peer  of  Ireland,  "  so  often  as  three 
peerages  of  Ireland  shall  become  extinct."  The  question  is,  in 
what  sense  is  the  word  ^'  peerage  "  here  used  ?  Now,  in  this  place 
also,  as  well  as  in  the  latter  part  of  the  article,  it  is  manifest  that 
the  word  is  not  used  in  its  general  sense ;  for  if  it  were,  then  in 
the  case  (by  no  means  rare)  of  the  death  of  a  peer  without  heirs 
male  of  his  body,  who  had  two  peerages  in  him,  each  limited  to 
such  heirs  male,  two  peerages  would  become  extinct  within  the 
meaning  of  the  statute ;  which,  it  is  conceded  on  all  bands,  was 
not  the  intention  of  the  enactment. 

As,  then,  some  particular  meaning  is  to  be  sought  for  the  word, 
it  surely  may  most  properly  be  found  in  that  construction  which 
must  necessarily  be  applied  to  it  with  regard  to  the  latter  branch 
of  the  same  provision. 

On  these  grounds,  I  am  of  opinion  that,  as  the  extinction  of  the 
earldom  of  M.  in  1802  was  not  an  extinction  of  the  status  or  con- 
dition of  a  peer  which  existed  in  the  last  earl,  it  was  not  an 
extinction  of  a  peerage  according  to  the  true  meaning  of  the  Act 
of  Union. 

With  respect  to  the  evidence  which  your  Lordships  have  ordered 

to  be  laid  before  us  of  the  contemporanea  expositio  of  the  statute,  I 

feel  some  doubt  whether  that  principle  of  construction  is  applicable 

to  the  present  inquiry.     But  assuming  that  it  is,  the  evi- 

•  761    dence,  perhaps,  is  not  very  *  cogent  against  one  of  the 

arguments  used  in  support  of  the  affirmative  of  the  ques- 
tions put  to  us  by  your  Lordships,  viz.  the  argument  that  the  true 
meaning  of  the  word  ^^  peerage  "  in  that  part  of  the  article  imme- 
diately under  consideration  is,  such  a  peerage  as  exists  when  a 
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peer  has  a  single  such  hereditary  dignity,  or  if  he  has  more  than 
one,  then  such  a  peerage  as  is  limited  in  a  different  line  from  the 
other,  so  that  the  two  dignities  may  possibly  result  in  two  coexisting 
peers.  The  earldom  of  M.  might  certainly  have  descended  to  some 
person  who  was  the  heir  male  of  the  body  of  the  first  Earl  of  M., 
though  not  the  heir  male  of  the  body  of  the  Earl  of  M.  who  died 
in  1802,  while  the  barony  of  G.  passed  to  C.  D. ;  so  that  the  two 
peerages  which  were  in  that  earl  might  have  been  vested  in  two 
coexisting  peers.  And  (excepting  the  instance  of  the  peerage  in 
question)  the  Herald's  returns  exhibit,  I  believe,  no  case  of  the 
death  of  a  peer  of  Ireland  having  two  such  peerages  in  him.  But 
though  these  returns  may  furnish  no  very  strong  answer  to  this 
argument,  the  argument  itself  appears  to  me  to  require  so  peculiar 
and  difficult  a  meaning  to  be  attributed  to  the  language  of  the 
statute,  that  I  much  prefer  resorting  to  that  which  the  statute 
itself  has  supplied  in  the  terms  of  the  latter  portion  of  the  article. 

Mr.  Justice  Wightman.  —  I  am  of  opinion  that  the  extinction  of 
the  earldom  of  Mountrath,  in  1802,  was  not  an  extinction  of  & 
peerage  of  Ireland,  according  to  the  true  construction  of  the  Act 
of  Union. 

By  the  fourth  article  of  the  Act,  it  is  agreed  that  his  Majesty 
and  his  successors  may  create  peers  of  Ireland,  and  make  promo- 
tions in  the  peerage  thereof  after  the  Union,  providedi  that 
no  new  creation  of  any  such  peers  *  shall  take  place  until    *752 
three  of  the  peerages  of  Ireland  existing  at  the  tdme  of  tiie 
Union  shall  have  become  extinct. 

A  peerage  is  the  state  and  dignity  of  a  peer  ;  and  it  is  said  by 
Lord  Coke,  in  the  Second  Institute,  page  29,  that,  though  there  are 
divers  degrees  of  nobility,  as  dukes,  nkarquesses,  earls,  viscounts, 
and  barons,  yet  all  of  them  are  comprehended  under  the  word 
"  Pares."  They  are  peers  to  one  another,  though  of  several 
degrees.  In  a  previous  passage,  at  page  6,  he  says :  ^'  Regularly 
all  noblemen  are  barons,  whatever  rank  they  may  hold  in  the 
peerage ;  and  in  ancient  records  ^  the  barony '  included  all  the 
nobility  of  England."  In  the  passage  which  I  have  cited  from 
the  fourth  article  of  the  Union,  the  term  ^^  peerage  "  is  used  as 
expressing  the  state  and  condition  of  a  peer,  and  not  any  dignity 
which  would  entitle  the  possessor  to  that  state  and  condition. 
His  Majesty,  it  is  said  in  that  article,  ^^  may  make  promotions  in 
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the  peerage  thereof,"  but  may  not  create  a  new  peer  "  until  three 
of  the  existing  peerages  shall  have  become  extinct."  A  promo- 
tion would  be  no  addition  to  the  peerage  ;  a  new  creation  would ; 
and  that  is  not  to  take  place  until  three  of  the  existing  peerages 
shall  have  become  extinct ;  that  is,  until  three  extinctions  of  the 
state  and  dignity  of  a  peer.  A  peer  may  have  several  titles  of 
honour  and  degree,  but  only  one  peerage.  He  has  only  one  vote 
or  voice  as  a  peer,  though  he  may  have  several  titles  of  honour 
and  dignity. 

Charles  Henry,  the  last  Earl  of  Mountrath,  at  the  time  of  his 
death  was  a  peer  of  Ireland,  with  the  titles  of  honour  and  dignity 
of  Earl  of  Mountrath,  Viscount  Goote,  and  Baron  Gastlecoote. 
Each  of  these  dignities  would  by  itself  have  entitled  him  to  the 
peerage  of  Ireland,  but  conjoined  they  did  no  more.     He  was  a 

peer  of  Ireland  with  those  several  dignities  or  titles  of 
*  753    honour.    He  was  as  much  *  entitled  to  his  peerage  by  his 

barony  of  Gastlecoote  as  he  was  by  his  earldom  of  Moun- 
trath. Upon  his  death  his  earldom,  viscountcy,  and  one  of  his 
baronies  became  extinct,  but  not  his  peerage,  which  still  continued 
in  the  barony  of  Gastlecoote ;  three  dignities  or  titles  of  honour 
became  extinct  at  his  death,  but  not  a  peerage,  according,  as  it 
seems  to  me,  to. the  intent  and  meaning  of  the  fourth  article  of  the 
Act  of  Union. 
The  latter  part  of  that  article  indicates  the  meaning  of  the  word 
^  '^  peerage  "  as  used  in  it.  It  says :  ^^  That  if  it  shall  happen  that 
the  peers  of  Ireland  shall  by  extinction  of  peerages  or  otherwise  be 
reduced  to  the  number  of  one  hundred,  exclusive  of  such  as  may 
be  peers  of  Great  Britain  or  of  the  United  Kingdom,  then  his 
Majesty  may  create  one  peer  of  Ireland  so  often  as  any  one  of  such 
one  hundred  peerages  shall  fail  by  extinction,  it  being  the  true  in- 
tent and  meaning  of  that  fourth  article  that  it  shall  be  lawful  for 
his  Majesty  to  keep  up  the  peerage  of  Ireland  to  the  number  of 
one  hundred."  It  is  quite  clear  that  in  this  part  of  the  article  by 
the  term  "  peerage  "  is  not  meant  the  title  or  titles  of  honour  or 
dignity  which  would  give  a  peerage,  but  the  actual  state  and  dig- 
nity of  a  peer,  whether  with  one  or  many  titles,  otherwise  the 
number  of  Irish  peers  might  be  reduced  to  one  hundred,  whilst  the 
number  of  Irish  peerages  would  be  much  greater. 

As  the  construction  of  the  Act  of  Parliament  must  depend  upon 
the  meaning  and  intention  of  the  Legislature  at  the  time  it  was 
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passed,  the  mode  in  which  the  power  given  to  the  Crown  by  the 
fourth  article  has  been  dealt  with  since  it  has  been  passed  may 
possibly  not  be  entitled  to  any  great  weight,  otherwise  it  will  be 
found  by  the  instances  given  in  the  returns  of  Irish  peerages  created 
since  the  Union,  that  not  one  occurs,  in  which  a  peerage  has 
been  treated  as  extinct,  if  one  of  several  dignities,  *  each  *  754 
giving  by  itself  a  peerage,  has  been  continued,  though  other 
dignities,  in  the  same  person,  equally  entitling  him  to  the  peerage 
have  become  extinct. 

If  the  last  Earl  of  Mountrath  had  died  leaving  a  brother,  who 
would  have  been  heir  in  tail  male  of  the  body  of  the  first  lord,  there 
would,  upon  the  death  of  the  last  earl,  have  been  two  peers  and 
two  peerages.  The  brother  would  have  succeeded  to  the  earldom 
of  Mountrath  and  the  viscountcy  and  barony  of  Goote,  and  the  dis- 
tant relation  to  the  barony  of  Castlecoote.  The  last  earl  had  in 
him  such  dignities  as  would  make  two  peerages  had  there  been 
persons  who  could  take  them  separately ;  but  when  conjoined  in 
his  person,  they  made  but  one  peerage  in  him,  according  to  that 
which  I  consider  to  be  the  true  construction  of  the  Act  of  Union, 
which  peerage  did  not  become  extinct  upon  his  death,  but  was 
continued  in  the  barony  of  Castlecoote. 

For  these  reasons  I  think  that  the  extinction  of  the  earldom  of 
Mountrath  was  not  an  extinction  of  a  peerage  of  Ireland,  and  that 
the  extinction  of  the  earldom,  together  with  the  extinction  of  the 
two  peerages  before  1855,  did  not  entitle  the  Crown  to  create  a 
peer  of  Ireland. 

Mr.  Justice  Erlb.  — Tour  Lordships'  question  turns  on  the  mean- 
ing of  the  word  "  peerage,"  in  that  clause  of  the  Act  of  Union 
which  subjects  the  power  of  creating  a  new  Irish  peer  to  the  con- 
dition that  three  of  the  then  existing  peerages  should  have  become 
extinct. 

In  support  of  an  affirmative  answer,  it  has  been  contended  that 
"  peerage,"  in  common  understanding,  denotes  a  title  of  dignity. 
For  example,  when  the  earldom  of  Mountrath  was  conferred  on  a 
commoner,  a  peerage  was  conferred.  An  earldom,  there- 
fore, which  was  a  peerage  in  *  its  creation,  ought  also  to  be  *  755 
construed  to  be  a  peerage  in  its  extinction,  there  being 
nothing  in  the  context  (as  it  is  said)  to  show  that  an  unusual 
meaning  was  intended. 
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But  in  my  opinion  the  answer  ought  to  be  in  the  negative. 
*^  Peerage "  in  common  understanding  denotes  the  aggregate  of 
qualities  which  constitute  a  peer;  and  although  it  can  neither 
come  nor  go  without  being  accompanied  by  a  title  of  dignity,  it  is 
distinct  therefrom,  peerages  being  the  results  of  titles,  and  not  the 
titles  themselves. 

Peerage  in  its  essence  seems  opposed  to  the  prominent  property 
of  titles.  The  root  of  peerage  is  equality,  and  some  relation  of 
equality  pervades  its  use,  even  when  furthest  removed  from  its 
origin. 

In  the  time  of  Magna  Charta,  the  judgment  of  his  peers 
secured  thereby  to  a  freeman  was  the  judgment  of  freemen,  peers 
to  himself  in  respect  of  equal  rights,  and  in  the  present  day  your 
Lordships  are  peers  to  each  other  in  respect  of  the  equality  of 
rights,  duties,  and  privileges  common  to  every  peerage.  But  the 
possessors  of  titles  in  respect  of  their  titles  are  essentially  unequal 
to  each  other,  not  only  in  the  degree  of  the  title,  but  in  the  prece- 
dence due  to  titles  in  the  same  degree.  When  a  new  peerage 
arises  from  conferring  a  title  on  a  commoner,  it  is  at  once  com- 
plete and  unalterable ;  the  same  for  the  latest  barony  and  the 
most  ancient  dukedom;  the  same  whatever  be  the  number  of 
titles  held,  the  source  from  which  they  originate,  the  times  when 
they  may  vest,  and  the  lines  of  devolution  in  which  they  may 
come.  Peerage  is  inseparably  connected  with  title,  in  so  far  as 
some  title  is  a  necessary  condition  for  its  existence.  Still,  as 
when  once  created,  it  is  unaffected  by  any  addition  or  subtraction 
of  titles  provided  one  remain,  abstractedly  it  is  distinct  from  title 

itself. 
*  756  *  Beyond  denoting  the  personal  status  of  a  peer  ending 
with  his  life,  peerage  is  cai)able  of  comprising  the  notion 
of  inheritance.  And  when  a  title  comes  from  an  ancestor,  or  is 
created  with  a  limitation  to  successors,  the  peerage  resulting  from 
such  a  title  is  hereditary,  and  the  possessor  for  the  time  of  such  a 
peerage,  though  he  must  part  with  it  at  death,  still  holds  while 
alive  a  possession  that  is  to  be  perpetual  through  all  the  successors 
in  the  limitation.  And  if  many  such  titles  coming  in  different 
lines,  as  from  father  and  mother,  converge  to  one  peer,  subject  to 
diverging  again  at  his  death  without  issue,  though  the  immediate 
successors  to  him  may  be  many  peers,  still  during  his  life  he  holds 
one  peerage  only,  and  it  is  not  the  more  multiplied  in  him  by 
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reason  that  his  collateral  successors  will  be  at  once  numerous 
peers,  than  it  is  in  the  case  of  the  lineal  descent  of  one  title, 
by  reason  that  there  will  be  a  series  of  numerous  peers. 

The  context  of  the  clause  in  question  shows  that  existing  he- 
reditary peerages  in  this  sense  were  meant.  The  number  of  Irish 
peers  is  to  be  reduced  to  one  hundred,  bj  making  the  decrease  to  the 
increase  as  three  to  one.  If  ''  peerage  "  is  taken  in  the  sense 
above  submitted,  this  purpose  will  be  effected  ;  but  if  it  is  taken 
in  the  sense  of  ^^  title  "  it  maj  be  defeated,  as  by  the  death  of  one 
peer  many  titles  may  become  extinct,  and  there  might  be  more 
creation  than  extinction. 

Also  the  context  marks  the  distinction  between  peerage  and 
title.  By  the  clause,  the  power  of  creating  peers  is  limited,  while 
the  power  of  making  promotions  in  the  peerage  is  unlimited.  A 
promotion  in  the  peerage  (that  is,  in  the  collective  body  of  peers) 
is  the  grant  of  a  title  to  a  peer,  which  confers  no  peerage  ;  while 
the  creation  of  a  peer  is  the  grant  of  a  title  to  a  commoner,  which 
does  confer  a  peerage. 

*  Furthermore,  in  this  clause  "  peerage  "  is  unequivocally  *  757 
used  in  the  sense  here  submitted.  When  the  number  of 
existing  peers  shall  have  been  reduced  to  one  hundred,  a  power  of 
creating  a  new  peer  is  given  as  often  as  one  of  such  peerages  shall 
fail  by  extinction,  so  that  the  number  of  one  hundred  shall  be  kept 
up.  It  is  clear  that  a  peerage  would  not  be  extinct  within  the 
meaning  of  this  passage,  unless  a  peer  died  without  a  successor  to 
the  peerage  he  held. 

Where  a  word  is  capable  of  two  meanings,  the  context  is  a  bet- 
ter resort  for  deciding  which  is  intended,  than  a  preference  for  the 
ordinary  over  the  extraordinary  meaning.  If  a  word  has  two 
meanings,  each  is  equally  at  the  option  of  the  author ;  and  it  is 
his  intention  that  is  to  be  found.  There  may  be  no  test  to  try 
which  is  the  ordinary  meaning ;  if  there  is,  it  must  be  brought 
from  the  author,  not  from  the  interpreter.  The  meaning  that  may 
seem  ordinary  here,  may  be  strange  at  a  distance.  ''  Peerage,"  in 
1800,  denoted  a  complex  idea  comprising  intricate  conventional 
relations  of  social  life  ;  and  if  it  has  several  meanings,  a  claim  by 
any  one  of  them  to  be  preferred  as  ordinary  and  natural  would  be 
a  subject  of  dispute.  Still,  if  the  construction  is  to  be  sought  from 
the  word  itself,  the  meaning,  above  offered  may  possibly  have  ap- 
peared to  those  who  framed  the  statute  to  be  primary  and  appropriate. 
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Mr.  Justice  Creswell.  —  The  answer  to  be  given  to  the  ques- 
tion proposed  by  your  Lordships  depends  upon  the  construction  to 
be  put  upon  that  part  of  the  fourth  article  in  the  Act  of  Union, 
39th  and  40th  Geo.  3,  c.  67,  which  relates  to  the  creation  of  peers 
of  Ireland.     [His  Lordship  read  it.     See  ante,  719.] 

The  thing  to  be  ascertained  is  the  meaning  of  the  word 
"  peerage  "  in  this  part  of  the  article.     For  this  purpose  it 

•  768    *  seems  to  me  that  wo  may  with  propriety  look  at  the  latter 

part  of  the  article  where  the  same  word  is  used  in  a  man- 
ner that  leaves  no  doubt  as  to  the  meaning  to  bo  there  ascribed  to 
it.     [His  Lordship  read  it.] 

In  this  part  of  the  article,  by  "  extinction  of  a  peerage  "  is  cer- 
tainly meant  an  event  which  will  cause  a  diminution  of  the  num- 
ber of  one  hundred  peers,  and  the  word  "  peerage  "  is  not  used  in 
the  sense  of  title  or  dignity,  but  as  comprising  the  whole  right  of 
any  person  to  the  status  or  condition  of  being  a  peer.  Now  it  is 
reasonable  to  suppose  that  the  same  word  was  intended  to  bear  the 
same  meaning  in  different  parts  of  the  same  article,  unless  such  a 
construction  would  lead  to  some  incongruity,  or  defeat  some  mani- 
fest intention  of  the  Legislature  ;  I  cannot  find  that  it  would  do 
either. 

The  primary  object  of  the  article  appears  to  have  been  to  effect 
a  gradual  reduction  of  the  number  of  Irish  peers  until  they  should 
be  brought  down  to  one  hundred,  and  then  to  maintain  that  num- 
ber. A  secondary  object  appears  to  have  been  to  give  to  the 
Crown,  during  this  process  of  reduction,  power  to  create  new 
peerages,  bearing  a  certain  proportion  to  those  which  from  time  to 
time  become  extinct.  The  intention  to  effect  this  reduetion,  and 
to  give  a  power  to  create  new  peers,  thus  limited,  is  further  mani- 
fested by  the  provision,  that  before  any  new  peers  can  be  created, 
three  peerages  ^^  which  shall  have  existed  at  the  time  of  the  Union 
shall  have  become  extinct,"  which  words  exclude  from  the  compu- 
tation any  peerage  which  became  extinct  before  the  Union. 

But  upon  these  words  an  argument  has  been  founded  on  the 

other  side,  and  it  has  been  said,  that  if  two  peerages  had  existed 

in  A.  and  B.  at  the  time  of  the  Union,  and  had  afterwards  vested 

in  C,  and  on  his  death  had  become  extinct,  two  peerages 

•  759    which  existed  at  the  time  of  the  *  Union  would  have  be- 

come extinct,  and  consequently  that  as  the  earldom  of 
Mountrath  was  a  distinct  peerage  before  the  barony  of  Gastlecoote 
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was  created,  the  extinction  of  that  earldom  in  1802  was  the  ex- 
tinction of  a  peerage.  But  I  am  of  opinion  that  no  such  conse- 
quence follows.  It  seems  to  me  that  if  a  peerage  vested  in  A., 
and  another  vested  in  B.,  and  both  descend  to  C,  he  has  but  one 
peerage  with  two  titles.  If  on  his  death  both  titles  fail,  his  peer- 
age is  extinct ;  if  one  title  only  fails,  the  peerage  remains.  But 
assuming  that  in  such  case  the  consequence  contended  for  would 
follow,  it  would  not  dispose  of  the  question  asked  by  your  Lord- 
ships, for  the  earldom  of  Mountrath  and  the  barony  of  Gastlecoote 
never  existed  in  different  persons,  nor  does  it  appear  that  when  the 
barony  was  created  it  was  possible  that  they  should  do  so. 

I  am  therefore  of  opinion  that  the  extinction  of  the  earldom  of 
Mountrath  in  1802  was  not  an  extinction  of  a  peerage  of  Ireland 
according  to  the  true  construction  of  the  Act  of  Union ;  and  that 
such  extinction,  together  with  the  extinction  of  the  two  peerages 
before  1855,  did  not  entitle  the  Grown  to  create  a  peer  of  that 
part  of  the  United  Kingdom  called  Ireland. 

Mb.  Justice  Coleridge.  —  My  Lords,  I  am  of  opinion  that  the 
questions  propounded  in  this  case  by  your  Lordships  should  be 
answered  in  the  negative  ;  they  are  substantially  one,  and  having 
been  already  stated  more  than  once,  I  need  not  repeat  them. 

Your  Lordships  have  very  wisely,  if  I  may  be  pardoned  the  use 
of  such  an  expression,  directed  our  attention  specifically  to  the 
true  construction  of  the  Act  of  Union.  And  although  it  must 
be  presumed  that  the  general  law  of  peerage  was  present 
to  the  minds  of  those  who  framed  that  *  Act,  and  therefore  *  760 
ought  to  be  present  also  to  those  who  are  to  construe  it ; 
yet,  as  a  very  special  and  exceptional  kind  of  peerage  was  thereby 
created,  it  is  of  more  importance  to  ascertain  what  the  intention 
of  the  Legislature  was,  and  to  seek  for  that  construction  which, 
without  any  straining  of  the  words,  may  most  satisfactorily  effect- 
uate that  intention.  I  do  not  mean  to  intimate  that  I  find  any 
thing  in  the  general  law  which  conflicts  with  that  specific  inten- 
tion, but  to  intimate  the  general  course  of  the  arguments  I  shall 
use. 

Now  it  is  quite  clear  that  the  general  intention  of  the  fourth 
article  of  the  Act  of  Union  in  this  part  of  it  was  to  provide  for 
the  maintenance  of  an  Irish  peerage  after  Ireland  should  have 
ceased  to  be  a  separate  kingdom ;  distinct  from,  however  closely 

[583] 


"^760  CASES  IN  THE  HOUSE  OF  LOBDS. 

connected  in  many  particulars  with,  the  peerage  of  the  United 
Kingdom ;  gradually  to  reduce  the  numbers  ;  and  if  the  number 
of  Irish  peers  should  ever  fall  to  one  hundred,  to  maintain  it  at 
and  limit  it  to  that  number. 

The  effect  of  the  first  article  of  the  Act  of  Union  was  neces- 
sarily to  determine  the  ancient  prerogative  of  the  Grown  as  to  the 
creation  or  promotion  of  peers  for  Ireland ;  and  had  the  third 
article  been  left  to  stand  alone,  it  might  have  been  reasonably  con- 
tended that  the  then  existing  Irish  peerage  would  have  been 
thereby  united  to  that  of  Great  Britain,  and  that  all  the  then 
existing  Irish  peers  would  have  become  lords  of  the  Parliament  of 
the  United  Kingdom.  Both  these  consequences  were  to  be  pro- 
vided against  or  modified.  The  regulations  as  to  the  prerogative 
I  shall  consider  presently ;  those  as  to  the  peerage  itsellT  were 
very  important.  The  Irish  peers,  as  such,  were  no  longer  to  be 
lords  of  Parliament ;  they  were  to  be  at  liberty  even  to  forego  the 
rights  and  privileges  of  peerage,  and  become  for  a  time  substan- 
tially commoners ;  sitting  as  commoners  in  the  Lower 
^761  House,  with  all  the  liabilities  and  *  qualifications  of  com- 
moners ;  a  thing  entirely  inconsistent  with  the  general  law 
of  peerage  ;  such  of  them  as  did  not  elect  that  course  were  to  form 
a  constituent  body,  out  of  and  by  which  twenty-eight  lords  of  Par- 
liament were  to  be  elected  for  life  to  represent  the  lords  temporal 
of  Ireland  in  the  Parliament  of  the  United  Kingdom ;  and  the 
normal  number  of  that  constituent  body,  to  be  arrived  at  surely 
and  gradually,  was  to  be  one  hundred. 

So  much  being  premised,  I  proceed  to  consider  that  part  of  the 
fourth  article  which  gives  the  power  of  creating  such  peers  as  I 
have  been  describing,  and  making  promotions  in  the  Irish  peerage 
thus  constituted.  The  section  begins  with  giving  to  the  Grown 
the  power  as  to  both  without  any  restraint ;  but  a  proviso  imme- 
diately follows  as  to  creation,  that  no  new  creation  of  any  such 
peers  shall  take  place  after  the  Union  until  three  of  the  peerages 
of  Ireland  existing  at  the  time  of  the  Union  shall  have  become 
extinct ;  and  upon  such  extinction  of  three  peerages  it  shall  be 
lawful  for  the  Grown  to  create  one  peer,  and  in  like  manner  so 
often  as  three  peerages  shall  become  extinct  one  other  peer  may 
be  created.  This  is  the  power  and  this  the  regulation  of  it,  appli- 
cable both  to  peerages  existing  before  the  Union,  and  created 
since,  so  long  as  the  total  number  exceeds  one  hundred;  and 
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although,  when  the  article  speaks  of  creation,  it  uses  the  term 
"  peer,"  when  of  extinction,  "  peerage  "  ;  I  do  not  conceive  that 
any  opposition  is  thereby  intended ;  but  a  numerical  ratio  was 
prescribed  between  extinctions  and  creations,  the  object  of  which 
certainly  was  to  reduce  the  number  of  individual  peers,  holders 
of  peerages,  by  restraining  the  power  of  ennobling  any  one  person 
until  three  peerages,  three  of  those  things,  however  defined,  which 
had  conferred  nobility  on  three  persons  holding  them,  had  come 
to  an  end. 

But  the  article  proceeds  to  enact  what  shall  be  done 
*  when  the  number  shall  be  reduced  to  one  hundred.  Noth-  *  762 
ing  can  be  clearer  than  that  when  the  number  of  one  hun- 
dred is  reached,  it  is  a  term  or  condition  which  applies  equally  to 
peer  and  peerage.  It  is  assumed  that  when  there  are  no  more 
than  one  hundred  peers  there  will  be  at  the  same  time  no  more 
than  one  hundred  peerages,  and  that  the  death  of  one  such  peer 
without  issue  or  remainder-man  to  succeed  will  extinguish  but  one 
peerage ;  and  yet  it  must  have  been  very  well  known  that  the  one 
hundred  peers  would  have  among  them  more  than  one  hundred 
titles  of  dignity ;  and  the  same  article  had  given  the  Grown  an 
unrestrained  power  of  promotion ;  that  is,  of  cumulating  titles  of 
dignity  on  the  same  individual  peer.  But  if  such  cumulation, 
where  the  limitations  of  descent  were  varied,  gave  to  the  holder 
a  new  and  distinct  peerage  in  the  sense  contended  for,  the  death 
of  one  peer  without  remainder-man  or  issue  might  make  more 
than  one  vacancy,  as  the  creation  of  one  with  two  titles  would  add 
more  than  one  peerage  to  the  limited  number. 

The  section  concludes  with  an  express  statement  of  the  true 
intent  and  meaning  of  the  whole  article  as  to  this  matter  of  the 
peerage.  These  words  intimate,  I  apprehend,  in  the  decorous 
language  suitable  in  regard  to  the  Crown,  not  only  the  power  but 
the  duty  of  the  sovereign  to  keep  up  the  Irish  peerage  to  the  full 
number  of  one  himdred  when  it  shall  have  been  reduced  to  that 
number,  as  the  preceding  specific  provisions  had  virtually  re- 
strained the  sovereign  from  creating  peers  so  as  to  exceed  it. 

And  this  is  precisely  what  might  have  been  expected,  when  such 
a  constituent  body  was  to  be  formed,  out  of  which  a  definite  num- 
ber of  lords  of  Parliament  was  to  be  elected.  It  was  fitting  that 
there  should  be  such  a  numerical  proportion  between  the  electors 
and  elected  as  to  make  the  election  free  and  respectable,  out  of 
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the  reach  of  all  external  influences ;  and  also  that  the  pro- 
*  763  portion  should  be  fixed  *  and  always  maintained,  that  the 
numbers  might  not,  for  indirect  purposes,  be  allowed  to 
diminish,  or  be  subject  to  sudden  additions,  so  that  the  people 
of  Ireland  should  have  guaranteed  to  them  at  all  times  a  propor- 
tion of  the  House  of  Peers  elected  from  a  known,  certain,  and 
sufficient  body  of  their  own  peculiar  peerage. 

The  question  to  be  solved  is,  under  what  circumstances  does  a 
peerage  become  extinct,  where  the  same  person  holds  more  than 
one  dignity  descendible  according  to  different  limitations,  and  two 
propositions  are  submitted.  On  the  one  hand,  it  is  said  that  any 
peer  who  holds  two  or  more  dignities  descendible  according  to 
different  limitations,  whether  created  by  one  or  more  patents,  holds 
so  many  distinct  and  independent  peerages,  and  upon  failure  of  a 
remainder-man  to  take  any  one,  a  peerage  becomes  extinct ;  and 
on  failure  of  remainder-men  to  take  all,  so  many  peerages  as  the 
peer  holds  dignities  will  become  extinct;  as  if,  instead  of  one, 
there  had  been  the  deaths  of  so  many  individuals.  On  the  other 
hand,  it  is  said  that,  in  the  case  supposed,  however  many  dignities 
the  peer  has,  he  is  but  one  peer  and  has  but  one  peerage,  which 
does  not  become  extinct  so  long  as  there  is  any  holder  qualified  to 
vote  by  virtue  of  it ;  in  other  words,  until  all  the  dignities  fail  for 
want  of  a  qualified  heir  to  take,  and  on  that  event  happening  one 
peerage  only  is  extinct.  Let  these  two  propositions  be  applied  to  a 
system  in  which  you  are  to  reconcile  an  unlimited  power  of  pro- 
motion with  a  certain  fixed  number  of  individual  peers,  electors 
and  elected,  and  to  a  provision,  one  main  object  of  which  was  to 
reduce  surely  and  gradually,  in  an  arithmetical  ratio,  the  number 
of  peers  down  to  a  smaller  number,  at  which  it  was  to  be  perma- 
nently maintained. 

I  do  not  assert  that  the  latter  proposition  is  wholly  firee 
*764  from  difficulty;  some  supposable  difficulty  seems  to  me  •in- 
herent in  the  case,  however  the  article  may  be  construed ; 
but  I  say  the  former  will  be  found  to  abound  with  difficulties,  and 
directly  to  tend  to  create  them.  I  must  admit  that  if  we  suppose 
A.,  a  baron,  with  remainder  to  B.,  promoted  to  an  earldom,  with 
remainder  to  C,  and  that  he  dies,  leaving  B.  and  C,  there  will 
then  be  two  peers  and  two  peerages  ;  and  if  the  number  of  peers 
before  A.  died  had  been  just  one  hundred,  there  will  now  be  one  hun- 
dred and  one.   But  this  is  rather  a  practical  difficulty  than  a  difficulty 
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in  the  argument.  As  a  practical  difficulty,  it  is  of  the  same  sort  as 
that  which  the  article  itself  in  another  part  contemplates,  where  a 
peerage  has  been  erroneously  supposed  to  be  extinct ;  and  I  pre- 
sume it  would  be  rectified  in  an  analogous  manner,  by  not  creating 
a  new  peer  until  four  instead  of  three  following  extinctions.  As 
a  difficulty  in  the  argument,  the  answer  is,  that  because  the  two 
dignities  now  devolved  on  two  diflferent  persons,  B.  and  C,  con- 
fer on  each  of  them  a  peerage,  it  by  no  means  follows  that  they 
constituted  two  peerages  in  A.,  so  that  he  dying  without  remainder- 
men to  take  one  or  both  of  his  titles,  there  was  an  extinction  of 
one  peerage  in  the  first  case,  or  two  in  the  second.  And  your 
Lordships'  question  turns  upon  what  happens  in  the  case  of  ex- 
tinction, not  on  what  happens  where  there  are  remainder-men  to 
take. 

I  should  not  venture  to  speak  with  confidence  on  a  subject  full 
of  antiquarian  difficulties  ;  but  it  has  been  supposed,  on  very  rea- 
sonable foundation,  that  peerage,  as  we  now  have  it,  grows  out  of 
tenure  by  barony,  and  that  the  right  and  duty  of  attendance  in  the 
legislative  assembly  may  be  traced  to  the  obligation  to  attend  and 
perform  certain  duties  in  the  King's  great  Court.  Prom  this  it  fol- 
lows, that  just  as  the  freehold  tenant  of  a  manor,  or  baron,  as  he  was 
frequently  called,  however  many  tenements  he  might  hold, 
did  but  attend  in  the  Lord's  Court  as  one  tenant  or  *  baron ;  *  765 
and  the  tenant  by  barony,  however  many  fiefs  he  might  hold 
by  such  tenure,  did  but  attend  as  one  peer  or  baron  in  the  King's 
great  Court,  so  now  the  peer,  however  many  dignities  he  may 
have,  sits  in  the  House  only  as  one  peer,  in  respect  of  one  peerage. 
It  is  notorious  that,  in  fact,  he  counts  but  as  one  ;  that  as  a  peer, 
however  many  or  high  dignities  he  enjoys,  he  is  merely  equal 
with  other  peers ;  that  he  exercises  no  functions  but  as  one  peer ; 
and  should  he  die  leaving  no  remainder-man  to  succeed  to  any  of 
his  dignities,  though  many  dignities  and  titles  may  fail,  one  peerage 
only  is  extinct;  all  which  is  quite  consistent  with  two  or  more 
peerages  coming  into  active  existence  if  he  should  leave  two  or 
more  remainder-men  to  take  up  his  several  dignities. 

But  however  this  may  be  generally,  the  construction  here  must 
be  of  the  specific  article  with  a  view  to  the  specific  intention,  and 
on  the  specific  circumstances  of  the  case.  Now  the  opposite  theory 
is  directly  inconsistent  with  the  whole  scheme  of  the  article.  Un- 
limited promotion  may  well  be  reconciled  with  limited  creation 
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according  to  the  other  view,  but  it  cannot,  according  to  the  theory 
now  under  consideration.  If  an  earl,  promoted  to  be  a  marquis, 
has  in  him  two  peerages,  so  that  on  his  death  without  remainder- 
man, two  peerages  become  extinct,  it  is  obviously  in  the  power  of 
the  Crown  indefinitely  to  postpone  the  reduction  of  the  existing 
Irish  peerage  to  one  hundred,  and  when  so  reduced,  it  may  indefi- 
nitely enlarge  the  number  beyond  one  hundred.  I  know  it  would 
not  be  seemly  to  argue  on  a  supposed  breach  of  its  constitutional 
duty  by  the  Grown ;  but  when  we  are  considering  a  great  organic 
measure  like  the  Union  of  the  two  kingdoms,  when  in  some  sort  the 
legislative  constitution  of  both  was  under  consideration  and 
*  766  to  be  new  modelled ;  and  when  it  is  *  manifest  that  it  was 
intended  to  entrust  the  Grown  only  with  a  guarded  preroga- 
tive, and  to  impose  on  it  a  great  constitutional  duty,  and  when 
further  it  may  be  presumed  that  all  these  subjects  occupied  the  at- 
tention of  the  great  constitutionalists  of  both  countries,  it  cannot 
be  unreasonable  to  take  into  account  the  consequences  which  this 
or  that  construction  of  the  article  might  involve. 

It  is  not  contended  that  where  the  two  dignities  are  made  de- 
scendible according  to  the  same  limitations,  the  death  of  the  holder 
without  a  remainder-man  occasions  the  extinction  of  two  peerages. 
It  is  of  course  convenient  for  those  who  answer  your  Lordships' 
question  affirmatively,  so  to  limit  the  proposition  ;  but  I  would  ask, 
on  what  principle  is  this  distinction  founded  ?  Why  are  not  the 
two  dignities  equally  two  distinct  peerages  in  the  holder  in  the  one 
case  as  in  the  other  ?  If  you  say  that  it  depends  on  the  possibility 
of  there  being  two  persons  to  succeed  in  the  one  case,  and  the  im- 
possibility in  the  other,  I  still  ask  for  the  reason  why  this  circum- 
stance should  be  the  cause  of  this  great  effect  ?  why  we  should 
therefore  pronounce  that  the  holder  in  the  one  case  of  an  earldom, 
added  to  a  barony,  has  but  a  superadded  title  or  dignity,  and  in 
the  other  a  distinct  peerage  ?  In  both  cases  equally  the  former 
baron  has  become  earl,  with  exactly  the  same  rights  and  pre-emi- 
nences conferred  by  exactly  the  same  form  of  words. 

I  admit  that  there  is  danger  in  applying,  without  much  discrimi- 
nation, the  principles  of  the  law  as  to  the  grant,  descent,  or  limita- 
tion of  estates  to  the  peerage ;  but  it  certainly  requires  some  clear 
authority  to  warrant  us  in  saying  thfit  the  same  grant  shall  vary  so 
essentially  in  the  interest  it  conveys  to  the  first  taker,  according 
to  the  limitation  in  remainder  being  the  same  with  or  differing 
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from  that  in  *  some  preceding  grant  of  nobility  to  the  same  *  767 
first  taker,  or  some  one  under  whom  he  claims.  I  could 
understand  a  doctrine  of  consolidated,  or  dormant,  or  potential 
peerages  which  may  in  the  one  case  divide,  or  awaken,  or  come 
into  activity,  and  which  cannot  in  the  other ;  this  would  be  intelli- 
gible ;  but  how  is  this  doctrine  applicable  to  the  case  of  extinction, 
where  the  event  4oes  not  happen  which  is  to  produce  the  change  ? 
I  do  not  forget  that  in  the  case  submitted  by  your  Lordships,  a  re- 
mainder-man was  found  to  succeed  to  the  barony ;  but  I  do  not  see 
how  that  differs  the  case  as  to  the  earldom ;  if,  according  to  the 
doctrine  supposed,  this  was  a  potential  peerage  during  the  last  earl's 
life,  nothing  ever  occurred  which  brought  it  into  actual  existence. 

I  have  more  than  once  observed  that  we  must  seek  a  con- 
struction which  will  practically  reconcile  an  unlimited  power  of 
promotion  with  a  restrained  power  of  creation  ;  but  I  will  now 
ask,  in  what  respects  does  promotion  differ  from  creation,  if  you 
understand  by  it  the  making  a  new  peerage  in  the  person  pro- 
moted? The  only  difference  will  be,  that  a  peer  must  be  the 
object  of  one  grant,  and  a  commoner  of  the  other ;  but  the  grant 
itself  will  be  the  same,  the  same,  too,  in  possible  mediate  conse- 
quences, so  as  directly  to  defeat  the  clear  object,  that,  namely,  of 
restraint  on  the  power  of  creation. 

For  these  reasons,  I  conclude  that  the  extinction  of  the  earldom 
of  M.  in  1802  was  not  an  extinction  of  a  peerage  of  Ireland, 
according  to  the  true  construction  of  the  Act  of  Union. 

It  appears  to  me  from  the  returns  of  the  creations  since  the 
Union,  that  the  practice  has  corresponded  with  the  opinion  I  have 
ventured  to  submit ;  but  as  no  case  has  before  this  come  for  the 
decision  of  this  House,  and  the  question  is  upon  the  con- 
struction of  words  found  in  a  *  modern  Act  of  Parliament,  *  768 
I  have  thought  it  safer  not  to  found  my  opinion  upon  what 
seems  to  me  hardly  to  fall  within  the  proper  application  of  the 
argument  from  contemparanea  expositio. 

Mr.  Baron  Alderson.  —  The  question  put  by  your  Lordships 
to  her  Majesty's  Judges  depends  on  the  true  construction  to  be 
put  on  the  fourth  article  of  the  Act  of  Union,  39  &  40  Geo.  8,  c. 
67,  by  which  the  rotation  and  election  of  the  Lords  spiritual  and 
temporal  who  were  to  sit  in  the  united  Parliament  of  Great  Britain 
and  Ireland  was  provided  for. 
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Passing  by  the  rotation  appointed  for  the  Lords  spiritual,  we 
find  that  it  was  provided  that  twenty-eight  Lords  temporal  were  to 
be  elected  in  the  House  of  Peers  for  Ireland  for  life,  to  serve  in 
the  Parlisrment  of  the  United  Kingdom ;  but  then,  inasmuch  as, 
by  the  very  fact  of  the  Union  itself,  Ireland  became  an  integral 
part  of  the  United  Kingdom,  and  the  Crown  (as  was  the  case 
after  the  union  with  Scotland)  thereby  lost  the  prerogative  of  cre- 
ating peers  in  future,  except  peers  of  the  United  Kingdom,  it  was 
specially  provided,  in  order  to  obviate  this  consequence,  that  a 
power,  notwithstanding  the  Union,  should  still  be  retained  by  the 
Crown  of  creating  new  peers  of  Ireland,  limited  to  the  creating 
one  for  three  vacancies,  until  the  whole  number  of  peers  of  Ire- 
land, not  being  also  peers  of  the  United  Kingdom,  should  be 
reduced  to  one  hundred ;  and  then  on  every  vacancy  by  a  new 
creation  to  supply  it ;  and  so  to  keep  up  that  number  of  one  hun- 
dred in  all  future  time. 

Now  the  limited  power  given,  which,  being  one  not  within  the 
ordinary  prerogative  of  the  Crown,  when  limited  by  the  fact  of 
the  Union  itself,  must  not  be  extended  by  construction,  was  this : 
that  it  should  be  lawful  to  create  peers  of  that  part  of  the 
*  769  United  Kingdom  called  Ireland,  *  and  to  make  promotions 
in  the  peerage  thereof  after  the  Union ;  with,  however,  this 
proviso,  which  is  confined  to  new  creations  of  peers,  that  no  new 
creation  of  peers  of  Ireland  shall  take  place  until  three  of  the 
peerages  of  Ireland,  which  shall  have  been  existing  at  the  time  of 
the  Union,  shall  have  become  extinct,  and  then  that  one  new  peer- 
age, in  the  place  of  the  three  becoming  extinct,  may  be  created. 
And  it  further  provides  that  if  the  peers  of  Ireland  shall,  by  ex- 
tinction of  peerages  or  otherwise,  be  reduced  to  the  number  of 
one  hundred  (not  being  peers  of  the  United  Kingdom),  then  the 
number  of  one  hundred  shall  be  kept  up  by  new  creations. 

Now,  I  think  that  an  ordinary  plain  man,  only  seeking  to  find 
the  intention  of  the  Legislature,  cannot  read  this  without  arriving 
at  the  conclusion  that  the  extinction  of  the  three  peerages  must 
be  an' extinction  which  reduces  pro  tanto  the  number  of  peers  re- 
maining, preparatory,  in  fact,  to  such  a  reduction  as  will  ultimately 
leave  only  one  hundred  peers  remaining ;  and  if  this  be  so,  some 
construction  must  be  put  on  the  words  '^  three  peerages  "  which 
will  have  that  effect,  especially  when  at  the  end  of  this  section  it 
is  emphatically  stated  to  be  the  true  intent  and  meaning  of  this 
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article  of  the  Union  to  have  this  number  of  one  hundred  (after  the 
reductions  in  number  before  provided  for)  kept  up  in  all  time 
to  come. 

Then,  can  we  reasonably  put  a  construction  on  the  word  "  peer- 
ages "  such  as  may  effectuate  the  plain  object  of  this  article  of 
the  Union  ?  I  think  we  can ;  and  that  we  do  but  put  the  right 
meaning  on  it  in  so  doing. 

A  '*  peerage  "  means  properly  the  "  status  -of  a  peer,"  that  is  to 
say,  the  right  in  an  individual  to  exercise  certain  privileges,  po- 
litical or  personal,  equally  with  a  body  of  others  similarly  situated 
with   himself.      The  Crown  has  the  power  of  conferring  these 
privileges,  and  it  does  so  by  conferring  a  barony,  or  a  vis- 
county, or  an  earldom,  or  a  marquisate,  *  or  a  dukedom.    *  770 
The  possessors  of  all  these  become  and  have  the  status  of 
peers,  obtain  the  peerage,  hold  the  peerage  as  long  as  they  hold 
them  or  any  of  them.     But  each,  let  him  hold  as  many  as  he  may 
like,  is  but  one  peer,  and  has  but  one  peerage,  the  result  it  may 
be  of  any  one,  or  of  all  of  them  put  together.     It  is  a  mere  popu- 
lar phrase  to  say  that  a  barony  is  a  peerage.     The  correct  phrase 
is,  that  the  possessor  of  a  barony  is  a  peer,  or  that  the  possession  of 
a  barony  confers  a  peerage.     No  one  man  can  have  two  peerages, 
if  we  speak  accurately.    He  may  have  a  barony  and  an  earldom, 
but  he  can  only  have  one  status  of  peerage,  for  (equality  ad- 
mitting of  no  degrees)  peerage  is  in  its  very  nature  one  and  in- 
divisible.    It  would  be  somewhat  strange  to  say  that  A.  was  twice 
as  equal  to  H.  as  B.,  who  was  equal  to  him  also.     It  is  true  that 
an  individual  may  have  two  patents,  one  for  a  barony,  and  a  sec- 
ond for  an  earldom,  just  as  he  might  have  two  landed  estates,  sup- 
posing that  each  of  such  estates  would  confer  on  him  the  status 
of  peerage.     But  surely  if  one  of  such  estates  were  swallowed  up, 
like  Earl  Goodwin's,  by  the  sea,  and  the  other  estate  remained, 
his  peerage  would  be  in  no  respect  altered  thereby. 

If  I  am  right  in  this,  it  renders  the  construction  of  the  fourth 
article  simple  and  easy.  A  peerage  is  extinct  as  soon  as  a  person 
having  such  rights  dies,  and  leaves  no  one  behind  on  whom  the 
status  of  peerage  descends  in  succession  from  him.  In  s\ich  a 
case,  it  is  obvious  that  it  must  always  happen  that  the  aggregate 
number  of  peers  is  less  by  one  on  the  death  in  question  if  he  has 
no  person  at  all  to  succeed  him  as  peer.  The  body  is  then  diminish- 
ing towards  the  number  of  one  hundred  in  such  an  event.    A  second 
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a  new  line  of  descent  is  not  a  promotion  from  a  barony  in  the 
peerage.  No  one  can  doubt  that  by  promotion  was  meant  a  pro- 
motion with  the  same  line  of  descent  in  both  the  earldom  and 
barony.  It  might  possibly  be  more  easy  to  contend  that  it  was  not 
a  new  creation  within  the  Act,  but  a  casus  omissUfS,  For  as  Lord 
Norbury  was  a  baron  already,  it  perhaps  could  not  be  a  new 
creation  of  him  as  a  peer.  The  Crown,  and  those  who  advised  the 
Grown,  however,  thought  otherwise;  and  it  is  not  necessary  to 
discuss  whether  they  came  to  a  right  conclusion.  At  any  rate  the 
case  has,  I  think,  no  bearing  upon  the  present  question. 

For  these  reasons,  I  answer  your  Lordships'  question  in  the 
negative. 

♦  774  *  Lord  Chief  Baron  Pollock.  —  My  Lords,  the  question 
which  your  Lordships  have  proposed  to  the  Judges  appears 
to  me  to  turn  altogether  upon  the  sense  in  which  the  word 
"  peerage  "  is  to  be  understood  in  the  fourth  article  of  the  Act  of 
Union  between  Great  Britain  and  Ireland.  It  is,  I  think,  to  be 
regretted  that  the  word  is  manifestly  used  in  more  than  one  sense 
in  the  same  passage.  In  the  sentence  where  it  is  declared  to  be 
the  true  intent  and  meaning  of  the  article,  that  the  Crown  may 
keep  up  the  peerage  of  Ireland  to  the  number  of  one  hundred,  the 
word  '^  peerage  "  obviously  means  the  peers  of  Ireland  as  a  body. 
But  the  question  your  Lordships  have  proposed  turns  upon  what 
is  meant  by  '^  the  peerages  of  Ireland  existing  at  the  Union,  which 
may  become  extinct,  and  upon  the  extinction  of  three  of  which  it 
shall  be  lawful  for  the  Crown  to  create  one  peer  of  Ireland,"  which 
creation  (it  may  be  inferred  from  the  language  used)  is  considered 
to  be  a  new  creation,  as  distinguished  from  a  mere  promotion, 
which  is  therefore  not  a  new  creation. 

It  may  assist  in  obtaining  the  reasonable  and  true  construction, 
to  ascertain  precisely  where  the  difficulty  arises,  and  how  much, 
and  what  appears  to  be  free  from  doubt  on  either  side  of  the  quesr 
tion.  On  the  one  hand  it  seems  to  be  admitted  that  a  mere  pro- 
motion is  not  a  new  creation.  This  is  the  natural  and  obvious 
conclusion  from  the  language  of  the  fourth  article  itself.  It  would 
follow  that  the  same  peer,  promoted  to  a  higher  title  through  any 
number  of  the  successive  ranks  of  the  dignity,  has  only  one  peer- 
age, how  many  titles  soever  he  may  enjoy ;  and  if  such  promotions 
took  place  in  diJOferent  generations  of  the  family,  instead  of  all 
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being  conferred  on  one  individual  member  of  it,  the  result  would, 
I  think,  be  the  same,  and  there  would  be  one  peerage  only,  though 
with  several  (perhaps  many)  titles. 

*This  is  in  accordance  with  the  practice  since  the  Union.  *  775 
If  the  mere  promotions  before  the  Union  are  to  be  con- 
sidered distinct  peerages,  there  would  be  in  the  return  of  peerages 
of  Ireland  created  since  the  Union,  and  the  supposed  extinctions 
on  which  they  have  been  founded,  no  less  than  seventeen  ex- 
tinctions which  have  not  been  acted  upon,  by  the  creation  of  new 
peers,  from  the  death  of  Sir  Ralph  Gore,  Earl  of  Ross,  in  1802, 
who  was  made  Baron  Gore  in  1764,  Viscount  Belleisle  in  1768, 
and  Earl  of  Ross  in  1771,  to  the  death  of  Francis  James  Earl  of 
Llandaff  in  1838,  who  was  created  baron  in  1788,  viscount  in 
1793,  and  earl  in  1797.  Some  of  these  are  creations  and  promo- 
tions of  the  same  individual,  some  of  them  of  the  same  family,  in 
different  generations.  If  to  these  be  added  the  cases  where  the 
dignities  of  viscount  and  baron  were  conferred  by  the  same  patent, 
the  number  would  be  four  more,  and  the  total  would  be  twenty-one. 

In  the  return  made  pursuant  to  an  address  of  your  -  Lordships' 
House,  of  18th  May,  1855,  the  earldom  of  Tyrconnell  is  put  down 
as  one  extinct  peerage  only,  and  the  viscounty  of  Melbourne  as 
another.  In  fact,  the  barony  of  Carpenter  was  created  in  1719, 
and  the  third  baron  was  created  Viscount  Garlingford  and  Earl  of 
Tyrconnell  in  1761.  So  the  first  Lord  Melbourne  was  created 
baron  in  1770  and  viscount  in  1781.  If  each  of  these  creations 
is  to  be  considered  as  a  distinct  peerage,  the  number  of  extinct 
peerages  not  followed  by  creations  would  be  twenty-four  at  least, 
and  the  Crown  has  at  this  moment  the  power  of  creating  no  less 
than  eight  Irish  peers. 

These  instances,  so  numerous,  and  spread  over  so  long  a  period 
(upwards  of  half  a  century),  must,  I  think,  be  considered  as 
establishing  the  principle,  that  mere  promotion,  whether  of  the 
same  individual  or  of  the  same  family  represented  succes- 
sively by  different  individuals,  does  not  *  create  a  new  peer-  *  776 
age,  but  is  merely  an  advancement  in  the  dignity  of  the 
peerage  by  the  addition  of  a  higher  title.  And  it  may  be  observed 
with  respect  to  all  the  early  practice  under  the  Irish  Act  of  Union, 
that  it  was  introduced  by  those  statesmen  who  had  framed  and 
carried  the  measure,  and  who  probably  understood  what  they 
meant  by  it. 
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Some  doubt  may,  however,  be  entertained  in  the  case  of  a 
junior  member  of  a  noble  family  being  created  a  peer,  and  after- 
wards succeeding  to  the  ancient  honours  of  the  house ;  while 
separate,  there  can  be  no  doubt  the  peerage  thus  created  would  be 
distinct,  and  the  failure  of  heirs  to  the  junior  branch  would  pro* 
duce  an  extinction  of  the  junior  title,  and  with  it,  of  a  peerage. 
But  what  would  be  the  case  upon  the  junior  branch  succeeding  to 
the  honours  of  the  elder  line  ?  would  this  produce  a  merger  of 
the  honours  of  the  junior  branch,  so  that  an  heir  common  to  both 
would  have  but  one  peerage,  although  enjoying  titles  derived  from 
more  than  one  ancestor,  and  more  than  one  creation  ?  On  the 
one  hand,  it  might  be  argued  that  if  the  peerages  were  distinct 
and  separate  before  they  became  united  in  the  same  person,  they 
would  continue  to  be  so  afterwards.  On  the  other  hand,  it  might 
be  contended  that  the  existing  representative  of  the  family  is  to 
be  considered  as  if  all  the  honours  of  the  house  were  conferred 
upon  himself,  from  how  many  sources  soever  he  may  derive  them, 
and  in  that  view,  there  would  be  but  one  peerage.  I  cannot  find 
that  this  case  has  ever  occurred  since  the  Union  with  Ireland, 
so  as  to  shed,  by  the  practice,  any  light  upon  the  question  of  the 
principle. 

The  same  or  a  similar  question  might  be  raised  where  a  peerage 
has  been  conferred  upon  the  wife  of  a  commoner,  who  afterwards 
became  himself  ennobled  by  another  or  the  same  title,  would  the 
issue  possess  two  peerages,  or  one  only  within  the  meaning 
*  777  of  this  clause  in  the  Act  of  *  Union  ?  This  has  not  unfre- 
quently  happened  to  eminent  statesmen  and  lawyers.  The 
late  Earl  of  Chatham  inherited  the  earldom  from  his  father,  and  a 
barony  from  his  mother.  On  his  death  were  two  peerages  extin- 
guished, or  only  one  ?  One  instance,  at  least,  of  this  latter  ques- 
tion has  occurred,  and  it  has  received  a  practical  solution  in  the 
case  of  John  Viscount  Kilwarden.  The  wife  of  the  first  viscount 
was  created  Baroness  of  Kilteel  before  he  was  ennobled,  but  on 
the  death  of  the  son,  who  inherited  three  titles,  viz.  the  barony  of 
Kilteel,  conferred  upon  his  mother  in  1795,  the  barony  of  Kil- 
warden, conferred  upon  his  father  in  1796,  and  the  viscounty, 
conferred  in  1800,  it  appears  to  have  been  considered  that  tlie 
extinction  of  one  peerage  only  had  occurred.  The  barony  con- 
ferred on  the  mother,  and  the  barony  and  viscounty  conferred  on 
the  father,  were  considered  to  constitute  but  one  peerage  in  the 
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son.  And  the  case  (as  far  as  it  goes)  is  an  authority  for  saying 
that  if  any  peer  be  possessed  of  any  number  of  titles,  whether  all 
from  the  same  ancestor,  or  some  from  one  ancestor  and  some  from 
another  ancestor,  if  the  same  limitation  applies  to  all,  and  they 
will  all  be  extinguished  together,  there  is  but  one  peerage,  how 
many  titles  socTer  may  adorn  it. 

But  before  quitting  this  part  of  the  subject,  I  wish  to  call  your 
Lordships'  attention  to  another  question,  viz.  in  a  case  where  the 
leading  branch  of  a  family  has  received  a  title  of  promotion  added 
to  more  ancient  honours,  and  the  heirs  of  the  branch  so  promoted 
fail,  and  the  title  of  promotion  ceasing,  the  ancient  honours  de- 
scend to  a  junior  branch  (now  become  the  principal  one),  is  the 
termination  of  the  title  of  promotion  to  be  considered  the  extinc- 
tion of  a  peerage,  or  merely  that  the  family  has  lost  the  pro- 
motion or  advancement  in  the  peerage?  I  own,  my  Lords,  it 
appears  to  me  that  this  loss  by  the  family  of  the  honour 
*  conferred  by  the  promotion  is  not  an  extinction  of  a  peer-  *  778 
age.  First,  because  the  terms  used  in  the  fourth  article 
irresistibly  imply  that  a  promotion  is  not  a  new  creation.  Second- 
ly, because  if  all  the  titles  in  the  same  individual  having  the  same 
limitations  constitute  but  one  peerage  (a  doctrine  which  is,  I 
think,  established  by  long  and  frequent  usage),-  then  if  that  peer- 
age continues  and  descends  to  another  branch  of  the  family  with 
some  of  the  titles,  there  is  no  failure  of  a  peerage  nor  of  any  thing 
but  the  mere  title  of  promotion,  which  has  already  been  shown  to 
have  been  considered  not  to  be  a  new  creation.  But,  thirdly,  I 
am  of  that  opinion,  because  the  practice  since  the  Union  has  been 
in  accordance  with  this  view  of  the  subject. 

The  return,  certified  to  be  correct  by  the  Ulster  King  of  Arms, 
give  a  very  meagre  account  of  what  has  occurred  with  reference 
to  the  peerages  named  in  the  statement.  I  beg  to  call  your  Lord- 
ships' attention  more  in  detail  to  what  belongs  to  those  peerages. 

The  case  of  the  late  Earl  of  Clermont,  who  was  created  Baron 
Clermont  in  1770,  Viscount  and  Baron  Clermont  in  1776,  with 
remainder  to  his  brother,  and  in  1778,  Earl  of  Clermont,  but  with- 
out any  remainder  to  his  brother,  is  one  which  I  shall  have  occa- 
sion to  advert  to  as  an  authority  on  the  question  immediately 
before  your  Lordships. 

I  pass  therefore  to  the  case  of  John  Crosbie,  second  Earl  of 
Glandore,  and  third  Baron  Brandon,  whose  father  had  been  pro- 
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moted  to  an  earldom.  He  died  in  1815  (above  forty  years  ago). 
It  was  not  then,  nor  has  it  yet,  been  considered  that  a  peerage 
became  extinct  because  the  peerage  continued  in  the  heir  of  the 
more  ancient  title,  the  barony  of  Brandon  created  in  1758. 

The  same  view  obtained  when  the  fourth  Earl  of  Massarene  died 

without  issue  in  1816,  and  the  earldom  created  in  1756  (by 
**  779    the  promotion  in  the  peerage  of  the  fifth  *  viscount)  ceased. 

The  termination  of  the  earldom  was  not  considered  as  the 
extinction  of  a  peerage,  but  merely  the  cesser  of  the  title  of  pro- 
motion, because  the  ancient  viscounty  and  barony  created  in  1600, 
with  remainder  to  the  heirs  general,  devolved  upon  his  daughter. 
In  this  case,  a  promotion  with  remainder  to  the  heirs  male  of  the 
body  (the  original  peerage  being  to  the  heirs  general)  was  not 
considered  as  creating  a  new  peerage,  although  the  title  of  promo- 
tion had  not  the  same  limitation  as  the  original  creation. 

So  when  John  James  second  Earl  of  Farnham  died  without  issue 
in  1823,  it  was  considered  that  no  peerage  became  extinct,  because 
although  the  honours  of  promotion  were  lost  to  the  family,  the 
ancient  barony  devolved  upon  the  heir  of  John  Maxwell  created 
Baron  Farnham  in  1756. 

The  case  of  the  extinction  of  the  viscounty  of  Oxmantown  is 
peculiar.  Lawrence  Parsons  was  raised  to  the  peerage  as  Baron 
Oxmantown,  remainder  to  the  heirs  male  of  his  body,  remainder  to 
his  nephew  Sir  Lawrence  Parsons  and  the  heirs  male  of  his  body. 
In  1795  he  was  promoted  to  be  Viscount  Oxmantown,  remainder 
to  the  heirs  male,  &c.,  but  without  the  remainder  to  bis  nephew. 
In  1806,  after  the  Union,  he  was  promoted  and  became  Earl  of 
Rosse,  with  remainder  to  the  heirs  male,  &c.,  remainder  to  the 
nephew  and  the  heirs  male  of  his  body.  He  died  in  1807,  and  the 
viscounty  expired.  But  as  the  earldom,  created  since  the  Union, 
and  the  barony,  created  before  the  Union,  continued  in  the  person 
of  Sir  Lawrence  the  nephew,  this  was  not  dealt  with  as  the  ex- 
tinction of  a  peerage. 

On  the  other  hand,  I  think  it  must  be  conceded  that  where  there 

are  two  titles,  one  of  which  would  go  to  the  heirs  general, 
*  780    and  the  other  to  the  heirs  male,  so  that  the  *  daughter  of 

the  eldest  son  might  (on  the  failure  of  his  male  issue)  ob- 
tain the  one,  and  the  son  of  the  second  son  obtain  the  other,  these 
titles  must  for  some  purposes  be  considered  as  representing  distinct 
peerages  until  they  \mite  in  the  same  person.     But  as  to  these,  no 
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case  has  occurred  since  the  Union,  except  that  of  Massarene, 
already  referred  to,  from  which  it  must  be  inferred,  as  far  as  the 
practice  is  an  autliority,  that  if  both  the  titles  failed  together  in 
the  same  person,  it  would  be  the  extinction  of  one  peerage  only. 

The  present  case  before  your  Lordships  diJOfers  in  some  respects 
from  any  that  I  have  hitherto  noticed.  It  is  the  case  of  an  inferior 
title  conferred  with  remainder  to  the  heirs  male  of  the  body  of  the 
first  peer,  and  with  a  further  remainder  over  to  a  distant  relative 
and  the  heirs  male  of  his  body.  It  seems  to  me  impossible  to  deny 
that  if  there  existed  at  that  time  a  collateral  heir  to  the  earldom  of 
Mountrath,  so  that  on  the  death  of  Charles  Henry  Goote,  the 
seventh  earl,  without  heirs  male  of  his  body,  the  earldom  could 
have  devolved  to  some  heir  male  of  the  blood  of  Sir  Charles  Coote, 
the  first  earl,  created  in  1660,  and  the  new  barony  would  go  to 
Charles  Henry  Coote,  according  to  the  limitation  of  the  patent  of 
the  20th  of  July,  1800,  there  would  be  a  new  peerage,  because 
there  would  or  might  be  two  peers  ;  and  this  view  was  taken  in  the 
Norbury  case.  But  I  have  no  doubt  it  was  well  ascertained,  before 
the  letters  patent  of  the  31st  of  July,  1800,  were  granted,  that  there 
was  no  heir  to  the  earldom,  and  would  be  none  except  of  the  body 
of  the  earl  himself,  of  which  there  was  no  prospect  or  probability. 
And  for  this  very  reason,  the  patent  of  the  31st  of  July,  1800,  gave 
a  barony  to  him,  remainder  to  the  heirs  male  of  his  body,  remain- 
der to  Charles  Henry  Coote,  and  the  heirs  male  of  his  body. 
Now  was  this  more  than  one  peerage  ?  If  a  new  title  of 
*  promotion  would  not  be  a  new  peerage,  why  should  the  *  781 
grant  of  an  inferior  title  create  a  new  peerage  ?  and  why 
should  the  extended  limitation  to  Charles  Henry  Coote,  after  his 
own  heirs  male  of  the  body,  make  any  difference  ? 

The  authority  arising  from  the  practice  is  not  confined  to  the 
case  now  before  your  Lordships.  The  Earl  of  Mountrath  died  in 
1802,  less  than  two  years  after  the  Union.  The  barony  of  Castle- 
coote  continued  to  his  relative,  whose  son  dying  without  issue  in 
July,  1822,  it  was  considered  that  one  peerage  became  extinct, 
and  one  only ;  but  the  death  of  the  earl,  sine  prole,  he  being  suc- 
ceeded as  to  the  barony  by  his  kinsman,  was  not  for  half  a  century 
deemed  to  be  the  extinction  of  a  peerage. 

Tlie  case  of  the  barony  of  Cremorne  is  directly  in  point.  Thomas 
Dawson  was  created  Baron  Dartrey  in  1770,  and  Viscount  Cre- 
morne in  1785 ;  but  having  no  male  issue,  he  obtained  in  1797  a 
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patent  creating  him  Baron  Cremorne,  remainder  to  the  heirs  male 
of  his  body  ;  remainder  to  his  nephew,  Richard  Dawson,  and  his 
heirs  male.  He  died  March,  1818,  when  the  titles  of  Baron  Dar- 
trej  and  Viscount  Gremorne  became  extinct;  but  the  peerage 
continued  in  the  person  of  the  heir  in  remainder  to  the  barony  of 
Cremorne ;  and  for  forty-three  years  it  has  not  been  suggested  that 
the  cesser  of  the  title  of  Baron  Dartrey  or  of  Viscount  Cremorne 
was  the  extinction  of  two  peerages,  or  even  of  one  peerage.  The 
ground  of  this  must  have  been,  that  the  viscount,  with  three  titles, 
had  but  one  peerage,  and  that  on  his  death  that  peerage  continued 
in  his  kinsman,  although  one  of  his  titles  had  a  different  limitation. 
This  case  cannot  be  distinguished  from  that  now  under  con- 
sideration. 
But  there  is  another  case,  not  precisely  the  same  in  circum- 
stances, but  not  differing  in  principle.  The  Earl  of  Gler- 
*  782  mont,  who  died  in  1806,  was  Baron  Clermont,  so  *  created 
in  1770,  with  remainder  to  the  heirs  male  of  his  body,  but 
no  further  remainder.  In  1776  he  was  created  Viscount  and 
Baron  Clermont,  with  a  further  remainder  to  his  brother  ;  and  in 
1778  he  was  promoted  to  an  earldom,  but  without  the  remainder 
to  his  brother.  The  only  difference  between  that  case  and  the 
present  case  is,  that  the  title  with  the  extended  limitation  was 
higher  than  one  title,  and  lower  in  dignity  than  another.  Yet  it 
seems  to  have  been  considered  that  he  had  but  one  peerage,  and 
as  that  continued  in  his  relative  who  took  the  viscounty  and  barony 
of  1776,  but  not  the  barony  of  1770,  or  the  earldom  of  1778,  there 
was  no  extinction  of  a  peerage  till  the  failure  of  the  prolonged 
limitation. 

With  respect  to  the  Norbury  peerage,  it  must,  I  think,"  be  ad- 
mitted that  the  advisers  of  the  Crown  thought  that  the  creation  of 
a  new  and  different  remainder  was  the  creation  of  a  new  peerage. 
And,  therefore,  it  may  be  argued  that  the  extinction  of  a  new  and 
different  remainder  would  be  the  extinction  of  a  peerage.  But 
that  would,  I  think,  depend  on  whether  the  titles  continued  in  dif- 
ferent persons,  or  whether  the  new  peerage  merged  by  the  titles 
all  coming  to  the  same  person.  But,  my  Lords,  it  may  be  doubted 
whether  the  Crown  was  correctly  advised  in  the  Norbury  case. 
The  Act  of  Union  reserves  to  the  .Crown  two  privileges  only,  viz. 
first,  the  right  to  promote  a  peer  (which  must,  I  think,  be  under- 
stood to  mean  not  merely  the  individual  peer,  but  those  in  suo- 
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cession  to  the  title  after  him)  ;  and,  secondly,  the  right  to  create 
a  peer.  The  Norbury  case  was  a  promotion,  with  a  new  and  dif- 
ferent remainder  to  the  title  of  promotion.  It  may  be  doubted 
whether  the  Act  of  Union  gives  any  power  or  authority  to  the 
Gro^  to  do  such  an  act.  As  far  as  the  second  son  was  con- 
cerned, tliis  was  a  peerage  in  remainder,  which  alone,  and  apart 
from  any  other  creation,  the  Grown  could  not  create. 
*  The  power  is  to  create  one  other  peer.  Lord  Norbury  *  783 
was  already  a  peer,  and  the  son  was  not  created  a  peer,  but 
merely  put  into  the  remainder.  No  doubt  it  was  competent  to  the 
Grown  to  promote  Lord  Norbury,  and  to  create  the  second  son  a 
peer.  And  what  was  actually  done  was  thought  to  be  equivalent, 
and  therefore  to  require  that  three  peerages  should  be  extinct  be- 
fore the  patent  was  granted,  which  combined  a  promotion  of  the 
existing  peer  with  a  remainder,  creating  a  new  peerage  in  future, 
inasmuch  as  it  was  not  limited  to  the  heirs  male  of  the  body  of  the 
peer,  but  to  the  second  son,  and  the  heirs  male  of  his  body. 

But,  my  Lords,  it  is  time  to  advert  more  generally  to  the  clause 
in  tlie  fourth  article,  in  order  to  ascertain  what  is  meant  by  a 
^^  peerage,"  as  used  in  that  clause,  a  word  not  of  a  distinct  and 
definite  meaning,  but  which  may  be  used  in  several  senses.  I  do 
not  think  (what  may  be  called)  a  technical  view  of  the  question 
will  much  assist  in  the  solution  of  it.  If  every  patent,  which, 
standing  alone,  would  give  a  right  to  sit  in  the  House  of  Peers,  is 
to  be  considered  as  creating  a  separate  and  distinct  ^^  dignity  of  a 
peer,"  and  this  dignity  so  created  is  to  receive  the  same  considera- 
tion as  an  estate  in  land,  then,  indeed,  every  peer  possesses  as 
many  peerages  as  he  enjoys  titles.  This  is,  no  doubt,  the  technical 
view  of  the  subject.  But  it  goes  much  beyond  what  any  one  would 
(as  I  imagine)  contend  for.  And,  therefore,  I  think  no  technical 
reasoning  will  afford  a  solution  of  the  question,  which  demands 
larger  views  and  a  sounder  logic  than  what  belongs  to  the  mere 
mootings  and  subtleties  of  Westminster  Hall,  and  is  rather  fit  for 
the  sagacity  of  a  statesman  than  the  ingenuity  of  a  lawyer.  And 
it  appears  to  me  that  this  technical  view  is  opposed  to  the  general 
sense  of  the  clause,  and  arises  out  of  a  mistake  as  to  the 
meaning  of  the  word  ^^  peerage,"  and  an  assumption  *  not  *  784 
supported  by  any  authority,  that  every  distinct  title  is  also 
a  distinct  ^^  peerage."  I  apprehend  the  word  is  used  in  this  clause 
(where  it  does  not  refer  to  the  peers  as  a  body)  in  the  same  sense 
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as  the  expression  "  dignity  of  a  peer,"  which  occurs  so  frequently 
in  the  report  of  a  committee  of  your  Lordships'  House,  dated  25th 
May,  1820.  It  expresses  the  status  of  a  nobleman  as  a  member 
of  the  British  community,  and  not  an  imaginary  tenement,  the 
creature  of  an  artificial  system  of  law.  A  peerage  is  that  which 
constitutes  an  individual  a  peer  of  the  realm.  He  may  have  many 
titles,  but  he  can  be  but  one  peer,  and  in  this  view  can  have  but 
one  peerage. 

The  language  of  the  Act  is,  "  upon  the  extinction  of  three  peer- 
ages it  shall  be  lawful  for  his  Majesty  to  create  one  peer."  The 
three  peerages  extinct  are  put  in  opposition  to  the  one  peer  in  the 
same  terms  as  the  extinction  of  one  peerage  is  put  in  opposition  to 
the  creation  of  one  peer,  when  the  number  of  peers  shall  be  re- 
duced to  one  hundred.  And  the  question  is,  does  this  mean  that 
when  the  peerage  (that  is,  the  body  of  peers)  is  diminished  by 
three,  the  power  shall  arise  to  add  one  to  the  diminished  number  ? 
or  does  it  mean  that  the  Grown  shall  have  that  power,  when  there 
shall  be  a  cesser  of  three  titles,  possibly  without  any  diminution 
of  the  number  of  the  peers  at  all  ?  The  declaration  at  the  end  of 
the  clause  as  to  the  true  intent  and  meaning  of  the  article,  that  it 
should  be  lawful  for  the  Crown  to  keep  up  the  peerage  of  Ireland 
to  the  number  of  one  hundred,  shows  that  throughout,  the  number 
of  peers,  as  individuals,  is  what  is  meant  and  referred  to,  and  not 
the  number  of  titles  they  may  enjoy. 

It  appears  to  me,  therefore,  that  the  question  proposed  by  your 
Lordships  must  be  answered  in  the  negative. 

I  have  presented  to  your  Lordships  what  has  occurred  to 
*  785  me  upon  the  question  submitted  to  the  Judges.  But,  *  my 
Lords,  I  distrust  my  own  judgment  and  opinion,  partly  be- 
cause it  does  not  agree  with  the  views  of  some  of  my  brethren, 
for  whose  judgment  (not  in  matters  of  law  only)  I  entertain  an 
unbounded  and  most  sincere  respect ;  partly  also,  because  the 
subject  is  one  on  which  it  is  impossible  to  arrive  at  certainty. 
Even  the  purest  sciences,  which  live  in  definition  only,  are  scarcely 
free  from  doubt,  but  the  moment  they  are  applied  to  the  external 
world,  differences  arise  between  the  most  eminent  and  the  most 
candid  philosophers.  Few  are  the  subjects  on  which  it  is  permitted 
to  human  nature  to  dogmatize,  and  when  disputes  arise  upon  the 
application  of  the  principles  of  justice  (supposed  to  be  unerring 
and  eternal),  as  soon  as  they  are  applied  to  the  varied  business 
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of  life,  it  cannot  be  matter  of  wonder  that  there  should  not  be  a 
uniformity  of  judgment  upon  the  mere  construction  of  an  Act  of 
Parliament  not  very  skilfully  drawn,  introducing  a  new  power  in 
the  Crown  under  new  circumstances,  and  fettered  by  conditions 
altogether  without  precedent,  considerations  which  I  own,  my 
Lords,  induce  me  to  take  refuge  from  doubt  and  distrust  in  the 
practice  of  half  a  century,  acquiesced  in  and  followed  under  every 
shade  of  administration,  and  which  remained  unshaken  and  undis- 
turbed during  a  very  stormy  period  of  our  history. 

But  chiefly,  my  Lords,  I  must  abstain  from  delivering  my  opin- 
ion with  too  much  confidence,  because  I  hold  it  to  be  essential  to 
the  right  construction  of  an  Act  of  Parliament  that  they  who  are 
called  upon  to  expound  it  should  at  least  be  competent  Judges  of 
the  subject  to  which  it  relates.  Long  ago  Lord  Coke  laid  it  down, 
^^  that  it  did  not  belong  to  the  Judges  to  judge  of  any  law,  custom, 
or  privilege  of  Parliament."  And  your  Lordships  have  very  lately 
acted  upon  that  maxim.  How  shall  the  Judges  assist  your 
Lordships  as  to  the  construction  of  an  Act  *  relating  to  the  *  786 
dignity  of  a  peer,  or  the  effect  of  the  statute  upon  the  peer- 
age, if  they  are  incompetent  to  advise  your  Lordships  in  any 
matter  relating  to  the  peerage  itself?  Conscious  of  our  inca- 
pacity and  incompetence  to  deal  with  these  matters  apart  from  the 
statute,  it  is  only  with  the  humblest  diffidence  that  I  offer  any 
opinion  upon  the  construction  of  the  statute  itself.  There  is, 
however,  one  matter  which  is  free  from  all  doubt,  and  that  is  the 
exposition  which  the  statute  has  received  in  the  construction  put 
upon  it  by  a  practice  of  half  a  century. 

The  opinions  of  the  Judges  were  ordered  to  be  printed,  and  the 
committee  adjourned. 

Jane  30. 

The  Lord  Chancellor.  —  The  duty  which  I  have  to  perform  in 
this  case  I  shall  perform  very  shortly.  This  question  arises  upon 
a  petition  presented  by  a  gentleman  calling  himself  Lot^  Fermoy, 
and  claiming  a  right  to  vote  at  the  election  of  representative  peers 
of  Ireland ;  and  it  was  referred  to  the  Committee  for  Privileges  to 
inquire  whether  he  had  made  out  his  right  so  to  vote,  the  question 
being  whether  his  creation  was  a  valid  creation.  That  depended 
upon  this  short  matter.     There  were  undoubtedly  two  vacancies 

[603] 


*786  GASES  IN  THE  HOUSE  OF  LORDS. 

of  Irish  peerages,  and  the  question  was,  whether  there  were  three 
vacancies ;  the  Act  of  Union  requiring  that  three  Irish  peerages 
shall  become  extinct  before  the  Crown  is  entitled  to  create  a  new 
one.  And  it  turned  upon  this,  whether  according  to  the  true 
construction  of  the  Act  of  Union,  the  peerage  of  the  earldom  of 
Mountrath  had  become  an  extinct  peerage  or  not. 

It  appeared    that   the  title  of    the  Earl  of   Mountrath  was 

an  ancient  Irish  title,  and  that  shortly  before  the  Union  the 

then  holder  of  that  title  was  created  a  baron,  by  the  title 

*  787    *  of  Baron  Castlecoote,  to  him  and  the  heirs  male  of  his 

body,  with  remainder  over  to  a  collateral  relation  and  the 
heirs  male  of  his  body.  That  was  the  state  of  things  at  the  time 
of  the  Union.  Shortly  after  the  Union,  in  the  year  1802,  Lord 
Mountrath  died  without  issue  male  ;  and  consequently,  no  doubt, 
there  would  have  been  such  an  extinction  of  an  Irish  peerage  as 
the  Act  requires,  had  it  not  been  for  the  fact  that  upon  his  death 
another  title  which  he  possessed,  namely,  that  of  Baron  Castle- 
coote, did  not  become  extinct,  but  went  over  by  virtue  of  the 
terms  of  the  special  limitation  to  a  collateral  relation,  who  then 
became  Lord  Castlecoote.  The  question  therefore  was,  whether 
that  which  was  in  strict  language  the  extinction  of  a  peerage, 
together  with  the  other  two  which  were  certainly  vacant,  was 
sufficient  to  entitle  the  Crown  to  create  this  gentleman  Lord 
Permoy. 

My  Lords,  I  confess  I  think  it  a  matter  of  considerable  doubt ; 
I  cannot  say  that  all  my  doubts  are  even  now  entirely  removed. 
Perhaps  it  may  be  a  natural  incident  to  the  infirmity  of  the  human 
mind,  that  where  one  has  formed  an  opinion  it  may  be  difficult 
entirely  to  shake  it  off.  Not,'  I  protest,  that  I  ever  formed  an 
opinion  very  strongly  upon  the  question ;  but  undoubtedly  if  we 
had  to  consider  the  matter  solely  by  the  first  part  of  the  article  in 
the  Act  of  Union,  there  can  be  no  question  that  a  peerage  was 
extinct,  but,  reading  the  whole  section  together,  the  enactment 
gives  rise  to  the  question,  whether  or  not,  although  this  peerage 
was  extinct,  it  was  an  extinct  peerage  within  the  meaning  of  that 
dause. 

Now  I  am  not  intending  at  all  to  keep  up  any  dissension,  or  to 

raise  any  doubt  about  it ;  I  would  only  put  tliis  point  to  your 

Lordships.      Suppose  that  just  previously  to  the  Act  of 

*  788    Union  there  was  a  person  who  inherited  a  peerage  *  from 
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his  ancestors,  and  who  was  an  earl  or  a  baron  hj  descent  from 
his  father,  and  suppose  he  had  a  younger  brother  who  was 
also  before  the  Union  created  a  peer,  and  rebus  %ic  afuntibus  the 
Act  of  Union  is  passed.  Now,  if  the  younger  brother,  who  had 
been  so  created  a  peer,  had  died  without  issue,  there  is  no  doubt 
there  would  have  been  one  peerage  extinct.  And  when  the  elder 
brother  afterwards  died  without  issue,  there  would  be  no  doubt 
that  two  peerages  would  then  have  become  e:^tinct.  If,  on  the 
other  hand,  the  elder  brother  had  died  first,  then,  according  to  the 
construction  put  upon  the  Act  of  Union  by  the  majority  of  the 
learned  Judges,  there  would  have  been  no  peerage  then  extinct, 
because  that  peerage  would  then  have  gone  to  his  younger  brother, 
and  when  the  younger  brother  died,  the  result,  according  to  the 
interpretation  which  the  learned  Judges  have  put  upon  the  Act, 
would  be,  that  one  peerage  only  became  extinct.  I  confess  it  does 
appear  to  me  a  strange  thing  that  the  accident  of  the  order  in 
which  two  people  die  should  decide  the  point  whether  one  peerage 
or  two  peerages  have  become  extinct.  However,  nobody  can  dis- 
pute that  the  Act  is  extremely  loosely  worded,  and  I  am  perfectly 
ready  to  admit  that  I  think  expediency  is  very  much  in  favour  of  the 
view  of  those  who  say  that  there  were  not  three  vacancies  at  the 
time  of  this  creation,  because,  unquestionably,  it  is  much  in  con- 
sonance with  the  evident  object  of  the  statute  that  a  peerage 
should  only  become  extinct  when  the  peer  and  the  peerage  both 
ceased  together.  That  is  the  view  of  a  very  large  majority  of  the 
learned  Judges,  who  have  gone  into  this  case  very  attentively,  and 
that  majority  being  very  decided,  and  very  strong  against  the  view 
that  I  have  propounded,  namely,  that  there  was  an  extinction  of  a 
peerage  by  the  death  without  issue  of  the  Earl  of  Mountrath, 
I  am  *  prepared  to  recommend  your  Lordships  to  adopt  *  789 
that  yiew,  and  to  declare  that  there  were  only  two  peerages 
vacant,  and  that  consequently  there  was  no  power  in  the  Crown  to 
create  the  barony  of  Fermoy.  I  therefore  move  that  the  petitioner 
has  not  made  out  his  claim  to  vote  as  one  of  the  representative 
peers  of  Ireland. 

The  Eabl  op  Derby.  —  My  Lords,  as  I  was  the  person  who  first 
brought  this  subject  under  the  notice  of  your  Lordships*  House, 
and  moved  that  it  should  be  referred  to  the  Committee  for  Privi- 
leges, I  may  be  perhaps  as  much  prejudiced  in  favour  of  the  view 
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which  I  have  taken  of  the  case,  and  perhaps  even  more  so,  than 
the  noble  and  learned  Lord  has  confessed  himself  to  be.  But  I 
must  saj,  having  listened  most  attentively  to  the  arguments  of  the 
learned  counsel  on  both  sides,  and  also  to  the  very  learned  and 
carefully  drawn  opinions  of  the  learned  Judges,  the  question  ap- 
pears to  me  perfectly  free  from  doubt.  For  I  go  further  than  the 
noble  and  learned  Lord,  and  say  that  even  setting  aside  altogether 
the  questions  of  expediency  and  of  contemporaneous  exposition  of 
the  law,  and  the  universal  practice  prevailing  from  the  year  1802, 
and  the  fact  that  this  question  was  virtually  decided  by  the  non- 
creation  of  another  peer  within  a  few  years  after  the  Act  of  Union, 
when  all  the  parties  to  the  Act  of  Union  must  have  perfectly  well 
known  what  was  the  intention  of  it,  and  setting  aside  the  last 
clause  of  the  fourth  article  of  the  Act,  which,  in  my  mind,  throws 
a  very  clear  and  distinct  light  upon  the  first  part,  I  cannot  even 
then  go  so  far  as  to  say  that  I  think  that  the  first  clause  of  the  Act 
would  bear   the   interpretation  which    it   appears    to  the    noble 

and  learned  Lord  that  it  might  bear,  because  I  cannot  help 
*  790    *  thinking  it  incorrect  to  say  that  by  the  death  of  the  Earl 

of  Mountrath  a  peerage  was  extinct.  By  the  death  of  the 
Earl  of  Mountrath  there  is  no  doubt  that  a  title  was  extinct,  but 
although  there  may  be  several  titles,  yet  all  those  titles  confer  but 
one  peerage.  Some  of  the  learned  Judges  have  given  a  meaning 
to  the  word  "  peerage  "  which  puts  the  different  parts  of  this  Act 
in  perfect  unison  together,  namely,  that"  peerage  "  was  the  status 
and  condition  of  a  peer,  and  that  although  one  peer  might  hold  to- 
gether many  titles,  yet  that  he  had  by  virtue  of  his  titles  but  one 
peerage  ;  and  that,  consequently,  so  long  as  one  of  those  titles  re- 
mained in  him  or  his  descendants,  there  was  not  an  extinction  of 
a  peerage,  although  the  peerage  was  robbed  of  one,  two,  or  three 
of  the  titles  appertaining  to  it.  I  think,  my  Lords,  that  that  is 
the  fair  and  reasonable  construction  of  the  word  "  peerage."  It 
is  used  undoubtedly  in  another  sense  in  another  part  of  this  Act. 
It  is  used  in  a  somewhat  loose  way  in  speaking  of  the  whole  peer- 
age of  Ireland,  meaning  tlie  whole  collective  body  of  peers.  But, 
as  applied  to  extinctions,  it  clearly  does  not  refer  to  each  separate 
title  (which  is  the  effect  of  the  argument  in  support  of  the  claim, 
although  a  separate  title  is  not  a  separate  peerage),  but  to  a  re- 
duction in  point  of  number  of  those  who  enjoy  the  status  and  con- 
dition of  a  peer.     In  this  sense  there  was  no  diminution  in  the 
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number  of  peers  by  the  death  of  the  Earl  of  Mountrath,  and  in 
that  sense  the  Act  appears  to  have  been  invariably  construed  from 
the  period  of  the  Union  down  to  the  present  time.  Of  course  it  is 
a  great  satisfaction  to  me,  who  brought  this  matter  to  your  Lord- 
ships' notice,  to  find  that  the  opinion  which  I  had  humbly  enter- 
tained is  supported  by  a  very  large  majority  of  the  learned  Judges. 
Though  no  doubt  the  two  dissenting  Judges  are  men  of 
very  distinguished  eminence  *  and  ability,  yet  the  prepon-  ♦  791 
derance  of  opinion  is  so  strong  on  the  other  side,  that  I  think 
your  Lordships  can  hardly  be  in  error  in  agreeing  to  the  motion 
which  has  now  been  made  by  the  noble  and  learned  Lord. 

Lord  Campbell.  —  My  Lords,  it  gives  me  most  sincere  satisfac- 
tion to  find  that  my  noble  and  learned  friend,  the  Lord  Chancel- 
lor, has  moved  this  resolution.  This  appears  to  me  as  plain  a 
question  as  I  have  ever  had  to  consider  since  I  have  bad  the  honour 
to  act  in  a  judicial  capacity.  I  cannot  entertain  any  doubt  that  the 
intention  of  the  Legislature,  as  expressed  in  the  Act  of  Parliament, 
was  that  there  should  not  be  a  power  in  the  Crown  to  create  a 
new  peer  of  Ireland  unless  the  number  was  diminished  by  three. 
You  are  not  to  look  at  dignities,  but  it  is  to  be  decided  per  capita. 
Was  the  number  of  peers  diminished  by  the  extinction  ?  It 
seems  to  me  quite  clear  that  it  was  the  intention  of  the  Legisla- 
ture, as  expressed  in  the  Act  of  Union,  that  when  the  number  of 
Irish  peers  was  diminished  by  three,  and  only  then,  there  should 
be  a  power  to  create  a  new  peerage  until  the  number  was  reduced 
to  one  imndred,  and  that  after  the  number  was  reduced  to  one 
hundred,  then  totie%  quotieSj  as  often  as  that  number  was  lessened 
by  one,  vacancies  should  be  filled  up,  so  that  the  number  of  one 
hundred  should  be  maintained.  That  intention  is  clearly  and 
manifestly  declared  in  the  Act  of  Parliament.  The  words  of  the 
Act  clearly  indicate  that  intention.  Looking  at  the  first  part  of 
the  article  in  question,  the  meaning  of  ''  peerage  "  may  well  be 
the  status  of  a  peer ;  and  looking  no  further,  it  might  be  fairly 
construed  to  mean  that  it  is  necessary  that  the  number  of  peers 
should  be  lessened  by  three  before  a  new  peer  can  be  created. 
But  when  you  come  to  the  latter  part  of  the  article  respecting 
the  one  hundred  peers,  all  doubt  is  removed.  Therefore 
we  must  *  conclude  that  it  is  used  in  the  same  sense  in*  *792 
both  parts  of  the  article.     And  that  shows  that  the  power 
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of  the  Grown  to  create  a  new  peer  of  Ireland  only  applies  when 
the  number  is  diminished  by  three,  when  there  are  three  peerages 
in  that  sense  of  the  word  extinct. 

The  committee  resolved^  that  the  petitioner  had  not  made  out  Ait 
claim  to  vote  far  representative  peers  of  Ireland. 


THE  LANCASHIRE  AND  YORKSHIRE  RAILWAY  COMPANY  v,  THE 
EAST  LANCASHIRE  RAILWAY  COMPANY. 

1856.    Jane  27,  30 ;  Jaly  I. 

The  Lancashire  and  Yorkshire  Railway  )  di  •  .-^  • 

^  >  I^laxnttffe  tn  error. 

Company, )  ^ 

The  East  Lancashire  Railway  Company,  Defendants  in  err<yr. 

Agreement.     Railway  Tolls, 

Railway  company  A.  agreed  with  railway  company  B.,  that  in  consideration 
of  being  allowed  to  use  a  part  of  B.  line,  the  traffic  on  the  part  so  used  should 
be  paid  for  according  to  a  certain  definite  rate  of  toll  which  was  reduced  below 
the  ordinary  amount  A.  was  afterwards  amalgamated  with  other  lines  which 
had  been  made  since  the  agreement  was  entered  into,  and  its  own  amount  of 
traffic  was  increased  not  only  by  those  new  lines,  but  by  their  bringing  it 
into  communication  with  some  of  the  chief  lines  of  the  country.  B.  had 
also  been  amalgamated  with  other  newly  created  lines.  In  both  instances, 
the  amalgamating  acts  had  preserved  all  the  '*  rights,  powers,  &c."  of  the 
original  lines :  — 

Held^  that  not  only  all  the  traffic  which  passed  over  line  A.  haying  originated 
there,  bat  all  that  which  came  on  line  A.  having  originated  elsewhere,  might 
pass,  on  payment  of  the  reduced  rate  of  toll,  over  the  part  of  the  line  B.  which 
was  the  subject  of  the  original  agreement. 

There  were  however  cases  in  which  company  A.  might  deprive  itself  of  the  bene- 
fit of  this  agreement,  as  for  instance,  if  company  A.  should,  in  consideration  of 
any  particular  benefit  or  service  to  itself,  grant  to  any  one  a  free  passage  along 
the  whole  distance  (including  therefore  the  particular  part  of  the  line  B.,  the 
subject  of  the  agreement),  in  which  case  B.  might  claim  payment  independently 
of  the  agreement. 

*  798        *  This  was  an  action  of  debt,  brought  to  recover  monies 

claimed  by  the  plaintiffs  (now  plaintiffs  in  error),  as  due 

to  thetn  from  the  defendants  (now  defendants  in  error),  for  tolls 

and  duties  payable  in  respect  of  the  passage  of  carriages,  passen- 
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gers,  and  goods  over  the  plaintiffs'  rdlway.  The  defendants 
pleaded  payment  into  Court  of  8452.  2«.  9^.,  and  never  indebted 
and  payment  as  to  the  residue  of  the  plaintiffs'  claim.  The  plain- 
tifis  accepted  the  money  paid  into  Court,  and  took  issue  on  the 
other  pleas.  At  the  Liverpool  sunmier  assizes,  1849,  a  special 
verdict  was  found,  which  set  forth  the  following  facts :  — 

The  plaintiffs'  railway  was  originally  known  as  "The  Man- 
chester and  Leeds  Railway,"  and,  under  different  Acts  of  Par- 
Uament,  by  various  amalgamations  with  other  railway  companies, 
amongst  them,  with  the  Manchester,  Bolton,  and  Bury  Canal  and 
Railway  Company,  became  and  obtained  the  name  of  "  The  Lan- 
cashire and  Yorkshire  Railway." 

The  defendants'  railway  originated  in  a  certain  small  line  of 
fourteen  miles  in  length,  called  "  The  Manchester,  Bury,  and 
Roesendale  Railway,"  which  was  afterwards,  by  virtue  of  various 
extensions  and  amalgamations,  under  different  Acts  of  Parliament, 
increased  to  a  length  of  seventy-two  miles,  and  then  obtained  the 
name  of  "  The  East  Lancashire  Railway." 

On  the  14th  November,  1848,  an  agreement  was  entered  into 
between  H.  J.  R.  Barnes,  on  the  part  of  the  proprietors  of  the 
Manchester,  Bolton,  and  Bury  Canal  Navigation  and  Railway,  and 
John  Grundy,  on  the  part  of  the  proprietors  of  a  projected  rail- 
way company,  to  be  called  the  Manchester,  Bury,  and  Rossendale 
Railway  Company.  By  the  second  section  of  this  agreement,  the 
projected  company  was  to  have  the  use  of  the  station  at  Salford, 
belonging  to  the  Manchester  and  Bolton  Company,  but  not 
so  as  to  *  impede  the  traffic  of  the  latter,  on  making  a  *  794 
certain  payment  to  be  settied  by  three  referees. 

The  third  section  was  as  follows :  — 

^'  That  the  traffic  of  the  Manchester,  Bury,  and  Rossendale 
Railway  Company  (that  is,  traffic  using  both  lines  or  any  portions 
thereof  between  Salford  and  Rawtenstall,  or  any  parts  interme- 
diate to  these),  shall  be  carried  on  as  it  respects  engine  power  and 
carriages,  clerks,  porters,  and  all  other  expense^,  except  the  main- 
tenance of  the  Manchester  and  Bolton  Railway,  at  the  costs  and 
charges  of  the  Bury  and  Rossendale  Railway  Company,  who  shall 
pay  to  the  Manchester  and  Bolton  Railway  Company,  for  the  use 
of  the  railway,  and  in  respect  of  the  traffic  herein  specified,  a  pro 
ratd  proportion,  according  to  the  distance  passed  over  the  two 
lines  respectively,  of  all  and  singular  the  gross  rates,  tolls,  and 
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proceeds  arising  from  the  said  traffic,  with  no  other  deduction 
from  the  same  than  that  hereafter  mentioned;  and  with  this 
proviso,  that  nothing  herein  contained,  nor  elsewhere  provided, 
shall  authorise  the  Manchester  and  Bolton  Railway  Company  to 
receive  for  the  use  of  their  railway,  being  the  point  of  jimction  of 
it  with  the  Bury  and  Bossendale  Railway,  at  Salford,  for  a  greater 
distance  than  half  the  length  between  such  point  of  junction  and 
the  terminus  of  the  Manchester  and  Bolton  Railway,  in  Salford ; 
nevertheless,  the  Manchester  and  Bolton  Railway  Company  shall 
be  entitled  to  charge  for  the  use  of  such  portion  of  their  railway, 
for  a  length  of  two  miles  at  the  least."  And  the  fourth  section 
provided  for  certain  deductions  from  the  gross  traffic,  before  the 
apportionment  mentioned  in  the  third  clause  of  the  agreement 
should  take  place. 

This  agreement  was  confirmed  and  explained  by  another  be- 
tween the  same  parties,  made  on  the  22d  day  of  January, 
*  795  *  1844,  by  which  the  provisions  of  the  previous  deed  were 
agreed  to  be  embodied  in  any  Act  of  Parliament  for  estab- 
lishing the  Manchester,  Bury,  and  Rossendale  Company. 

The  7  &  8  Vict.  c.  60,  was  the  Act  which  incorporated  the  Man- 
chester, Bury,  and  Rossendale  Railway  Company,  with  power  to 
make  a  railway  joining  the  Manchester  and  Bolton  Railway,  in  the 
township  of  Clifton,  and  passing  through  Clifton  and  other  places 
to  Whalley,  in  the  county  of  Lancaster.  Certain  portions  of  that 
Act,  in  effect,  provided  that  after  the  junctions  between  the  rail- 
way thereby  authorised,  and  the  Manchester,  Bolton,  and  Bury 
Railway  at  Clifton,  should  have  been  effected,  and  the  Manchester, 
Bury,  and  Rossendale  Railway  opened  to  Bury  for  passengers' 
traffic,  the  Manchester,  Bury,  and  Rossendale  Railway  Company 
should  at  all  times  be  entitled  to  use  so  much  of  the  Manchester, 
Bolton,  and  Bury  Railway  as  lay  between  the  point  of  jimction  at 
Clifton  and  the  then  Salford  terminus  of  the  last-mentioned  rail- 
way, with  their  own  engines,  carriages,  &c.  for  the  conveyance 
of  all  such  passengers,  cattle,  goods,  &c.  of  every  description,  and 
of  such  only  as  should  have  first  band  fide  passed  along  the  railway 
by  that  Act  authorised  to  be  made  from,  or  should  afterwards  band 
fide  pass  along  the  same  railway  to,  any  of  the  usual  stations  or 
stopping  places  thereon,  subject  only  to  the  payment  of  such  toll, 
and  to  such  deductions  and  regulations  as  might  previously  have 
been  or  might  thereafter  be  determined  upon  by  mutual  agreo- 
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ment  between  the  two  companies.  And  also  for  the  purposes  of 
such  traffic,  and  such  only,  to  use  the  station  at  Salford.  And 
then  further  proTisions  were  made  with  reference  to  the  use  of  the 
before-mentioned  station  at  Salford,  in  case  of  additional  accom- 
modation being  required  by  the  Manchester,  Bury,  and  Rossendale 
Company.  The  railway  so  authorised,  and  called  the  Man- 
chester, Bury,  and  Rossendale,  was  *  afterwards  constructed,  *  796 
commencing  by  a  junction  with  the  Manchester,  Bolton,  and 
Bury  Railway,  at  Clifton. 

The  length  of  the  Manchester,  Bolton,  and  Bury  Railway,  from 
the  station  at  Salford  to  such  junction  at  Clifton,  was  four  miles ; 
the  length  of  line  authorised  by  the  Statute  of  the  1  &8  Vict.  c.  60, 
being  the  Manchester,  Bury,  and  Rossendale  Railway,  was  four- 
teen miles,  and  the  length  of  so  much  thereof  as  extended  from 
the  said  point  of  junction  to  Bury  was  six  miles,  and  no  more. 

By  the  8  &  9  Vict.  c.  35,  called  the  East  Lancashire  Railway 
Act,  1845,  an  extension  of  the  Manchester,  Bury,  and  Rossendale 
was  authorised  to  Accrington,  Colne,  and  Blackburn,  and  upon 
the  sale  and  purchase  of  the  extension  taking  effect,  the  united 
undertaking  was  to  be  called  ''  The  East  Lancashire  Railway."  A 
conveyance  was  duly  executed  under  such  power  on  the  4th  day 
of  August,  1845,  whereby  the  two  undertakings  were  united,  and 
became  the  East  Lancashire  Railway  Company. 

An  agreement  was  on  the  19th  day  of  March,  1846,  entered 
into  between  the  proprietors  of  the  Manchester,  Bolton,  and  Bury 
Canal  Navigation  and  Railway,  thereinafter  called  the  Bolton 
Company,  of  the  first  part,  the  Manchester  and  Leeds  Railway 
Company  of  the  second  part,  and  the  East  Lancashire  Railway 
Company  of  the  third  part,  and  was  sealed  with  the  seals  of  the 
said  three  several  companies,  whereby  it  was  (amongst  other 
things)  agreed  that  the  East  Lancashire  Company's  agreement  of 
the  22d  day  of  January,  1844,  and  the  provisions  of  the  Act  of 
Parliament  affecting  the  Bolton  Company,  as  aforesaid,  should 
be  confirmed  by  the  then  pending  Act,  for  the  amalgamation  of 
the  Manchester  and  Leeds  Railway  Company,  and  the  said  com- 
pany of  proprietors  of  the  Manchester,  Bolton,  and  Bury  Canal 
Navigation  and  Railway  Company,  or  some  other  Act  of 
Parliament,  *  subject  to  the  provision  that  the  East  Lan-  *797 
cashire  Company,  in  respect  of  the  traffic  passing  from  the 
Manchester  and  Bolton  line  to  the  Victoria  station,  or  elsewhere, 
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should  be  liable  to  pay  to  the  Bolton  Company,  or  to  the  company  so 
to  be  amalgamated  as  aforesaid,  for  the  use  of  the  Manchester  and 
Bolton  line  between  Clifton  and  Salford,  the  same  sums  only  by 
way  of  toll  as  were  set  forth  in  the  agreement  dated  the  22d 
January,  1844 ;  and  provision  was  made  for  the  use,  by  the  East 
Lancashire  Railway  Company,  of  a  certain  then  intended  line  and 
station  called  the  Blackfriars  line  and  station  respectively  (which 
were  never  constructed),  and  provisions  were  made  for  the  arrange- 
ment, according  to  plans  agreed  on  by  certain  engineers  named  in 
such  agreement,  of  the  passenger  station  and  goods  accommodation 
at  Salford,  with  arrangements  as  to  additional  accommodation, 
subject  to  the  provisions  of  the  agreement  of  22d  January, 
1844. 

The  Victoria  station  was  a  station  belonging  partly  to  the  Man- 
chester and  Leeds  Railway  Company,  and  partly  to  the  London 
and  Northwestern  Railway  Company,  and  was  connected  with  the 
Salford  station  of  the  Manchester,  Bolton,  and  Bury  Railway  by  a 
short  branch  of  1290  yards  in  length,  whereby  a  communication 
was  established  between  some  of  the  lines  of  the  Manchester  and 
Leeds  Railway  Company,  and  that  of  the  Manchester,  Bolton,  and 
Bury  Canal  Navigation  and  Railway.  • 

By  an  Act  of  the  9th  and  10th  years  of  the  reign  of  her  present 
Majesty,  c.  378,  the  real  and  personal  estate  and  efifects,  rights, 
privileges,  powers,  and  authorities  of  the  proprietors  of  the  Man- 
chester, Bolton,  and  Bury  Canal  Navigation  and  Railway  were 
vested  in  the  Manchester  and  Leeds  Railway  Company ;  and  in  that 
Act  there  was  a  proviso,  that  for  passengers  and  goods,  &o.  passing 
less  than  six  miles  over  the  railways  thereby  amalgamated 
*798  including  the  Manchester,  Bolton,  and  Bury  *  Railway, 
the  Manchester  and  Leeds  Railway  Company  might  receive 
tolls  as  for  six  miles.  And  the  agreements  before  set  out  of 
the  22d  of  January,  1844,  and  the  19th  of  March,  1846,  except 
so  far  as  they  were  inconsistent  with  the  now  reciting  Act,  were 
confirmed,  and  there  was*  a  clause  saving  all  the  rights  of  the  East 
Lancashire  Railway  Company  as  to  the  use  of  the  Manchester, 
Bolton,  and  Bury  Railway,  and  the  station  at  Salford,  Jic. 

By  an  agreement  of  the  11th  of  January,  1848,  made  between 
the  Lancashire  and  Yorkshire,  late  the  Manchester  and  Leeds 
Railway,  of  the  one  part,  and  the  East  Lancashire  Railway  Com- 
pany, provision  was  made  for  the  expenditure  necessary  for  provid- 
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ing  the  requisite  additional  station  accommodation  for  goods  and 
passengers  at  Salford,  as  under  the  former  agreements,  which  ad- 
ditional station  accommodation  was  afterwards  provided,  and 
10,0002.,  part  of  the  cost,  were  advanced  hy  the  East  Lancashire 
Railway,  under  conditions  provided  by  this  agreement. 

Other  Acts  of  Parliament,  creating  the  Blackburn  and  Preston 
Bailway  Company,  and  the  Liverpool,  Ormskirk,  and  Preston  Bail- 
way  Company,  and  then  amalgamating  them  with  the  East  Lan- 
cashire Company,  ''  with  all  the  rights,  powers,  and  authorities 
thereof,"  were  then  set  forth. 

By  an  Act  of  the  9  A  10  Vict.  c.  276,  powers  were  given  to 
the  East  Lancashire  Company  to  alter  the  line  and  level  of  its  rail- 
way, and  abandon  a  part  of  the  extension  lines ;  and  this  Act  con- 
tained a  proviso  that  nothing  in  it  should  alter,  diminish,  or  preju- 
dice any  of  the  rights,  privileges,  powers  or  authorities  vested  in 
the  Manchester  and  Leeds  Bailway  Company,  except  so  far  as  by 
the  said  Act  altered  or  repealed. 

Another  Act,  10  &  11  Yict.  c.  288,  gave  power  to  the  East 
Lancashire  Bailway  Company  to  purchase  additional 
*  ground  for  station,  &c.'accommodation ;  and  by  another  *799 
Act  of  the  same  year  authority  was  given  to  extend  the 
line  into  Preston,  and  to  demand  the  same  tolls  as  were  author- 
ised to  be  demanded  by  the  East  Lancashire  Amalgamation  Act, 
1846. 

The  special  verdict  then  found  that  by  an  Act  of  9  &  10  Vict. 
c.  890,  intituled,  ^^  An  Act  for  making  certain  Bailways  in  the 
West  Biding  of  the  County  of  York,  to  be  called  the  West  Biding 
Union  Bailways,"  certain  persons  were  incorporated  by  the  name 
of  the  West  Biding  Union  Bailways  Company,  and  were  author- 
ised to  make  certain  railways  communicating  with  the  Manchester 
and  Leeds  Bailway,  and  to  receive  rates  and  toll  for  passengers 
and  goods,  with  a  proviso,  that,  with  respect  to  the  same  passing 
over  the  said  railways  for  a  less  distance  than  six  miles,  the  said 
company  thereby  incorporated  might  receive  toll  as  for  six  miles ; 
and  it  was  provided  that  after  the  amalgamation  of  the  company 
thereby  incorporated  with  the  Manchester  and  Leeds  Bailway 
Company,  the  maximum  rates  of  charge  authorised  by  the  West 
Biding  Union  Bailways  Act,  for  the  conveyance  of  passengers,  &c., 
including  every  item  of  charge  except  government  duty,  should  be 
applicable  to  the  Manchester  and  Leeds  Bailway,  and  to  all  other 
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railways  before  then  or  in  that  Session  of  Parliament  amalga- 
mated with  the  Manchester  and  Leeds  Railway  Company,  bat 
such  provision  not  to  allow  the  Manchester  and  Leeds  Railway 
Company  to  charge  any  higher  rate  than  previously  author- 
ised. 

And  by  a  further  provision  in  this  Act,  the  West  Riding  Union 
Railways  were  vested  in  the  Manchester  and  Leeds  Railway  Com- 
pany at  the  expiration  of  three  months  from  the  18th  day  of 
August,  1846. 

It  was  further  found  that  the  junction  at  Clifton,  between 
*  800  *  the  Manchester,  Bury,  and  Rossendale  Railway,  and  the 
Manchester,  Bolton,  and  Bury  Railway,  was  effected,  and  the 
Manchester,  Bury,  and  Rossendale  line  opened  for  traffic  to  Bury 
and  elsewhere,  and  that  that  company,  afterwards  the  East  Lan- 
cashire Railway  Company,  at  all  times  used  so  much  of  the  Man- 
chester and  Bolton  Railway  as  lies  between  Clifton  and  Salford 
station,  and  that  between  Clifton  and  Salford  there  were  two  inter- 
mediate stations,  called  Pendleton  and  Winsor  Bridge.  And  that 
between  the  29th  April,  1849,  and  the  1st  June,  1849,  carriages, 
&G.  of  the  East  Lancashire  Railway  Cfompany,  with  passengers, 
goods,  &c.,  passed  over  the  Manchester  and  Bolton  Railway  be- 
tween Clifton  junction  and  Salford,  and  that  some  of  such  traffic 
came  from,  and  other  part  passed  to,  stations  and  places  beyond 
the  portion  of  defendant's  railway  which  formed  the  original  Man- 
chester, Bury,  and  Rossendale  line. 

Upon  the  facts  set  out  in  such  special  verdict,  three  questions 
arose  :  — 

1.  Upon  what  principle  the  reduced  toll  agreed  by  both  parties 
to  be  payable  in  respect  of  the  traffic  of  the  original  Manchester, 
Bury,  and  Rossendale  Railway  ought  to  be  calculated. 

The  Lancashire  and  Yorkshire  Company  contended  that  the 
distance  of  four  miles  between  Clifton  junction  and  Salford  was 
intended  by  such  agreement  to  be  treated  as  two  miles,  for  the 
purpose  of  ascertaining  the  distance  travelled  by  the  Manchester, 
Bury,  and  Rossendale  traffic,  as  well  as  for  the  purpose  of  charging 
for  the  same,  the  two  miles  mentioned  in  die  agreements  being 
treated  as  a  conventional  distance  to  be  dealt  with  in  all  cases  in 
lieu  of  the  actual  distance  of  four  miles ;  while  the  East  Lanca- 
shire Company  contended  that  such  distance  was  to  be 
*801    treated  *as  four  miles  (its  actual  length),  in  ascertain- 
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ing  the  distance  travelled,  and  as  two  miles  in  estimating  the 
charge.^ 

2.  The  Lancashire  and  Yorkshire  Company  also  contended  that 
the  reduced  rate  in  question,  however  calculated,  only  applied 
to  the  traffic  of  the  original  Manchester,  Bury,  and  Rossendale 
line,  and  not  to  its  branches,  extensions,  or  lines  amalgamated 
therewith. 

3.  The  same  company,  thirdly,  contended  that,  as  to  traffic 
passing  from  the  junction  at  Clifton  to  Salford,  or  the  contrary 
way,  arising  from  or  passing  to  places  or  stations  beyond  the  origi- 
nal Manchester,  Bury,  and  Rossendale  Railway,  the  East  Lan- 
cashire Company's  traffic  was  in  the  same  situation  as  that  of  other 
railways  and  the  public,  and  was  liable  to  the  clause  in  the 
Lancashire  and  Yorkshire  Act,  the  9  &  10  Vict.  c.  878,  §  12, 
allowing  them  to  charge  the  rates  as  thereby  reduced  (and  which 
were  further  reduced  by  the  West  Riding  Union  Railways  Act, 
1846),  as  for  six  miles  for  less  distances  travelled  over  their  line 
of  railway. 

The  Court  of  Excheq[uer  gave  judgment,  that  the  Lancashire 
and  Yorkshire  Company's  p]:inciple  of  calculations  was  not  correct, 
and  that  the  reduced  toll  did  not  apply  to  the  extended  lines  of  the 
Manchester,  Bury,  and  Rossendale  Railway,  but  that  the  six-mile 
clause  was  applicable ;  and  judgment  was  accordingly  en- 
tered for  the  plaintiflF^  for  ♦  3821. 11«.  2d.^  A  writ  of  error  *  802 
was  brought  upon  this  judgment  in  the  Exchequer  Cham- 
ber, and  that  Court  held  that  the  plaintiff's  principle  was  not  cor- 
rect, and  that  the  reduced  rate  applied  to  the  extended  lines ;  and 
the  judgment  of  the  Court  of  Exchequer  was  accordingly  reversed, 
and  judgment  entered  for  the  defendants.^ 

The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Alderson,  Mr. 

^  For  example,  if  traffic  passed  from  Salford  station  to  Bury,  a  distance  of  ten 
miles,  that  is,  six  miles  from  Bury  to  Clifton  junction,  and  four  miles  thence  to 
Salford,  and  the  toll  in  respect  thereof  was  lOd, ;  according  to  the  Lancashire 
and  Yorkshire  Company's  argument,  the  proportion  of  toll  payable  to  them  would 
be  as  2.  to  S,  or  2^d, ;  while,  according  to  the  East  Lancashire  Company's  argu- 
ment, the  proportion  would  be  as  2  to  10,  or  2d.j  the  difference  arising  from  the 
former  company  calculating  the  distance  from  Salford  to  Clifton  as  two  miles, 
while  the  latter  treated  it  as  four  miles.  This  point  was  not  ai^ed  in  the  pres- 
ent appeal. 

*  7  Exch.  126.  '  9  Exch.  591. 
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Justice  Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice  Giesswell, 
Mr.  Justice  Erie,  Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Jus- 
tice Crowder,  Mr.  Justice  Willes,  and  Mr.  Baron  Bramwell  attended. 

Mr.  Athertan  and  Mr.  Tandiman  (ifi*.  Spink$  was  with  them) 
for  the  plain tifis  in  error.  —  Though  at  the  moment  of  entering 
into  the  contract  of  November,  1843,  it  might  probably  have  been 
expected  that  new  lines  of  railway  would  be  created  immediately 
adjoining  those  which  were  then  in  existence,  and  were  the  subjects 
of  the  agreement,  still,  the  arrangements  and  stipulations  then  made 
were  intended  to  be  strictly  confined  to  the  existing  lines  and  sta- 
tions. The  companies  which  formed  the  lines  afterwards  amalga* 
mated  were  not  in  any  way  parties  to  this  agreement,  and  cannot 
be  benefited  by  it.  This  agreement  must  be  looked  at  with  refer- 
ence to  the  1  A  2  Wm.  4,  c.  60,  when  it  will  clearly  appear  that 
the  journey  must  be  a  journey  to  or  from  some  stipulated  places  <m 
the  line.  Of  course,  therefore,  places  on  lines  not  then  made,  nor 
even  projected,  cannot  be  included  in  it.  Nor  did  any  of  the  sub- 
sequent Acts  declare  that  they  should  be  included.  Nor  could  it 
refer  to  traffic  coming  firom  a  line  which  belonged,  like  the 
Northwestern,  to  neither  of  the  contracting  parties.  The 
*  803  appellants'  line  terminates  at  *  the  Salford  station ;  at  the 
Victoria  station  the  line  of  the  Northwestern  Company  ter- 
minates ;  80  that  traffic  might  come  up  thatline  from  beyond  that 
station,  and  then  go  on  to  Bury.  Such  traffic  was  not  intended  to 
be  included  in  the  agreement ;  for  that  would  have  been  to  agree 
that  all  the  Northwestern  traffic  which  happened  to  pass  along  a  part 
of  the  East  Lancashire  line  should,  because  it  had  so  passed,  pay  a 
smaller  toll  to  the  Lancashire  and  Yorkshire  line,  when  brought 
upon  that  line.  Li  that  way  every  railway  company  in  the  king- 
dom might  be  benefited  at  the  expense  of  the  Lancashire  and 
Yorkshire  Company.  Such  a  result  was  not  contemplated,  and 
the  construction  of  the  agreement  that  would  produce  it  cannot  be 
supported. 

If  all  the  traffic  not  merely  originating  on  the  Manchester  and 
Bossendale  line,  and  carried  along  it,  but  coming  to  it  firom  any 
other  line  or  lines,  may  be  carried  along  the  Lancashire  and  York- 
shire line  at  a  reduced  rate,  it  will  be  impossible  to  make  a  correct 
calculation  of  the  tolls  to  be  paid.  For  coming  from  other  lines, 
there  will  have  been  paid  for  such  goods,  or  passengers,  a  gross 
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sum,  which  must  include  the  toll  in  respect  of  the  line  where  the 
traffic  originates,  the  tolls  due  for  passing  along  the  East  Lanca- 
shire line,  and  a  proportionate  sum  for  the  Lancashire  and  York- 
shire Railway,  along  which  the  traffic  has  really  passed.  That 
sum  can  never  be  correctly  ascertained ;  and  the  inability  to  ascer- 
tain it  is  a  strong  argument  to  show  that  it  never  could  have  been 
the  intention  of  the  parties  to  enter  into  a  contract  where  such  a 
difficulty  must  inevitably  arise. 

ifi*.  iSr.  MU  (JMr.  J,  Henderson  was  with  him)  for  the  defend- 
ants in  error.  —  The  contract  here  was  very  beneficial  to  the  appel- 
lants, as  it  preserved  to  them  a  part  of  tiie  profits  of  the 
Bury ^  Canal  navigation,  which  would  have  been  entirely  *804 
lost  to  them  if  a  railway  there  had  been  made  by  any  per- 
sons with  whom  they  had  no  contract.  That  was,  in  truth,  a  great 
purpose  of  this  agreement,  and  formed  a  good  consideration  for 
what  was  then  agreed  to.  The  Court  below  recognised  this  state 
of  things.^  The  cases  of  Dand  v.  Kingscote^  and  Bishop  v.  North  f 
show  that  the  principle  now  contended  for  by  the  defendants  in 
error  is  applicable  to  cases  like  the  present.  The  real  meaning  of 
the  parties  was  this :  that  the  traffic  to  be  operated  on  by  this 
agreement  must  be  that  which  bona  fide  passed  along  the  Bury 
and  Rossendale  Railway,  but  it  was  not  confined  to  that  which 
only  originated  on  that  railway.  And  there  is  nothing  in  any  of 
the  Acts  of  Parliament  to  limit  this  right. 

[The  Lobo  Chakgellor.  —  Suppose  the  Rossendale  Company 
had  set  up  an  omnibus,  and  given  notice  that  any  one  should  be 
taken  in  it  as  a  passenger  for  a  certain  sum,  say  10«.,  to  what  pro- 
portion of  that  charge  would  the  Rossendale  Company  be  abso- 
lutely entitled  ?] 

To  a  mileage  rate.  There  would  be  no  difficulty  in  making  the 
calculation,  the  moment  the  rule  as  to  the  construction  of  this 
agreement  on  which  it  must  be  made  had  been  fixed. 

He  was  stopped. 

Mr.  Aiherton,  in  reply.  —  The  traffic  to  be  the  subject  of  this 
agreement  was  that  of  the  Bury  and  Rossendale  Railway,  and  of 
that  alone.    It  never  was  meant,  in  giving  to  one  party  the  benefit 

»  9  Exch.  698.  •  11  M.  &  W.  418. 

"  6  M,  &^W.  174. 
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of  his  own  traffic  over  the  line  of  the  other  party  that  that 

*  805    other  should  be  made  to  suffer  a  general  competition  *  on 

bis  own  line  from  traffic  brought  from  other  lines,  beyond 
and  independent  of  that  of  his  co-contractor.  Yet  such  must  be 
the  result  if  the  agreement  of  the  other  side  is  to  prevail ;  and 
when  general  traffic  is  thus  brought  on  the  line,  it  will  be  im- 
possible properly  to  calculate  the  proportions  of  the  payments. 

The  Lobd  Chancellor,  after  stating  the  nature  of  the  question, 
said,  that  he  had  received  an  intimation  from  the  learned  Judges 
that  they  had  formed  a  very  strong  opinion  on  the  question  whether 
the  judgment  of  the  Court  below  was  correct,  so  strong  that  he 
had  interrupted  Mr.  Hill  when  he  was  addressing  the  House  for 
the  defendants  in  error.  If  upon  further  reflection  they  should 
alter  that  opinion,  the  case  must  be  fully  beard  out.  But  at 
present  what  he  proposed  to  do  was  to  ask  the  learned  Judges 
whether  they  all  agreed  in  one  opinion,  and  were  now  prepared  to 
state  it. 

Mr.  Baron  Alderson  intimated  that  they  did  agree  in  opinion, 
but  he  requested  time  to  put  it  into  form. 

July  1. 

Mr.  Baron  Alderson.  —  My  Lords,  her  Majesty's  Judges  have 
taken  into  consideration  the  arguments  which  have  been  urged  in 
this  case,  and  we  have  all  come  to  the  conclusion  that  the  decision 
of  the  Exchequer  Chamber  was  right.  The  question  shortly  is, 
what  was  the  extent  of  the  agreement  made  between  the  Man- 
chester and  Bolton  Railway  Company  and  the  Bury  and  Bossen- 
dale  Railway  Company.  And  this  mainly  depends  on  the  third 
clause  of  the  agreement,  signed  by  Messrs.  Barnes  £ 

*  806    Grundy,  and  ♦  dated  14th  November,  1843,  by  which  it  was 

.agreed.  [His  Lordship  read  it.]  ^ 
Now  this  provides  for  the  use  of  the  four  miles  of  the  Man- 
chester and  Bolton  Railway  (viz.  from  Clifton  to  Salford),  as  a 
part  of  the  Bury  and  Bossendale  Railway,  but  restrains  that  use 
to  those  purposes  alone  where  both  lines  are  used,  so  as  to  prevent 
the  user  of  that  part  of  the  Manchester  and  Bolton  Railway  by 
the  Bury  and  Rossendale  Railway  Company  in  competition  with 

^  Ante,  p.  793  et  seq. 
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them,  and  to  this  privilege  is  added  that  of  the  use  of  the  station 
at  Salford,  in  subordination  however  to  the  Manchester  and  Bolton 
Company  by  the  Bury  and  Rossendale  Company.  The  terms  on 
which  these  privileges  are  granted  are  the  payment  to  the  Man- 
chester and  Bolton  Company  of  a  pro  raid  proportion  of  the  pro- 
ceeds of  this  traffic,  according  to  the  distance  passed  over  the  two 
lines  respectively  by  the  Bury  and  Bossendale  Company. 

At  the  time  of  this  agreement,  there  were  no  other  lines  of  rail- 
way running  into  the  Bury  and  Bossendale  Railway.  The  Court 
of  Exchequer  held  that  the  agreement  was  limited  to  the  traffic 
originating  and  then  travelling,  or  about  to  travel  on  the  Bury 
and  Rossendale  Railway  alone.  The  Judges  of  that  Court  were 
mainly  induced  to  arrive  at  that  conclusion,  by  the  circumstance 
that  the  contract  provided  only  for  a  limited  amount  of  accommo- 
dation at  the  Salford  station.  But  on  adverting  to  the  terms  of 
the  agreement,  we  think  this  was  not  well  founded,  for  the  agree- 
ment in  the  second  article  had  provided  that  the  Bury  and  Rossen- 
dale Company  was  to  pay  for  any  additional  accommodation  to  the 
station  arising  from  the  traffic  of  the  Bury  and  Rossendale 
Company,  as  arbitrators  *  might  determine.  And  by  the  *  807 
facts  subsequently  added  to  the  special  verdict,  it  appears 
that  further  arrangements  were  afterwards  made,  and  a  power  of 
erecting  additional  buildings  given  to  that  company,  then  called 
the  East  Lancashire  Company,  for  the  purpose  of  accommodating 
the  traffic,  then  and  since  called  the  East  Lancashire  traffic. 

We  think,  therefore,  that  the  agreement  cannot  be  restricted  by 
the  supposed  limitation  arising  out  of  the  size  of  the  Salford 
station,  and  that  the  parties  did  not  contemplate  any  thing  short 
of  accommodating  at  that  station,  in  its  then  or  extended  state, 
any  thing  less  than  the  whole  traffic  which  might  come  from  any 
quarter  to,  and  be  brought  in  any  mode  of  conveyance  to,  and 
then  carried  along  the  Bury  and  Rossendale  Railway.  Now  this 
would  reasonably  include  any  new  road  or  canal  or  railway.  The 
limit  would  be,  what  traffic  could  be  accommodated  and  enabled 
safely  to  pass  along  the  Bury  and  Rossendale  Railway.  All  such 
traffic  having  so  passed  along  between  Rawtenstall  and  Clifton  was 
to  be  allowed  to  pass  on  under  the  agreement  between  Clifton  and 
Salford. 

It  was  suggested  that  there  might  be  a  difficulty  in  some  cases 
in  calculating  the  amount  of  the  pro  ratd  payment,  as  if  goods 
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were  brought  from  a  distance  for  a  gross  sum  to  Manchester,  to  be 
carried  on  by  the  Bury  and  Bossendale  Railway  Company,  without 
a  distinct  separation  of  the  sums  paid  for  bringing  them  to  that 
railway  and  carrying  them  on  ;  but  no  such  difficulty  occurs  in  tiie 
present  case,  or  indeed  is  likely  to  occur  in  future. 

We  think,  therefore,  that  all  traffic  brought  by  any  other  line  to 

the  railway  between  Rawtenstall  and  Clifton  is  part  of  the  traffic 

of  the  Bury  and  Bossendale  Railway ;  that  if  it  passes  over 

*  808    that  railway  and  arrives  at  Clifton,  it  is  *  entitled  to  go  for- 

ward to  Salford,  under  the  conditions  of  thiff  agreement, 
and  that  therefore  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber is  right. 

The  Lord  Chancellor.  —  My  Lords,  this  case  having  been 
argued  partly  on  Friday  and  then  again  yesterday,  the  learned 
Judges  have  now  delivered  their  unanimous  opinion,  that  the 
judgment  of  the  Court  below  was  perfectly  right. 

Concurring  as  I  do  in  that  opinion,  it  being  one,  indeed,  which 
I  had  myself  strongly  formed  during  the  progress  of  the  argument, 
I  do  not  know  that  I  need  do  more  than  simply  tender  my  advice 
to  your  Lordships  at  once  to  affirm  the  judgment  of  the  Court 
below.  It  is  hardly  necessary  that  I  should  add  any  thing  to  the 
reasons  «o  ably  and  clearly  stated  in  the  opinion  just  delivered  by 
Mr.  Baron  Alderson  on  behalf  of  himself  and  the  other  Judges. 
The  only  observation  I  would  make  is  this :  there  was  in  the 
course  of  the  argument  one  difficulty  which  presented  itself  to  my 
mind,  and  one  only ;  it  was  glanced  at  in  the  latter  part  of  the 
opinion  of  the  learned  Judges.  It  was  this :  cases  possibly  might 
arise  in  which  there  would  be  very  great  difficulty  in  saying  how 
much  of  any  gross  sum  that  was  to  be  paid  to  the  East  Lancashire 
RaUway  Company,  in  respect  of  the  traffic  of  particular  passengers 
or  goods,  was  attributable  to  that  part  of  the  journey  which  related 
to  passing  over  the  line  of  the  Lancashire  and  Yorkshire  Railway 
Company.  Suppose  a  passenger  to  come  from  a  great  distance, 
say  from  Edinburgh,  and  to  go  to  Manchester,  he  pays  a  gross  sum 
of  money ;  it  might  be  that  there  would  be  a  difficulty  in  saying 
how  much  of  that  gross  sum  was  to  be  attributed  to  his  passing 
over  the  East  Lancashire  Railway.    It  is  essential,  for  the 

*  809    purpose  *  of  carrying  into  effect  the  contract  in  question, 

that  that  should  be  capable  of  being  ascertained,  and  inas- 
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much  as  cases  might  arise  in  which  it  would  be  difficult,  if  not 
impossible,  it  occurred  to  me  that  that  might  occasion  some  ob- 
stacle in  this  construction  of  the  contract.  But  the  solution  that 
I  have  given  in  my  own  mind  to  that  difficulty  is  quite  satisfactory, 
as  far  as  I  am  concerned.  It  is  this :  although  I  entirely  concur 
in  the  judgment  of  the  Court  below,  I  am  not  prepared  to  say 
that  by  special  contract  the  East  Lancashire  Railway  Company 
might  not  deprive  themselves  of  the  benefit  of  this  contract  which 
they  have  made  with  the  Lancashire  and  Yorkshire  Railway  Com- 
pany. Suppose,  for  instance,  they  were  to  stipulate  that,  for  their 
own  accommodation,  a  particular  individual  should  come  every 
morning,  bringing  the  newspapers  of  the  day  from  Manchester  to 
Bury,  or  for  any  other  purpose,  and  should  therefore  travel  with- 
out paying  any  toll ;  it  would  be  impossible  to  say  what  proportion 
of  a  sum  should  go  to  the  plaintiffs'  company,  because  there  would 
be  in  that  case  nothing  to  pay.  So,  if  instead  of  paying  a  sum  of 
money  some  benefit  is  conferred  upon  the  East  Lancashire  Railway 
by  a  particular  individual,  as,  for  instance,  by  his  allowing  the  use 
of  a  house  of  his,  or  a  field  of  his,  and  in  consideration  of  that  it 
is  agreed  that  he  shall  be  always  allowed  to  travel  toll  free,  how  is 
that  to  be  apportioned  ?  In  that  case  I  think  that  this  contract 
would  not  apply.  That  is  the  solution  which  I  should  give  to  a 
case  of  that  sort.  In  an  ordinary  case,  which  is  not  onl^an  or- 
dinary case,  but  which  would  probably  be  the  universal  case, 
parties  would  always  pay  a  certain  amount  of  toll,  and  a  propor- 
tion of  that  capable  of  easy  calculation  will  be  that  which  the 
company  is  to  pay  in  respect  of  using  the  line.  That  being 
so,  I  entirely  concur  in  the  opinion  which  has  *just  been  *810 
delivered  by  the  learned  Judges,  that  it  does  not  matter 
whether  the  traffic  comes  on  to  the  line  from  Edinburgh,  or  starts 
at  once  from  Rawtenstall ;  still,  for  whatever  proportion  it  travels 
upon  the  line,  it  is  traffic  upon  the  line  within  the  meaning  of  the 
contract.  Therefore  I  humbly  move  your  Lordships  to  affirm  the 
judgment  of  the  Court  of  Exchequer  Chamber. 

Judgment  for  the  defendamU  in  error. 
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1856.    JaoQ  25  ;  Julj  9.    1856.    Maj  19  ;  Jalj  10. 

Alexan1)er  Scott,  Plaintiff  in  error. 
George  Avery,  Defendant  in  error. 

# 

It  is  a  principle  of  law,  that  parties  cannot  by  contract  oust  the  Courts  of  their 
jurisdiction ;  but  any  person  may  covenant  that  no  right  of  action  shall  accrue 
till  a  third  person  has  decided  on^ny4ifierenc^  that  may  arise  between  him- 
self and  the  other  party  to  the  covenant^ 

A.  effected  in  a  mutual  insurance  company  a  policy  of  insurance  on  ship,  one  of 
the  conditions  of  which  was,  tftiat  the  sum  to  be  paid  to  any  insurer  for  loss 
should  in  the  first  instance  be  ascertained  by  the  committee ;  but  if  a  differ- 
ence should  arise  between  the  insurer  and  the  committee  **  relative  to  the  set- 
tling of  any  loss,  or  to  a  claim  for  average,  or  any  other  matter  relating  to  the 
insurance,"  the  difference  was  to  be  referred  to  arbitration,  in  a  way  pointed 
out  in  the  conditions :  "  provided  always,  that  no  insurer  who  refuses  to  accept 
the  amount  settled  by  the  committee  shall  be  entitled  to  maintain  any  action 
at  law  or  suit  in  equity  on  his  policy,"  until  the  matter  has  been  decided  by 
the  arbitrators  and  "  then  only  for  such  sum  as  the  arbitrators  shall  award," 
and  the  obtaining  the  decision  of  the  arbitrators  was  declared  a  condition 
precedent  to  tiie  maintaining  of  an  action :  — 

Held,  that  these  conditions  were  lawful,  and  that  (even  should  the  difference 
relate  to  other  matters  than  those  of  mere  amount),  till  award  made  no  action 
was  maintainable. 

Action  on  three  policiea  of  insurance  effected  on  the  ship 
^'  Alexander,"  valued  at  24002.,  in  three  assurance  companies,  of 
which  both  the  plaintiff  and  defendant  were  members.  It  will  be 
sufficient  to  refer  to  the  first  only.  The  declaration,  after  stating 
in  the  usual  form  the  making  of  the  policy,  alleged  that  it  was 
mutually  agreed  that  all  rules  and  regulations  of  the  association 
should  be  binding  on  the  assurers  and  assured,  as  if  they  were  in- 
serted in  the  policy  and  formed  part  thereof,  and  that  the  said 
rules  and  regulations,  so  far  as  they  relate  to  the  plaintiff's  claim, 
are  as  follows :  ''  That  any  member  who  shall  prove  to  the 

*  812    committee  of  the  said  association  that  his  ship  is  lost,  *  will 

be  entitled  (at  the  expiration  of  two  months  from  the  date 
of  the  first  quarterly  settlement)  to  part  payment  for  the  same, 
but  in  no  case  to  exceed  80/.  per  cent,  on  the  sum  insured,  until  a 

^  Darnley  v.  London,  &c.  Rtulway,  Law  Rep.  2  H.  L.  4S. 

[622] 


SCOTT  V.  AVEBY.  *812 

final  account  of  the  proceeds  of  the  sale  of  the  materials  is  fur- 
nished to  the  underwriters.  That  the  sum  to  be  paid  by  this  as- 
sociation to  any  suffering  member  for  any  loss  or  damage  shall,  in 
the  first  instance,  be  ascertained  and  settled  by  the  committee  ;  and 
the  suffering  member,  if  he  agrees  to  accept  such  sum  in  full  satis- 
faction of  his  claim,  shall  be  entitled  to  demand  and  sue  for  the 
same  as  soon  as  the  amount  to  be  paid  has  been  so  ascertained  and 
settled,  but  not  before,  which  can  only  be  claimed  according  to  the 
customary  mode  of  payment  in  use  by  the  society."  The  declara- 
tion then  alleged  that  the  plaintiff  ^'  has  performed  all  the  condi- 
tions and  things  on  his  part  by  the  said  contract,  policy,  rules,  and 
regulations  to  be  performed ;  but  that  although  he  has  always 
been  ready  and  willing  that  such  loss  should  be  ascertained  and 
settled  by  the  said  committee  according  to  the  rules  of  the  said  as- 
sociation of  which  the  defendant  had  notice ;  and  although  the 
plaintiff  has  requested  the  defendant  and  the  said  committee  so  to 
ascertain  the  said  loss,  and  although  a  reasonable  time  for  them  so 
to  do  elapsed  before  the  commencement  of  this  suit,  yet  the  said 
committee  has  refused  and  neglected  so  to  do ;  and  although  two 
months  have  expired  since  the  date  of  the  first  quarterly  settle- 
ment of  the  said  association,  which  occurred  next  after  the  said 
committee  had  notice  of  the  said  loss ;  and  although  a  final  ac- 
count of  the  proceeds  of  the  sale  of  the  materials  of  the  said  ship 
was  furnished  to  the  underwriters  of  the  said  policy,  in  accordance 
with  the  said  rules,  long  before  the  commencement  of  this  suit  ; 
and  although  a  reasonable  time  for  the  defendant  and  the  said 
committee  to  pay  the  said  loss  elapsed  before  the  commence- 
ment of  *  this  suit,  yet  neither  the  defendant  nor  the  said  *  813 
committee  has  paid  such  loss,  or  any  part  thereof." 

The  defendant  pleaded  several  pleas,  but  the  only  pleas  ma- 
terial to  the  case  of  this  policy  are  the  fifth  and  sixth. 

The  fifth^  plea  stated  that  one  of  the  rules  and  regulations  of 
the  Newcastle  A  1  Insurance  Association  is  as  follows :  ''  25.  That 
the  sum  to  be  paid  by  this  association  to  any  suffering  member, 
for  any  loss  or  damage,  shall  in  the  first  instance  be  ascertained 
and  settled  by  the  committee,  and  the  suffering  member,  if  he 
agrees  to  accept  such  sum  in  full  satisfaction  of  his  claim,  shall  be 
entitled  to  demand  and  sue  for  the  same  as  soon  as  the  amount  to 
be  paid  has  been  so  ascertained  and  settled,  but  not  before,  which 
can  only  be  claimed  according  to  the  customary  mode  of  payment 
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in  use  by  the  society.  And  if  a  difference  shall  arise  between  the 
committee  and  any  suffering  member,  relative  to  the  settling  any 
loss  or  damage,  or  to  a  claim  for  average,  or  any  other  matter 
relating  to  the  insurance,  in  such  case  the  member  dissatisfied 
shall  select  one  arbitrator  on  his  or  her  behalf,  and  the  committee 
shall  select  another.  And  if  the  committee  refuse  for  fourteen 
days  to  make  such  selection,  the  suffering  member  shall  select  two 
and  in  either  case  the  two  selected  shall  forthwith  select  a  third, 
which  three  arbitrators,  or  any  two  of  them,  shall  decide  upon  the 
claims  and  matters  in  dispute,  according  to  the  rules  and  customs 
of  the  club,  to  be  proved  on  oath  by  the  secretary."  —  "  And  in 
all  cases  where  arbitration  is  resorted  to,  the  settlement  of  the 
committee  to  be  wholly  rescinded,  and  the  statement  begun  de 
novo.  Provided  always  (and  it  is  hereby  expressly  declared  to  be 
a  part  of  the  contract  of  insurance  between  the  members  of 
this  association),  that  no  member  who  refuses  to  accept  the 
amount  of  any  loss  as  settled  by  the  committee,  hereinbefore 
specified,  in  full  satisfaction  of  such  loss,  shall  be  entitled 
*  814  to  maintain  any  *  action  at  law,  or  suit  in  equity,  on  his 
policy,  until  the  matters  in  dispute  shall  have  been  referred 
to,  and  decided  by,  arbitrators,  appointed  as  hereinbefore  specified ; 
and  then  only  for  such  sum  as  the  said  arbitrators  shall  award. 
And  the  obtaining  the  decision  of  such  arbitrators  on  the  matters 
and  claims  in  dispute  is  hereby  declared  to  be  a  condition  pre- 
cedent to  the  right  of  any  member  to  maintain  any  such  action 
or  suit." 

The  plea  then  stated,  that  ^^  the  said  committee,  in  pursuance 
of  the  said  rule,  proceeded  to  ascertain  and  settle  the  said  loss, 
but  before  they  had  ascertained  or  settled  it  a  difference  and  dis- 
pute arose,  which  has  ever  since  existed  between  the  said  com- 
mittee and  the  said  plaintiff,  relating  to  the  said  insurance,  to  wit, 
as  to  the  extent  of  the  said  loss,  and  as  to  the  repairs  dAne  to  the 
said  ship,  and  as  to  the  sum  to  be  paid  by  the  said  association  to 
the  plaintiff  in  respect  of  such  loss  ;  by  reason  and  means  and  in 
consequence  of  which  difference  and  dispute  the  said  loss  never 
has  been  ascertained  or  settled  by  the  said  committee."  Aver- 
ment of  readiness  and  willingness  by  the  committee  to  refer,  and 
the  refusal  of  the  plaintiff  so  to  do ;  ^'  and  the  matters  of  the  said 
difference  and  dispute  have  not  nor  has  any  of  them  been  referred 
to  arbitrators  or  decided,  nor   has    the  said  loss  been  ascer- 
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tained  or  settled  bj  arbitrators,  as  by  the  said  rule  is  in  such  case 
required." 

The  sixth  plea  stated,  "  that  the  said  committee  did  not  refuse 
or  neglect  to  ascertain  the  said  loss  as  alleged,  but,  on  the  con- 
trary, the  defendant  says  that  the  committee  did  within  a  reason- 
able time  in  that  behalf,  and  before  the  commencement  of  this 
action,  ascertain  and  settle  the  sum  to  be  paid  by  the  said  associa- 
tion to  the  plaintiff  for  the  said  loss,  as  the  plaintiff  well  knew ; 
but  the  plaintiff  was  dissatisfied  with  the  settlement  so  made  by 
the  said  committee,  and  declined  to  actept  the  sum  at  which  they 
so  ascertained  and  settled  the  said  loss  ;  and  thereupon  a 
*  difference  and  dispute  arose,  which  has  ever  since  existed  *  815 
between  the  said  committee  and  the  said  plaintiff,  relating 
to  the  said  insurance,  to  wit,  as  to  the  extent  of  the  said  loss,  and 
as  to  the  sum  to  be  paid  by  the  said  association  to  the  plaintiff  in 
respect  of  such  loss."  The  plea  then  alleged  that  the  rule  set  out 
in  the  fifth  plea  was  binding  on  the  plaintiff  and  defendant,  and 
stated  as  before,  that  the  defendant  and  the  committee  were  willing 
to  refer,  but  this  the  plaintiff  refused,  &c. 

Demurrer  and  joinder.  Upon  the  argument  of  the  demurrers 
at  the  sittings  after  Hilary  term,  1853,  the  Court  of  Exchequer 
gave  judgment  for  the  plaintiff  in  error.^ 

On  error  brought  the  Court  of  Exchequer  Chamber  reversed 
that  judgment,  and  gave  judgment  for  the  defendant  in  error.^ 
This  writ  of  error  was  thereupon  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Coleridge,  Mr.  Justice  Maule,  Mr.  Justice 
Cresswell,  Mr.  Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice 
Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton,  and  Mr.  Jus- 
tice Crowder  attended. 

Mr.  Atherton  and  Mr.  0.  E.  Pollock  for  the  plaintiff  in  error.  — 
The  fifth  plea  is  bad.  It  sets  up  an  agreement  which  is  in  itself 
illegal,  as  ousting  the  jurisdiction  of  the  Courts  of  law,  and  which, 
if  it  could  be  good,  is  likewise  inapplicable  to  the  state  of  facts 
there  set  fortli.  The  supposed  agreement  assumes  the  right  of 
action  in  a  suffering  member  when  the  committee  shall  have 
settled  the  claim,  but  denies  that  right  if  the  member  questions 
the  amount  thus  settled.    The  effect  of  that  would  be  to  restrict 

>  SExch.  4S7-497. 
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the  right  of  the  member  to  sue  for  any  sum  except  that 
*816  which  the  committee  *  might  choose  to  award  him.  The 
law  will  not  allow  such  a  restriction  ;  besides,  the  facts 
stated  in  the  plea  show  such  a  supposed  rule  to  be  inapplicable, 
for  they  show  that  the  committee  never  did  come  to  a  final  de- 
cision as  to  the  amount,  so  that  the  plaintiff  never  was  in  the 
condition  of  a  member  who  refused  an  amount  settled  by  the  com- 
mittee. In  that  respect,  therefore,  the  plea  affords  no  answer  to 
the  action. 

The  declaration  established  a  clear,  complete,  independent  con- 
tract of  insurance,  and  not  a  contract  depending  on  what  might 
be  done  on  the  intervention  of  a  third  party. 

[Lord  Campbell.  —  All  the  rules  and  regulations  are  expressly 
made  part  of  the  contract.] 

That  is  so,  but  the  question  is  how  far  one  of  those  rules,  which 
contravenes  a  principle  of  law,  can  be  operative.  That  rule  pro- 
fesses to  make  an  award  a  condition  precedent  to  the  right  to  sue, 
except  for  a  sum  awarded.     Such  a  condition  is  illegal 

It  is  admitted  that  a  mere  agreement  to  refer  cannot  be  a  bar  to 
an  action.  This  is  nothing  more  than  a  mere  contract  to  refer ;  it 
is  the  ordinary  arbitration  clause,  but  it  is  not  a  submission,  for 
the  arbitrator  is  neither  chosen  nor  appointed.  If,  therefore,  the 
plaintiff  is  deprived  of  his  right  of  action  the  sum  may  never  be 
settled,  and  he  will  never  obtain  compensation  for  his  loss. 

Now,  as  to  the  sixth  plea,  which  if  good  does  entirely  bar  the 
right  of  action.  On  that  plea  the  question  is,  whether  by  the 
operation  of  that  rule  attaching  on  the  policy  the  plaintiff  is 
barred  from  proceeding  at  law,  and  is  bound  to  resort  to  an  ar- 
rangement by  arbitration  such  as  the  twenty-fifth  rule  describes. 
The  terms  of  that  plea  may  be  a  little  more  stringent  than  those  of 
the  fifth  plea,  but  this  again  is  an  attempt  to  set  up  an  agreement 
to  refer  as  a  bar  to  an  action  at  law,  or  else  the  agreement 
*  817  is  altogether  void,  *  because,  while  it  pretends  only  to  affect 
the  amount  of  the  claim,  it  really  involves  the  principles  on 
which  that  claim  is  founded.  Total  loss,  average  loss,  deviation, 
and  all  other  matters,  are  included  within  it.  The  words  of  the 
condition  itself  are,  not  merely  any  difference  as  to  the  amount, 
but  also  ''any  other  matter  relating  to  the  insurance."  That 
might  involve  questions  of  the  most  difficult  nature  in  insurance, 
all  which,  it  is  contended  on  the  other  side,  must  be  referred  to  arbi- 
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tration,  and  absolutely  decided  by  two  out  of  the  three  arbitrators, 
without  the  assured  being  at  liberty  to  bring  them  under  the  con- 
sideration of  a  Court  of  law.  That  cannot  be  a  valid  agreement. 
This  is  not  a  contract  to  pay  the  assured,  in  the  event  of  loss,  so 
much  as  certain  parties  shall  determine.  It  must  be  contended, 
on  the  other  side,  that  nothing  is  due  till  a  third  person  has  inter- 
vened and  settled  the  amount,  but  then  it  is  clear,  notwithstanding 
the  machinery  resorted  to,  that  the  intention  is  that  the  underwriter 
shall  not  make  good  a  loss  except  after  reference  to  arbitration. 
That  intention  cannot  be  carried  into  effect,  for  it  is  illegal.  This 
is  said  to  be  nothing  but  an  agreement  to  ascertain  an  amount, 
but  then  the  reference  to  ascertain  it  must  come  after  a  difference, 
after  a  cause  of  action  accrued,  and  consequently  it  is  an  agree- 
ment to  exclude  the  Courts  from  jurisdiction  upon  an  existing  cause 
of  action.  If  so,  the  case  cannot  be  brought  within  that  class  of 
cases  in  which  work  is  to  be  done,  and  the  sum  due  for  it  is  to  be 
ascertained  by  a  third  person  previously  nominated,  for  in  those 
cases  the  cause  of  action  only  arises  on  the  sum  having  been  ascer- 
tained. Take  a  farming  lease,  with  a  mutual  covenant  that  in  the 
event  of  difference  with  respect  to  any  of  the  covenants  on  either 
side,  the  question  in  difference  shall  be  referred.  Now,  suppose  a 
breach  of  covenant  by  nonpayment  of  rent,  or  nonperform- 
ance of  some  *  farming  obligation,  it  is  clear  that  an  action  *  818 
would  lie  for  either  of  them,  though  no  reference  had  taken 
place.  That  is  precisely  this  case.  Kill  v.  Hollister^  which  was 
an  action  on  a  policy  of  insurance,  with  a  clause  like  this,  is  pre- 
cisely in  point  here,  and  distinctly  lays  down  the  rule  that  such 
an  agreement  as  this  cannot  oust  the  jurisdiction  of  the  Courts. 
Philvp%  V.  Bury  ^  decided  that  even  the  founder  of  a  college,  by 
giving  power  to  a  visitor,  could  not  exclude  the  common  law ;  and 
in  Wellington  v.  Mackintosh  ^  Lord  Hardwicke  objected  to  such  a 
plea,  even  in  a  suit  for  a  discovery,  and  gave  relief,  a  course  of 
which  Story,  in  his  "Equity  Jurisprudence,"*  expresses  his 
approval.  Salfhide  v.  Fmning^  a  decision  of  Sir  Lloyd  Kenyoa, 
when  Master  of  the  Rolls,  which  appears  to  decide  the  contrary, 
was  in  substance  overruled  by  Lord  Kenyon  himself  in  Thompson 
V.  Chamock^  where  the  rule  was  treated  as  entirely  settled ;  and 

»  1  Wils.  129.  *  §  670. 

"  1  Ld.  Raym.  5.  •  2  Brown,  C.  C.  836. 

»  2  Atk.  669.  •  8  T.  R.  139. 
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in  the  notes  in  Belt's  edition  of  Brown's  "  Chancery  Gases  "  ^  refer- 
ence is  made  to  several  cases,  where  the  doctrine  supposed  to  he 
laid  down  in  Half  hide  v.  Fenning  was  distinctly  condemned  by 
Lord  Eldon.  Two  of  the  cases  thus  referred  to  are  Stiteet  v.  Bighf^ 
and  Waters  v.  Taylor?  TattersaU  v.  Orooie^  declares  that  no 
action  can  be  maintained  on  such  an  agreement  for  not  naming 
an  arbitrator,  so  that  a  suffering  party  might  be  left  without  any 
remedy;  and  Harrison  v.  Douglas^  shows  that  a  condition  of  a 
kind  like  this  incorporated  into  a  policy  does  not  constitute  a  con- 
dition precedent. 

The  principle  on  which  the  law  proceeds  is  thus  stated  in 

Sheppard's  "  Touchstone  " :  ®  "  Where  the  condition  of  an 
*  819   *  obligation  is  repugnant  to  the  obligation  itself,  there  the 

condition  is  void  and  the  obligation  good,  and  therefore  if 
the  condition  of  an  obligation  be,  that  the  obligee  shall  not  have 
benefit  by  the  obligation,  or  that  he  shall  not  sue  for  the  money  in 
the  obligation,  or  the  like,  this  condition  is  void."  The  doctrine 
now  contended  for  by  the  plaintiff  in  error  is  declared  in  Watson 
on  Awards,^  to  be  the  result  of  all  the  autliorities. 

Mr.  Bramwdl  and  Mr.  Manisty  for  the  defendant  in  error.  — 
There  is  no  principle  in  law  which  prevents  a  man  from  agreeing 
to  pay  to  another  the  sum  which  a  third  shall  declare  to  be  the 
fair  value  of  goods  sold,  nor  any  which  prevents  a  similar  agree- 
ment as  to  the  compensation  to  be  paid  for  doing  or  not  doing  a 
particular  act.  If  A.  will  build  a  house  for  B.,  the  latter  may 
agree  to  pay  such  sum  as  a  third  person  shall  award  to  be  proper; 
that  is  a  good  agreement  and  may  be  enforced  :  ThvmeU  v.  Balr 
himics^  Suppose  an  agreement  by  A.,  that  if  he  does  not  farm 
certain  land  in  a  particular  way  he  shall  pay  to  B.,  the  landlord, 
such  a  sum  as  0.  shall  declare  to  be  the  difference  occasioned  by 
A.'s  mode  of  farming ;  that  is  the  case  of  an  action  depending 
not  on  what  A.  has  done,  but  on  what  G.  shall  find  to  be  the 
amount  of  loss  thereby  occasioned.  Such  an  agreement  would  be 
.perfectly  good,  and  the  action  would  only  arise  when  G.  had  set- 
*tled  the  amount.    That  is  exactly  the  case  here ;  and  in  the  case 

^  2  Brown,  C.  C.  d36  n.  1,  4,  5.  *  S  A.  &  E.  896. 

•  6  Ves.  815  -  S20.  •  Chap.  21,  §  4,  p.  878. 

»  16  Ves.  10  -  18.  '  Page  10. 

«  2  Bos.  &  P.  181.  "  2  M.  &  W.  786. 
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supposed,  C.  would  have  to  determine  not  only  the  amount,  but 
the  principle  on  which  the  amount  was  payable,  and  till  C.  had 
determined  no  action  would  lie. 

Then  is  this  an  absolute  covenant  to  pay  the  loss  the  plain- 
tilBf  claims,  or  to  pay  the  sum  which  certain  persons  *  are  to    *  820 
declare  to  be  the  amount  of  the  loss.     It  is  clearly  the  lat- 
ter.   In  the  declaration,  the  complaint  is  not  only  that  the  loss 
has  been  suffered,  but  that  the  amount  of  the  loss  has  not  been  • 
settled  by  the  committee,  and  in  truth  no  cause  of  action  at  all 
arises  till  the  committee  has  ascertained  the  amount  of  the  loss. 
The  whole  spirit  of  recent  legislation  has  been  in  favour  of  refer- 
ences, and  there  is  no  principle  of  law  violated  by  an  agreement 
of  this  kind.    The  principle  applicable  here  is,  that  the  real  inten- 
tions of  the  parties  shall  be  carried  into  effect,  and  that  is  the 
principle  which  is  declared  and  adopted  by  Vice-Chancellor  Turner 
in  Squire  v.  Ford,^ 

There  is  no  repugnancy  here.  The  covenant  here  is  not  a  mere 
personal  covenant,  and  therefore  repugnant  to  the  whole  deed,  as 
in  the  case  of  Fumivall  v.  Coomle9^  where  a  proviso  that  a  church- 
warden should  not  be  personally  liable  for  not  duly  discharging 
the  duties  of  his  oflSce  Vas  rejected  as  repugnant.  The  rule 
therefore  cited  from  Sheppard's  "  Touchstone  "  is  inapplicable ; 
this  is  not  an  absolute  contract  of  insurance,  but  is  a  contract 
that,  subject  to  the  provisions  thereinafter  contained,  the  member 
shall  be  indemnified  against  loss.  One  of  those  provisions  is  that 
the  amount  of  the  loss  shall  be  settled  by  the  committee,  or  in 
case  of  dispute  by  reference.  Such  a  provision  is  perfectly  lawful, 
in  accordance  with  the  principles  stated  by  Sir  W.  Grant,  Master 
of  the  Bolls,  in  MUnes  v.  G-ery.^ 

This  condition  in  the  policy  is  good,  and  equity  would  interfere 
to  restrain  a  party  who,  after  a  submission  on  a  contract  like  this 
had  been  made  a  rule  of  Court,  should  proceed  to  bring  an  action 
at  law  in  disregard  of  the  condition. 

*  Mr.  Atherton^  in  reply.  —  There  is  a  broad  distinction    *  821 
between  this  case  and  those  where  the  agreement  is  to  pay 
for  work  such  sum  as  a  third  party  shall  declare  to  be  its  value. 
This  is  a  valued  policy,  and  on  the  loss  happening  the  right  to 

^  9  Hare,  57.  '14  Yes.  408. 

'  5  Man.  &  6.  786. 
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indemnity  is  complete.  Oa  the  loss  happening  there  was  a  breach 
of  the  contract,  for  the  contract  is  not  to  pay  so  much  on  a  certain 
event  occurring,  but  that  a  certain  event  shall  not  occur.  To 
interpret  the  contract  in  the  way  contended  for  by  the  other  side, 
might  be  to  leave  the  assured  without  any  remedy  whatever. 

The  Lord  Chancellor  proposed  that  the  following  question 
should  be  put  to  the  Judges :  "  Whether,  looking  at  the  record 
in  this  case,  the  judgment  ought  to  be  given  for  the  plaintiff  in 
error  or  for  the  defendant  in  error  ?  " 

Lord  Brougham  and  Lord  Campbell  expressed  their  opinion 
that  the  case  had  been  ably  argued,  and  concurred  with  the  Lord 
Chancellor  as  to  the  form  of  the  question  to  be  put  to  the  Judges. 

The  Judges  requested  to  be  allowed  time  to  consider  the  ques- 
tion. 
Ordered. 

9  Jnlj. 

Mr.  Baron  Parke  said  that  the  Judges  requested  further  time 
to  consider,  and  the  case  was  adjourned  accordingly. 

19  Kaj,  1856. 

Mj^-  Justice  Crowder.  —  My  Lords,  in  order  to  answer  your 
Lordships'  question,  it  is  only  necessary  to  advert  to  the  first  count 
of  the  declaration  and  the  sixth  plea,  because  to  the  other  counts 
similar  pleas  have  been  pleaded ;  and  as  I  am  of  opinion 
that  the  sixth  plea  furnishes  a  complete  defence  to  the 
*  822  *  action,  my  answer  to  your  Lordships'  question  is,  that 
judgment  ought  to  be  given  for  the  defendant  in  error. 

The  question,  whether  this  plea  is  a  defence  to  the  action,  must 
depend  upon  the  true  construction  of  the  contract  entered  into 
between  the  parties.  On  behalf  of  the  plaintiff  it  was  argued, 
that  the  contract  was  to  indemnify  him  for  the  loss  of  his  ship,  and 
that  the  rule  relied  upon  by  the  defendant  was  a  further  stipula- 
tion or  agreement  between  the  parties,  that  all  disputes  relative  to 
the  insurance  should  be  settled  by  arbitration,  and  that,  as  this 
stipulation  violated  the  principle  of  law  that  the  jurisdiction  of 
the  Courts  at  Westminster  cannot  be  ousted  by  the  agreement  of 
parties,  the  twenty-fifth  rule  afforded  no  answer  to  the  present 

action. 
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It  was  contended  on  the  part  of  the  defendant,  that  the  policy  of 
insurance,  coupled  with  the  twenty-fifth  rule,  which  is  virtually 
incorporated  in  it,  was  not  a  contract  of  indemnity  which  gave  any 
right  of  action  to  the  plaintiff  upon  the  happening  of  a  loss  by 
perils  of  the  sea ;  but  that  the  defendant  only  thereby  undertook 
to  pay  the  plaintiff,  in  case  of  a  loss,  such  sum  as  should  be  ascer- 
tained and  settled  by  arbitration.  Now  it  was  clearly  the  intention 
of  both  parties  to  enter  into  such  a  contract  as  the  defendant's 
counsel  suggested,  and  this  was  admitted  by  the  plaintiff's  counsel 
in*  the  argument  at  your  Lordships'  bar ;  and  it  must  also  be 
admitted,  that  no  language  could  be  stronger  or  more  appropriate 
to  express  such  intention  ;  for  it  is  distinctly  declared  by  the  pro- 
viso in  the  twenty-fifth  rule  to  be  a  part  of  the  contract  of  insurance, 
that  no  member  who  refuses  to  accept  what  is  settled  by  the  com- 
mittee shall  be  entitled  to  maintain  any  action  until  the  disputed 
matters  shall  be  settled  by  arbitration,  and  then  only  for  such  sum 
as  the  arbitrators  shall  award ;  and  it  is  declared  that  that  is  a 
condition  precedent  to  the  maintenance  of  any  action. 

*  The  question  then  seems  to  resolve  itself  into  this,  *  823 
whether  such  a  contract  can  legally  be  made  so  as  to  bind 
the  contracting  parties.  Can  a  shipowner  and  an  insurer  enter  into 
a  valid  agreement  that  the  shipowner  shall  pay  down  a  given  sum, 
and  that  in  consideration  of  such  payment  the  insurer,  upon  the 
loss  of  a  given  ship,  shall  pay  to  the  said  owner,  not  the  amount 
of  the  loss  sustained  by  him  through  the  perils  of  the  sea,  but  only 
such  a  sum  of  money  as  shall  be  settled  and  ascertained  by  arbi- 
tration. I  am  not  aware  of  any  legal  objection  to  such  a  contract, 
whatever  may  be  thought  of  its  prudence.  And  I  think  the  effect 
of  such  a  contract  is,  that  no  action  lies  for  the  breach  of  it  until 
the  sum  has  been  ascertained  by  arbitration.  It  was  held  in  a 
Court  of  equity  that  where  there  was  a  contract  of  sale  at  a  price 
to  be  fixed  by  the  valuation  of  two  persons  named,  or  their  um- 
pire, no  bill  would  lie  for  a  specific  performance  until  the  valua- 
tion had  been  made  according  to  the  terms  of  the  contract,  al- 
though it  was  contended,  and  indeed  it  could  not  be  denied,  that 
the  Court  by  its  Master  might  ascertain  what  was  a  reasonable  sum 
for  the  price  ;  Milnes  v.  &ert/  ;  ^  and  the  cases  of  ThumeU  v.  BaU 
Umie^  and  miner  v.  Field^  are  authorities  to  show  that  Courts  of 

1  14  Yes.  408.  '  5  Exch.  829. 

•  2  M.  &  W.  787. 
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law  have  put  a  similar  oonstnictioo  on  such  contracts  when  actions 
have  been  brought  for  an  alleged  breach  of  them. 

In  this  view  the  doctrine  referred  to  bj  the  plaintiff's  counsel, 
that  no  agreement  of  parties  can  oust  the  Courts  of  law  of  juris- 
diction, is  inapplicable  to  the  present  case ;  for  in  all  the  cases  in 
which  that  doctrine  has  been  applied,  there  has  been  a  clear  cause 
of  action  existing  upon  the  covenant  or  agreement,  independentlj 
of  the  particular  covenant  or  agreement  to  refer.    Such 

*  824    were  the  cases  of  *  JSSl  v.  Holluter^  and  Thampwn  v.  Char- 

nock,^  relied  upon  by  the  plaintiff. 
The  fallacy  of  the  argument  on  behalf  of  the  plaintiff  lies  in  the 
assumption  that  there  ever  has  arisen  a  cause  of  action  in  the  pres- 
ent case.     Collecting  the  substance  of  the  contract  from  the  alle- 

'  gations  in  the  first  count  of  the  declaration  and  the  sixth  plea,  it 
appears  to  me  that  no  cause  of  action  can  arise  before  the  sum  to 
be  paid  is  ascertained  and  settied  by  the  arbitrator.  Nor  do  I  see 
how  it  can  be  held  otherwise,  without  making  a  contract  for  the 
parties  quite  different  from  that  which  they  really  made  in  express 
terms  for  themselves ;  for  if  this  action  is  maintainable  it  must  be 
so  by  rejecting  the  twenty-fifth  rule  as  part  of  the  contract,  and  by 

.  holding  that  a  good  contract  of  insurance  remains,  which  has  been 
broken.  But  the  premium  was  not  paid  by  the  plaintiff  for  such 
an  absolute  indemnity  by  the  defendant ;  and  it  may  well  be  that 
a  less  sum  by  way  of  premium  was  demanded  by  the  defendant, 
on  the  very  ground  that  the  contract  of  insurance  was  varied  and 
modified  by  the  twenty-fifth  rule  of  the  association.  It  is  only  a 
qualified  contract  of  insurance,  contravening  no  law,  which  the 
parties  therefore  were  at  liberty  to  enter  into,  and  by  which  they 
must  be  bound. 

For  these  reasons  I  am  of  opinion  that  judgment  ought  to  be 
given  for  the  defendant  in  error. 

Mr.  Babon  MABrriN.  — In  answer  to  the  question  proposed  by 
your  Lordships  to  the  Judges,  I  have  to  state  that,  in  my  opinion, 
looking  to  the  record,  judgment  ought  to  be  given  for  thQ  plaintiff 
in  error. 

The  question  arises  upon  demurrers  to  the  fifth,  sixth,  ninth, 
and  twelfth  pleas.     [His  Lordship  stated  them.]     And  is, 

*  825    *  What  is  the  legal  operation  of  the  agreement  between  the 

»  1  Wils.  129.  •  8  T.  R.  189. 
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parties,  contained  in  the  twenty-fifth  rule  or  condition,  as  to  refer- 
ring matters  in  dispute  to  arbitration  ?  Does  it,  or  not,  preclude 
the  assured  from  suing  in  a  Court  of  lawiop  the  policy  ? 

In  the  argument  before  your  Lordships^  was  not  contended  but 
that  the  law  upon  this  subject  was  correctly  laid  down  in  the  case 
of  Thompson  v.  Chamock}  That  was  an  action  upon  a  charter  party 
under  seal,  and  it  was  pleaded  in  bar  that  by  the  twenty-ninth  article 
of  the  charter  it  was  agreed  that  in  case  any  difference  should  arise 
between  the  parties  touching  the  agreement,  or  any  thing  relating 
thereto,  the  same  should  be  settled  and  adjusted  by  three  arbitra- 
tors, to  be  chosen  in  the  manner  provided.  The  plea  then  alleged 
that  the  cause  of  action  arose  upon  another  article  of  the  charter, 
and  that,  although  the  defendant  had  always  been  ready  and  will- 
ing to  refer,  in  conformity  with  the  twenty-ninth  article,  the  plaintiff 
would  not.  This  plea  was  demurred  to,  and  the  demurrer  argued, 
and  the  plea  adjudged  to  be  bad.  Lord  Kenyon,  in  delivering  the 
judgment  of  the  Court,  said  it  had  been  decided  again  and  again 
that  an  agreement  to  refer  to  arbitration  is  not  sufficient  to  oust 
the  Courts  of  law  or  equity  of  their  jurisdiction.  The  authority  of 
this  case  has,  I  believe,  never  been  doubted. 

The  case  of  TatterBoll  v.  Oroote  ^  is  also  to  the  same  effect. 
Charter  parties  and  policies  of  insurance  are  both  ordinary  and 
well-known  contracts,  and  there  can  be  no  difference  between  them 
in  this  respect. 

The  substance  of  the  twenty-ninth  article  of  the  charter  party  sued 
on  in  Thompson  v.  Ohamockj  and  the  plea  founded  upon  it,  was  this, 
that  it  had  been  agreed  between  the  parties  that  in  the  event  of 
the  one  making  a  claim  against  *  the  other,  the  claim  should  *  826 
be  submitted  to  the  three  arbitrators,  and  that  until  the  ar- 
bitrators had  decided,  no  cause  of  action  for  which  a  suit  could  be 
maintained  existed ;  or,  in  other  words,  that  the  decision  of  the 
arbitrators  was  a  condition  precedent  to  maintaining  an  action; 
and  that  the  only  action  at  law  which  could  be  maintained  upou 
the  charter  party  was  an  action  grounded  upon  the  submission  to 
arbitration  contained  in  it,  and  the  award  to  be  made  by  the  arbi- 
trators for  the  nonpayment  of  the  sum  or  the  nonperformance  of 
the  thing  awarded  to  be  paid  or  done.  This  is  the  plain  and  mani- 
fest substance  of  the  plea,  and  it  was  adjudged  to  be  bad ;  and  the 
propriety  of  this  judgment  is  not  now  disputed. 

»  8  T.  R.  139.  •  2  Bos.  &  P.  ISl. 
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What  then  is  the  substance  of  the  twenty-fifth  article  or  rule  in 
the  present  case,  and  the  plea  which  is  founded  upon  it  ?  It  begins  by 
stating  that  the  plaintijS^(the  assured)  and  the  committee  (who 
represent  the  underwrifl^s)  should  endeavor  to  settle  and  agree 
upon  the  sum  to  be  paid  for  the  alleged  loss  or  damage ;  or,  in 
other  words,  should  endeavor  to  settle  the  matter  amongst  them- 
selves ;  and  then  proceeds  thus :  That  if  a  difference  should  arise 
between  the  committee  (being  the  persons  representing  the  under- 
writers) and  tlie  assured,  ''  relative  to  the  settling  any  loss  or 
damage,  or  to  a  claim  for  average,  or  any  other  matter  relating  to 
the  insurance,"  then  that  the  assured  should  select  one  arbitrator, 
and  the  committee  another,  which  two  arbitrators  so  selected  should 
appoint  a  third,  and  which  arbitrators,  or  any  two  of  them,  should 
decide  upon  tlie  claim  or  matter  in  dispute ;  and  that  the  assured 
should  not  be  entitled  to  maintain  any  action  at  law  or  suit  in 
equity  until  the  matter  in  dispute  should  have  been  referred  to  and 
decided  by  the  arbitrators  (that  is,  until  they  have  made  their 
award) ;  and  that  the  only  action  at  law  to  be  maintained 
*  827  upon  the  policy  was  one  for  the  sum  *  awarded  by  the  arbi- 
trators ;  and  that  the  making  of  the  award  was  a  condition 
precedent  to  the  right  of  the  assured  to  maintain  any  such  action ; 
that  the  defendant  (the  underwriter)  and  the  committee  had  been 
always  willing  to  refer,  but  that  the  plaintiff  (the  assured)  would 
not. 

It  seems  to  me  that  the  two  pleas  are  identical.  The  wording 
of  the  twenty-ninth  article  of  the  charter  party  and  the  twenty-fifth 
condition  of  the  policy  are  framed  in  different  words,  but  in  sub- 
stance they  are  the  same,  and  the  twenty-fifth  condition  is  merely  a 
long  statement  expressing  by  circumlocution,  and  probably  framed 
by  design,  so  to  do  the  same  thing  which  is  shortly  and  clearly  ex- 
pressed in  or  follows  by  necessary  implication  from  the  twenty-ninth 
article  of  the  charter  party  in  Thompson  v.  Chamock.  The  only  real 
difference  is,  that  in  the  condition  of  the  policy  there  is  expanded  or 
stated  at  length  what  would  be  implied  as  the  necessary  legal  conse- 
quence if  the  twenty-ninth  article  of  the  charter  party  was  binding. 
The  manifest  object  of  the  parties  was  to  keep  away  from  the  jurisdic- 
tion of  the  ordinary  Courts  of  law  and  equity  any  question  of  differ- 
ence which  might  arise  upon  the  contracts,  and  merely  to  make  use 
of  the  Courts  to  enforce  the  award  of  the  arbitrators.  This,  in  my 
judgment,  the  law  will  not  permit,  and  whether  it  be  attempted 
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to  be  done  directly  or  indirectly,  I  think  the  attempt  is  equally 
unavailing. 

The  ground  upon  which  the  claim  made  by  the  plaintifif  before 
the  committee  was  rejected  is  not  stated.  Any  one  may  therefore 
be  assumed,  as,  viz.  the  ship  not  being  seaworthy,  if  seaworthi- 
ness be  a  defence  in  this  particular  case,  the  assured  not  being 
interested,  the  ship  having  been  engaged  in  an  illegal  voyage,  hav- 
ing broken  a  blockade,  or  in  the  case  of  a  voyage  policy  having 
deviated,  or  on  any  other  of  the  very  numerous  grounds  of  de- 
fence which  may  be  made  to  a  claim  on  a  policy  of  insur- 
ance. *  A  difference  has  then  arisen,  and  upon  a  matter  *  828 
relating  to  the  insurance,  and  then  by  the  express  words  of 
the  twenty-fifth  rule  the  obligation  to  refer  arises,  and  the  jurisdic- 
tion of  the  Courts  of  law  and  equity  is  excluded. 

The  cases  cited  by  the  learned  counsel  for  the  defendant  in 
error  seem  to  me  not  applicable.  One  was  ThumeU  v.  Bdlhimie^ 
where  goods  were  to  be  brought  at  the  valuation  of  two  persons  ; 
and  it  was  held  that  no  action  could  be  maintained  until  the 
valuation  was  made.  This  is  a  very  different  thing  from  a  stipu- 
lation that  any  difference  whatever  arising  upon  the  contract 
should  be  referred.  The  others  were  the  class  of  cases  where 
work  is  to  be  valued  by  a  surveyor,  or  on  which  no  payment  is  to 
be  made,  except  upon  the  certificate  of  an  engineer. 

In  my  opinion,  all  these  cases  are  distinguishable.  They  would 
have  applied  if  the  policy  had  provided  that,  whatever  misfortune 
might  happen  to  the  ship,  and  under  whatever  circumstances  it 
might  occur,  the  underwriters  would  nevertheless  be  responsible, 
and  would  pay  the  amount  of  damage  to  be,  and  as,  ascertained 
by  a  third  person.  This  may  be  a  valid  term  in  a  contract.  It 
would  only  be  the  substitution  of  an  arbitrator  for  a  jury,  to 
ascertain  the  amount  of  admitted  damages,  which  is  a  very  differ- 
ent thing  from  the  twenty-fifth  condition,  which  provides  that  every 
question  or  matter  of  dispute  whatever  arising  upon  this  policy  is 
to  be  referred  to  arbitration. 

There  is  a  class  of  cases,  of  which  Owp  v.  Bunbury  *  is  one, 
where  it  has  been  decided  that  upon  the  construction  of  Acts  of 
Parliament  the  jurisdiction  of  the  Courts  at  Westminster  is  ex- 
cluded in  questions  arising  in  friendly  societies  and  burial  clubs. 

M  M.  &  W.  786.  •  8  Bing.  894. 
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These  cases  have  no  bearing  whateyer  upon  the  present.    They 
depend  upon  the  construction  of  the  Acts  of  Parliament. 

*  829       *  It  was  asked,  Were  these  conditions  illegal  ?  The  answer 

is,  They  are  not ;  that  they  are  of  the  same  class  of  contracts 
as  all  submissions  to  arbitration  were  before  the  Statute  8  &  4  Wm. 
4,  c.  42,  and  as  such  submissions  now  which  are  not  included  within 
its  provisions,  yiz.  binding  and  operative  if  the  parties  choose  to  act 
upon  them,  but  revocable  at  their  will. 

It  was  said  that  the  parties,  by  express  agreement  between  them- 
selves, had  made  the  decision  or  award  of  the  arbitrators  a  condition 
precedent  to  the  right  of  any  member  to  maintain  an  action.  This 
is  so ;  but  if  the  matter  be  examined  into,  it  will  be  found  to  be 
nothing  more  than  what  is  included  in  every  such  contract.  If  the 
provision  be  binding,  the  consequence  would  be,  in  the  event  of 
a  dispute,  recourse  must  be  had  to  an  arbitrator,  and  an  award 
made  ;  but  arbitrators  have  no  power  to  enforce  their  awards ;  they 
cannot  issue  execution  upon  them ;  a  Court  of  law  or  equity  must 
be  called  in  aid  to  enforce  an  award  adversely.  Therefore,  in  every 
case,  if  the  agreement  to  refer  be  binding,  the  award  must  be  a 
condition  precedent  to  maintaining  an  action,  and  such  condition 
is  tacitly  implied.  The  maxim  of  law  is,  ^^  Hxpressio  eorum  qwB 
tacite  insunt  nihU  operatury 

It  seems  to  have  been  considered  as  if  upon  the  award  being 
made,  the  Courts  of  law  or  equiiy  would  have  some  jurisdiction  to 
inquire  into  and  adjudge  upon  the  policy  and  questions  arising 
upon  it ;  but  this  is  not  so.  Upon  the  award  being  made,  unless 
the  arbitrators  have  been  guilty  of  fraud,  the  Courts  have  no  power 
to  inquire  whether  the  arbitrators  have  awarded  rightly  or  wrongly, 
according  to  law  or  against  it.  If  the  award  be  regular,  they  must 
treat  the  matter  as  rem  Judicatam, 

It  has  been  said  that  parties  best  understand  their  own  afiairs, 
and  ought  to  be  permitted  to  make  their  own  contracts ; 

*  880   *  and  the  less  Courts  of  law  and  equity  interfere,  except 

merely  to  enforce  them,  the  better.  There  can  be  no  doubt 
of  the  truth  of  this  as  a  general  rule ;  but  there  are  certain  contracts 
which  no  one  would  contend  ought  to  be  binding ;  for  instance, 
suppose  a  man  to  contract  to  commit  a  crime,  or  to  become  the 
slave  of  another  for  life,  all  would  agree  that  such  contracts  were 
not  binding,  and  could  not  be  enforced  in  any  Court.  There  there- 
fore must  be  some  limit.    I  quite  agree  it  is  and  ought  to  be  a 
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Tery  narrow  one ;  but  in  my  opinion  the  law  has  included  within 
the  limit  stipulations  whereby  a  man  agrees  that  questions  arising 
upon  his  contracts  and  transactions  shall  be  withdrawn  from  the 
jurisdiction  of  the  ordinary  tribunals  of  the  country.  Such  stipu> 
lations,  I  think,  are  of  the  same  class  as  simple  submissions  to 
arbitration  are  at  common  law,  and  in  their  essential  nature 
revocable.  I  cannot  see  any  distinction  in  this  respect  between 
contracts  made  to  submit  a  contemplated  difference  to  arbitration 
and  a  contract  made  after  one  has  actually  arisen. 

It  was  said  that  the  real  ground  of  the  judgment  in  the  cases 
where  the  agreement  to  refer  was  held  not  to  bar  the  action  was, 
that  they  were  independent  covenants  ;  but  this  is  most  certainly 
not  so.  The  true  ground  I  believe  to  be,  that  a  prospective  agree- 
ment not  to  have  recourse  to  the  Courts  of  law  or  equity  of  the 
country  in  respect  of  future  causes  of  action  to  arise,  is  against 
the  liberty  of  the  law,  which  secures  to  every  one  the  right  of  sub- 
mitting to  the  Courts  any  matters  in  respect  of  which  he  claims 
redress.  —  Sheppard's  "  Touchstone."  ^ 

I  have  only  to  add,  that  it  appears  from  a  note  in  the  second 
edition  of  Mr.  Watson's  book  on  Awards,  that  the  very  identical 
point  now  in  question  arose  in  the  case  of  Harrison  v. 
Douglas^  in  which  Mr.  Watson  was  counsel ;  *  and  that  *  831 
the  Court  of  Queen's  Bench  held  that  such  a  condition  as 
the  present  could  not  be  pleaded  in  bar  to  the  action.  This  judg- 
ment is  precisely  in  point,  and  I  think  is  right ;  and  it  was  cer- 
tainly in  accordance  with  the  opinion  of  that  portion  of  the  pro- 
fession who  were  in  the  practice  of  advising  on  cases  arising  upon 
the  north  country  club  policies,  who,  until  the  decision  of  the 
Court  of  Exchequer  Chamber  in  this  action,  I  believe  always  ad- 
vised that  such  a  condition  as  the  present  did  not  oust  the  juris- 
diction of  the  Courts  at  Westminster.  The  prevalence  of  this 
opinion  was  probably  the  reason  why  the  learned  editors  did  not 
notice  the  point  in  their  report  of  the  case. 

For  these  reasons  I  think  judgment  ought  to  be  given  for  the 
plaintiff  in  error. 

Mr.  Justice  Wiohtman.  —  The  only  question  in  this  case  is, 
whether  the  effect  of  the  twenty-fifth  rule  of  the  association,  referred 
to  in  the  policy,  is  to  withdraw  the  cognizance  of  the  whole  cause 

^  Page  122.  >  3  A.  &  E.  896. 
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of  action  from  the  Courts  of  law,  and  to  oust  them  of  their  juris- 
diction, or  only  to  impose  upon  the  assurer  a  condition  prelimi- 
nary to  his  right  to  sue  for  a  loss,  that  the  amount  of  the  loss  shall 
be  ascertained  by  arbitration.  It  may  be  that  if  the  effect  of  the 
twenty-fifth  rule  would  be  to  oust  the  Courts  of  law  of  their  juris- 
diction, and  to  oblige  the  assurer  to  submit  his  entire  right  to 
recover  to  the  determination  of  arbitrators,  the  pleas  relying  upon 
that  rule  would  be  bad,  and  the  plaintiff  in  error  would  be  entitled 
to  judgment.  It  appears  to  me,  however,  that  the  effect  of  the 
twenty-fifth  rule  is  that  which  is  given  to  it  by  the  judgment  of 
the  Court  of  Exchequer  Chamber,  as  pronounced  by  my  brother 

Coleridge,  and  to  which  judgment  I  was  a  party ;  and  as 
*  832    the  reasons  for  my  present  opinion  are  the  same  as  *  those 

which  are  given  in  that  judgment,  I  forbear  to  trouble  your 
Lordships  by  repeating  them. 

I  am  therefore  of  opinion  that,  looking  to  the  record  in  this 
case,  judgment  ought  to  be  given  for  the  defendant  in  error. 

Mb.  Justice  Crompton.  —  On  the  argument  of  this  case  the 
counsel  for  the  defendant  in  error,  admitting  the  general  rule  that 
an  agreement  to  refer  and  not  to  sue  upon  a  cause  of  action 
cannot  be  pleaded  as  a  bar  to  an  action,  contended  that  the  pres- 
ent case  did  not  fall  within  that  rule,  on  two  grounds.  The  first 
of  these  grounds  was  that  the  arbitrators  in  the  present  case  were 
merely  to  ascertain  the  amount,  and  that  the  case  fell  within  that 
class  of  cases  where  work  is  to  be  done  to  the  satisfaction  of  an 
engineer,  or  an  engineer's  certificate  is  to  be  given,  or  where 
valuers  are  to  decide  on  the  value  of  crops,  or  the  like,  be- 
fore the  cause  of  action  is  complete.  On  this  construction  of  the 
contract  our  decision  in  the  Exchequer  Chamber  principally  pro- 
ceeded. 

Upon  further  consideration,  I  think  that  the  construction  we 
put  upon  the  contract  in  this  respect  was  not  correct,  and  that  the 
arbitrators  were,  according  to  the  contract,  to  decide  other  matters 
than  those  of  mere  amount. 

By  a  stipulation  of  the  policy  mentioned  in  the  declaration,  and 
immediately  preceding  the  stipulations  set  out  in  the  pleas,  the 
loss  is,  in  the  first  instance,  to  be  proved  to  the  committee.  Then 
follows  a  clause  for  the  committee  settling  and  ascertaining  the 
sum  to  be  paid  in  respect  of  the  loss  or  damage,  and,  on  that 
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settlement  being  acquiesced  in,  a  right  of  action  is  to  be  given  to 
the  suffering  party ;  but  if  a  difference  arises  between  the  com- 
mittee and  the  suffering  member  relative  to  the  settling 
of  loss  or  damage,  *  or  to  a  claim  for  average,  or  any  other  *  833 
matter  relating  to  the  insurance,  then  there  is  to  be  a  refer- 
ence to  arbitrators,  who  are  to  decide  upon  the  claims  and  matters 
in  dispute  according  to  the  rules  and  customs  of  the  club,  to  be 
proved  on  oath,  and  in  such  case  the  settlement  of  the  committee 
is  to  be  wholly  rescinded,  and  the  statement  is  to  begin  de  novo. 
The  provision  for  the  proof  of  the  loss,  in  the  first  instance,  before 
the  committee,  and  the  provisions  for  the  arbitration  on  a  differ- 
ence arising  between  the  committee  and  the  member,  not  only 
relative  to  the  settling  of  a  loss  or  damage,  but  to  claims  for  aver- 
age or  any  other  matter  relating  to  the  insurance,  seem  to  me  to 
show  that  more  was  to  be  referred  tlian  the  mere  matter  of 
amount. 

After  these  provisions,  and  after  the  provision  that  no  action 
should  be  maintained  until  the  matter  in  dispute  had  been  decided 
by  the  arbitrators,  and  then  only  for  such  sum  as  they  should 
award,  it  seems  difficult  to  say  that  they  were  only  to  ascertain 
the  amount,  subject  to  a  future  investigation  of  the  rights  of  the 
parties  on  a  trial  at  law.  It  could  not,  I  think,  be  intended  that 
after  the  award  of  the  arbitrators  it  should  be  open  to  the  insurers 
to  dispute  the  claim  of  the  assured,  on  such  grounds  as  unseawor- 
thiness, deviation,  want  of  interest,  or  of  the  loss  not  having  hap- 
pened through  the  perils  insured  against. 

In  cases  of  certificates  of  engineers,  valuations  by  valuers,  and 
other  cases  of  the  like  description,  there  is  not  necessarily  to  be  a 
judicial  determination.  Such  persons  are  not  arbitrators,  within 
the  meaning  of  the  rule  of  law  now  in  question.  They  are  to 
certify  in  general  from  their  own  inspection,  measurement,  pe- 
culiar skill  and  knowledge  of  value;  and  such  certificates  may 
well  be  made  conditions  precedent  to  any  right  of  action.  But 
the  present  appears  to  be  a  case  where  there  is  to  be  a 
*  submission,  evidence  on  oath,  a  hearing  of  the  parties,  *  834 
and  every  incident  of  judicial  arbitration. 

I  now  think  that  the  proceeding  to  be  gone  through  under  the 
agreement  in  question  was  an  arbitration  of  a  strictly  judicial  na- 
ture, in  which  the  arbitrators  were  to  proceed  judicially  in  deter- 
mining the  rights  and  disputes  of  the  parties,  and  that  the  judg- 
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ment  of  the  Exchequer  Chamber  cannot  be  supported  on  the 
ground  of  the  proceeding  being  of  the  nature  of  a  mere  pre- 
liminarj  ascertainment  of  amounts. 

The  second  ground  relied  upon  by  the  defendant  in  error  was, 
that  the  rule  against  the  validity  of  a  plea  of  this  nature  only 
extended  to  a  case  where  there  was  a  complete  cause  of  action 
which  the  agreement  forbade  the  party  to  sue  upon,  and  did  not 
extend  to  a  case  where  the  parties  have  agreed,  as  here,  to  make 
the  right  to  payment  contingent  upon  and  to  arise  only  upon  the 
arbitrators  finding  that  the  party  was  entitled  to  a  particular  sum 
of  money,  and  that  the  parties  might,  if  they  chose,  make  the 
cause  of  action  depend  upon  such  a  finding  having  taken  place  as 
to  the  liability  as  well  as  to  the  amount  of  the  loss. 

It  was  said  by  the  counsel  for  the  plaintifiT  in  error  that  there 
was  a  distinct  promise  to  insure,  which  gave  an  immediate  cause  of 
action  on  the  happening  of  the  loss,  and  that  the  making  the 
arbitration  a  condition  precedent  to  the  right  of  action  was  a  mere 
evasion  of  the  principle  of  law  against  agreements  debarring  the 
parties  from  suing  in  the  Courts  of  law ;  whilst  on  the  part  of  the 
defendant  in  error  it  was  said  that  this  insurance  was  subject  to 
the  rule  in  the  policy,  and  was  to  be  read  as  if  that  rule  was 
embodied  with  it,  and  that  the  rule  by  the  express  words  as  to  a 
condition  precedent  made  the  right  of  action  depend  upon 
*  835  the  finding  of  the  arbitrators  having  been  *  obtained,  and 
that  the  principle  of  law  did  not  apply  to  cases  where  no 
right  of  action  was  given  until  the  award  of  the  arbitrators  was 
obtained.  I  think,  however,  that  the  case  falls  within  the  rule  of 
law  which  will  not  allow  a  stipulation  in  a  contract  forbidding  the 
party  to  have  recourse  to  a  Couii;  of  law  to  prevail  as  a  bar  to  an 
action  on  the  contract.  Here  the  efiect  of  the  provision  is,  that 
there  shall  be  no  action  on  the  policy  in  which  the  matters  really 
in  dispute  can  be  decided,  but  that  they  shall  be  referred  to  a  pri- 
vate tribunal,  and  that  the  only  action  shall  be  on  the  award  of 
the  private  tribunal. 

If  sucli  a  clause  were  valid  as  a  bar  to  an  action,  there  might  in 
every  contract  be  a  clause  that  there  should  be  no  right  of  action 
in  the  Courts  of  law  until  the  matters  had  been  referred  to  arbi- 
tration, or  to  some  private  or  particular  tribunal,  and  then  only 
on  the  award  or  decision  of  that  tribunal,  which  would  effectually 
take  away  the  jurisdiction  of  the  legal  tribunals,  contrary,  as  I 
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think,  to  the  long-established  rule  which  has  hitherto  prevailed  on 
this  subject. 

It  is  a  legal  incident  to  every  contract  that  the  parties  should 
have  a  right  to  resort  to  a  Court  of  law  for  the  settlement  of  their 
disputes  ;  and  a  stipulation  to  the  contrary  is  void,' as  being  repug- 
nant to  the  rest  of  the  contract. 

In  this  respect  the  case  resembles  that  of  FumivaU  v.  Coornbes^ 
where  a  stipulation  that  the  parties  should  not  be  personally  re- 
sponsible was  held  repugnant  and  void. 

In  like  manner  a  clause  in  a  deed  granting  a  rent,  by  which 
goods  seized  as  a  distress  for  the  rent  are  to  be  irreplevisable,  is 
void,  '^  it  being  against  the  nature  of  such  a  distress  to  be  irre- 
plevisable." ^ 

*  The  stipulation  that  the  obtaining  the  award  of  the  *  836 
arbitrators  shall  be  a  condition  precedent  to  the  right  of  ac- 
tion, and  of  suing,  seems  to  be  only  a  mode  of  stating  affirmative- 
ly the  negative  proposition,  that  no  action  shall  be  brought  in  the 
Courts  of  law.  The  stipulation,  as  I  read  the  agreement,  is,  that 
no  action  shall  lie  except  upon  the  award. 

The  disputes,  other  than  those  of  mere  amount,  are,  in  my 
opinion,  to  be  taken  out  of  the  jurisdiction  of  the  Courts  of  law, 
and  I  think  the  agreement  in  this  respect  is  a  mere  attempt  to 
evade  the  rule  of  law.  It  is  an  agreement  to  insure  against  ma- 
rine losses,  but  that  no  right  of  action  shall  arise  until  all  disputes 
are  settled  by  arbitration ;  in  other  words  that  if  disputes  arise, 
the  party  shall  be  debarred  from  having  recourse  to  the  Courts  of 
law  for  the  settlement  of  such  disputes.  I  think  that  the  Court  of 
Exchequer  took  the  right  view  of  the  subject,  and  I  answer  your 
Lordships'  question  by  saying,  that  in  my  opinion  the  judgment  of 
the  Exchequer  Chamber  ought  to  be  reversed. 

Mr.  Justice  Cressv^ell.  —  My  Lords,  I  am  of  opinion  that  the 
decision  of  the  Court  of  Exchequer  Chamber  was  right,  and  that 
judgment  should  be  given  for  the  defendant  in  error  ;  that  there  was 
no  contract  of  insurance  independent  of  the  rule  upon  which  the 
sixth  plea  is  founded  ;  and  that  such  rule  is  not  repugnant  to,  or  in- 
consistent with,  a  contract  of  insurance.  No  attempt  has  been 
made  by  that  rule  to  oust  the  jurisdiction  of  the  Courts  of  law  or 
equity,  either  as  to  the  construction  of  the  contract,  or  the  remedy 

»  5  Man.  &  G.  786.  *  Co.  Litt  145. 
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to  be  had  for  the  breach  of  it.     The  verj  rule  contemplates  that 
an  action  is  to  be  brought. 

*  887        *  The  whole  of  the  doctrine  as  to  ousting  the  jurisdic- 

tion of  the  Courts  appears  to  have  been  based  upon  the  pas- 
sage quoted  by  Mr.  Baron  Parke  ^  from  Coke  Littleton :  ^^  If  a 
man  make  a  lease  for  life,  and  by  deed  grant  that  if  any  waste,  or 
destruction  be  done,  that  it  shall  be  redressed  by  neighbours,  and 
not  by  suit  or  plea,  notwithstanding  an  action  of  waste  shall  lie, 
for  the  place  wasted,  cannot  be  recovered  without  plea."  The  case 
is  not  to  be  found  in  the  Year  Book,  3  Edw.  3,  referred  to,  but  is 
in  Fitzherbert's  Abridgment,  '^  Waste,"  Placitum  5,  and  the 
whole  of  it  is  given  in  Coke  Littleton.  It  seems  that  this  de- 
cision proceeded  on  the  ground  that  the  neighbours  could  not 
redress  the  wrong  done ;  that  it  could  only  be  done  by  plea ; 
therefore,  notwithstanding  the  deed,  an  action  of  waste  would  lie. 
There  is  not  a  word  leading  to  the  supposition  tliat  an  action 
would  have  been  maintainable,  if  neighbours  could  have  given  the 
appropriate  redress ;  or  that  it  might  not  have  been  granted  by 
deed,  that  if  a  dispute  arose  about  waste,  neighbours  should  say 
whether  there  had  been  waste  or  not.  But  in  subsequent  cases  it 
has  been  considered  to  have  established  that  parties  cannot  by 
agreement  oust  the  jurisdiction  of  the  Courts  of  the  realm. 

Another  principle  has  also  been  resorted  to  in  support  of  the 
judgment  given  by  the  Court  of  Exchequer ;  viz.  that  where  the 
condition  of  an  obligation  in  the  matter  of  it  is  repugnant  to  the 
matter  itself,  there  the  condition  is  void,  and  the  obligation  good. 
Sheppard's  "  Touchstone,"  page  373.  The  law  there  laid  down 
is  correct ;  but  it  is  based  on  the  assumption  that  there  is  a  con- 
tract independent  of  the  condition.    The  question  here  is,  whether 

the  contract  is  or  is  not  a  conditional  contract.    In  my 

*  838    opinion  there  is  *  no  contract  to  pay  for  a  loss  independent 

of  the  condition,  and  therefore  no  repugnancy. 

Take  the  case  of  an  ordinary 'policy  on  goods,  with  a  memoran- 
dum at  the  foot  as  to  particular  articles.  The  insurance  on  them 
is  subject  to  the  memorandum ;  and  no  one  has  ever  thought  of 
saying  that  it  was  repugnant  to  the  general  insurance  on  goods  ; 
it  is  part  of  the  contract.  So  here  the  rule  is  part  of  the  con- 
tract. 

Then  what  does  the  rule  require  ?    '^  That  the  sum  to  be  paid 

>  S  Exck  494. 
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by  this  association  to  any  suffering  member  for  any  loss  or  damage 
shall,  in  the  first  instance,  be  ascertained  and  settled,  by  the 
committee  ;  and  the  suffering  member,  if  he  agrees  to  accept  such 
sum  in  full  satisfaction  of  his  claim,  shall  be  entitled  to  demand 
and  sue  for  the  same  as  soon  as  the  amount  to  be  paid  has  been  so 
ascertained  and  settled,  but  not  before,  which  can  only  be  claimed 
according  to  the  customary  mode  of  payment  in  use  by  the  so- 
ciety." Now,  I  do  not  understand  that  any  of  the  learned 
Judges  in  the  Court  where  this  case  was  in  the  first  Instance 
decided,  considered  that  this  part  of  the  rule  was  repugnant  to 
the  contract  of  insurance.  They  must  therefore  have  thought,  as 
I  do,  that  it  was  part  of  the  contract,  and  that  there  was  no  con- 
tract independent  of  it ;  for  if  there  is  an  ordinary  contract  of 
insurance,  that  would  give  a  right  of  action  immediately  on  the 
happening  of  a  loss,  and  a  rule  requiring  the  assured  to  wait  for 
an  adjustment  of  the  loss  by  the  committee  would  be  repugnant 
to  the  contract. 

But  if  this  part  of  the  rule  is  not  illegal,  as  attempting  to  oust 
the  jurisdiction  of  the  Courts,  and  not  void  as  repugnant  to  the 
contract,  it  appears  to  me  that  the  subsequent  part  of  the  rule 
cannot  be  objected  to,  for  it  merely  substitutes  another 
mode  of  ascertaining  the  amount  to  be  *  paid  if  the  claim-  *  839 
ant  is  dissatisfied  with  the  adjustment  by  the  committee. 
The  sole  authority  of  the  committee  was  to  ascertain  and  settle 
the  amount  to  be  paid,  and  therefore  no  difference  could  arise 
between  the  claimant  and  committee,  except  with  reference  to  the 
amount  of  his  claim ;  and  therefore,  when  it  is  provided  that,  '^  If 
a  difference  shall  arise  between  the  committee  and  any  suffering 
member  relative  to  the  settling  of  any  loss  or  damage,  or  to  a 
claim  for  average,  or  any  other  matter  relating  to  the  insurance," 
it  is  plain  that  the  word  '^  claim  "  applies  not  only  to  average,  but 
also  to  "  any  other  matter,"  and  the  provision  for  arbitration  is  in- 
tended to  apply  only  to  the  amount  of  such  claim,  and  merely  pro- 
vides another  mode  of  inquiring  into  the  same  matters  which  have 
been  before  the  committee.  In  all  this  I  find  no  attempt  to  pre- 
vent the  Courts  from  exercising  their  jurisdiction  in  ascertaining 
and  adjudicating  upon  the  rights  of  the  parties  arising  out  of  the 
contract  which  they  have  made.  Nor  do  I  find  any  repugnancy 
in  construing  the  policy  with  the  whole  of  this  rule  as  part  of  it. 
In  fact,  it  seeks  only  to  effect  the  same  thing  in  principle  which 
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was  held  to  be  effectually  done  in  MUner  ▼.  Fields  That  was  an 
action  of  assumpsit  for  goods  sold  and  delivered,  and  work  and 
labour.  Plea,  Non-assumpsit.  The  plaintiff  had  contracted  with 
the  defendant  to  build  thirty  houses  for  31802.,  to  be  paid  by  in- 
stalments as  the  work  progressed  :  Proviso,  that  none  of  the 
instalments  should  be  payable  unless  the  plaintiff  should  deliver 
to  the  defendant  a  certificate,  signed  by  the  surveyor  for  the  time 
being  for  the  defendant,  that  the  works  had  been  in  all  respects 
well  and  substantially  performed,  according  to  the  specification 
and  plans.     Some  instalments  had  been  paid,  and  the  action  was 

brought  for  the  balance.  No  certificate  had  been  given. 
*  840    There,  as  here,  it  might  *  have  been  urged  that  the  proviso 

was  repugnant  to  the  contract,  for  the  contract  was  to  pay 
a  certain  sum  for  the  houses,  but  the  proviso  gave  the  surveyor 
power  to  say  that  the  price  agreed  for  should  not  b^  paid.  But 
the  Court  held  that  the  proviso  was  a  part  of  the  contract,  and 
that  by  the  contract  itself,  obtaining  the  certificate  was  made  a 
condition  precedent  to  the  right  to  payment.  So  here,  rule 
twenty-five  was  part  of  the  contract,  and  by  the  contract  itself 
obtaining  a  settlement  of  the  claim,  according  to  that  rule,  is 
made  a  condition  precedent  to  the  right  to  maintain  an  action. 
And  this  part  of  the  rule,  as  to  maintaining  an  action,  shows  that 
it  was  never  intended  to  substitute  the  arbitrators  for  the  Courts 
of  law  or  equity,  but  to  make  them  ancillary  to  an  action  or  suit ; 
for  after  the  settlement  by  arbitration  it  contemplates  an  action  or 
suit  on  the  policy,  and  not  on  the  award. 

I  therefore  think  that,  looking  to  the  record,  judgment  ought  to 
be  given  for  the  defendant  in  error. 

Mb.  Justice  Coleridge.  —  My  Lords,  in  my  opinion,  looking 
to  the  record,  judgment  ought  to  be  given  for  the  defendant  in 
error.  This  action  is  brought  on  a  policy  of  assurance,  which,  by 
the  agreement  between  the  parties,  was  made  subject  to  certain 
rules  and  regulations ;  and  the  defendant  in  error,  being  sued  on 
it,  relies  for  his  defence  upon  one  of  these  rules.  It  is  not  disputed 
that  the  facts  have  arisen,  which,  supposing  the  rule  to  be  valid  in 
law,  make  it  a  good  defence,  nor  that  it  was  the  intention  of  the 
parties  that  under  such  circumstances  it  should  be  a  good  defence. 
But  it  is  said  to  be  such  a  rule  as  the  Courts  of  law  will  not  sano- 

^  5  Excli.  829. 
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tion.    That  therefore  is  the  question  between  the  parties.    I  have 
had  occasion  alreadj  in  the  Court  of  Exchequer  Chamber  to 
express  the  opinion  of  that  Court  upon  the  point ;  and  *  I    *  841 
have  heard  nothing  on  the  argument  before  this  House  to 
make  me  doubt  of  its  correctness. 

The  principle  of  law  which  is  relied  on  by  the  plaintiflF  in  error 
is  agreed  on.  The  difference  between  the  parties  is  upon  the  ques- 
tion whether  it  governs  the  present  case  ;  and  this  must  be  decided 
by  determining  the  true  construction  of  the  agreement.  If  two 
parties  enter  into  a  contract,  for  the  breach  of  which  in  any  par- 
ticular an  action  lies,  they  cannot  make  it  a  binding  term,  that  in 
such  event  no  action  shall  be  maintainable,  but  that  the  only 
remedy  shall  be  by  reference  to  arbitration.  Whether  this  rests 
on  a  satisfactory  principle  or  not  may  well  be  questioned ;  but  it 
has  been  so  long  settled,  that  it  cannot  be  disturbed.  The  Courts 
will  not  enforce  or  sanction  an  agreement  which  deprives  the  sub- 
ject of  that  recourse  to  their  jurisdiction,  which  has  been  considered 
a  right  inalienable  even  by  the  concurrent  will  of  the  parties.  But 
nothing  prevents  parties  from  ascertaining  and  constituting  as  they 
please  the  cause  of  action  which  is  to  become  the  subject-matter  of 
decision  by  the  Courts.  Covenanting  parties  may  agree  that  in 
case  of  an  alleged  breach  the  damages  to  be  recovered  shall  be  a 
sum  fixed,  or  a  sum  to  be  ascertained  by  A.  B.,  or  by  arbitra- 
tors to  be  chosen  in  such  or  such  a  manner ;  and  until  this  be  done, 
or  the  nonfeasance  be  satisfactorily  accounted  for,  that  no  action 
shall  be  maintainable  for  the  breach.  This  position  has  not  been 
questioned  in  the  argument  before  the  House ;  nor  was  it,  I  think, 
in  the  Court  below. 

Now,  applying  to  the  rule  in  question  the  ordinary  principles  of 
construction,  that  you  are  to  look  to  the  whole  instrument,  and  to 
the  expressed  intention  of  the  parties,  and  are  not  to  be  fettered  by 
a  too  close  adherence  to  form  or  order,  or  the  strict  literal  meaning 
of  expressions,  where  to  do  so  would  violate  intention,  it 
seems  to  me  clear  that  *  the  defendant  in  error  gives  to  it  *  842 
the  meaning  which  a  Court  of  law  ought  to  uphold.  It 
begins  thus :  "  That  the  sum  to  be  paid  to  any  suffering  member 
for  any  loss  or  damage  shall  in  the  first  instance  be  ascertained 
and  settled  by  the  committee."  The  subject  matter,  therefore,  is 
the  amount  of  compensation  to  be  paid  where  the  existence  of  some 
loss  or  damage  is  assumed,  and  the  rule  specifies  how  first  that 
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amount  shall  be  ascertained.  It  proceeds  thus :  "  The  suffering 
member,  if  he  agrees  to  accept  such  sum  in  full  satisfaction  of  his 
claim,  shall  be  entitled  to  demand  and  sue  for  the  same  as  soon  as 
the  amount  to  be  paid  has  been  so  ascertained  and  settled,  but  not 
before."  This  supposes  the  amount  to  be  recovered  agreed  to  by 
the  suffering  member,  but  the  cause  of  action  not  admitted  by  the 
association,  and  in  such  case  leaves  the  former  his  recourse  to  the 
Courts  of  law  for  establishing  it,  and  for  enforcing  the  payment  of 
the  damages  so  ascertained.  And  in  so  doing,  it  is  added,  that  he 
can  only  claim  ^'  according  to  the  customary  mode  of  payment 
in  use  by  the  society."  If  the  rule  had  stopped  at  this  point,  I 
confess  I  do  not  see  on  what  grounds  it  could  have  been  contended 
that  it  ousted  the  jurisdiction  of  the  Courts,  which  would  not 
equally  apply  to  the  common  case  of  contracts  for  work  to  be  done, 
in  which  it  is  made  a  stipulation  that  the  remuneration  shall  not 
be  payable  until  the  work  be  first  approved,  or  the  amount  first 
ascertained  by  an  engineer  or  surveyor,  or  some  appointed  referee. 

But  the  rule  proceeds  to  the  alternative  of  a  difference  between 
the  committee  and  suffering  member  ;  and  it  uses  large  terms  re- 
specting the  subject  matter  of  the  difference.  These  large  terms, 
however,  do  not  carry  the  case  further  than  those  before  used ;  for 
the  difference  must,  of  necessity,  be  in  respect  of  some  or  one  of 
the  matters  before  in  discussion  between  the  committee  and 
*  843  the  member,  *  in  which  they  were  sifted  with  a  view  to  as- 
certaining the  amount  to  be  ultimately  sued  for,  if  not  paid 
after  ascertainment.  This  provision  therefore  falls  within  the  same 
principle  precisely  as  the  preceding  one.  Indeed  it  provides  only 
'  an  alternative  tribunal  of  the  same  kind  as  the  first  named,  and 
constituted  for  the  same  purpose,  namely,  for  the  preliminary  as- 
certainment of  the  amount  to  be  recovered  at  law  if  the  society 
will  not  pay.  In  the  first  place,  the  committee  is  to  arbitrate  be- 
tween the  society  and  the  member,  and  if  he  will  not  agree  in  the 
judgment,  selected  arbitrators  in  the  second.  And  the  submission 
to  one  or  other  of  these  modes  of  preliminary  inquiry  is  made  a 
part  of  the  contract,  a  term  in  it,  which  limits  the  cause  of  action 
ultimately  to  be  brought  into  Court. 

It  is  true  that  in  arriving  at  the  sum  to  be  sued  for,  the  com- 
mittee, or  the  arbitrators,  may  have  to  consider  the  nature  of  the 
claim,  and  the  proofs  of  it ;  but,  so  in  settling  the  amount  to  be 
recovered  by  a  builder  or  a  railway  contractor,  the  architect  or 
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engineer,  or  whoever  may  be  the  preliminary  referee  agreed  on 
for  the  purpose,  must  examine  and  decide  that  which  may  really 
be  the  very  point  in  dispute  between  the  parties,  namely,  the 
quantity  or  the  goodness  of  the  work,  or  the  quality  of  materials 
used ;  yet  no  one  objects  that  on  this  account  the  stipulation  for 
submission  to  this  previous  inquiry  is  void  as  ousting  the  juris- 
diction of  the  Courts.  I  certainly  am  not  disposed  to  extend  the 
operation  of  a  rule  which  appears  to  me  to  have  been  founded  on 
very  narrow  grounds,  directly  contrary  to  the  spirit  of  later  times, 
which  leaves  parties  at  full  liberty  to  refer  their  disputes  at  pleas- 
ure to  public  or  private  tribunals.  And  I  think  the  judgment  of 
the  Court  of  Exchequer  Chamber  stands  on  a  safe  distinction 
between  an  agreement  which  would  close  entirely  the 
access  to  the  *  Courts  of  law  and  that  which  only  imposes  *  844 
as  a  condition  precedent  to  the  appeal  to  them,  that  the 
parties  shall  have  first  settled  by  an  agreed-on  mode  the  precise 
amount  to  be  recovered  there. 

Mb.  Babon  Alderson.  —  My  Lords,  I  retain  the  opinion  which 
I  held  when  this  case  came  before  the  Court  of  Exchequer 
originally. 

Two  propositions  were  conceded  on  all  hands  as  being  true. 
First,  that  any  agreement  which  is  to  prevent  the  suffering  party 
from  coming  into  a  Court  of  law,  or,  in  other  words,  which  ousts 
the  Courts  of  their  jurisdiction,  cannot  be  supported ;  and,  second, 
it  is  allowed  that  there  may  be  lawfully  introduced  into  any  con- 
tract a  condition  precedent  as  to  settling  the  amount  of  damage, 
or  time  of  paying  it,  being  a  condition  which  does  not  go  to  the 
root  of  the  matter  in  dispute. 

Let  us  try  this  case  by  the  tests  thus  stated  and  admitted  to  be 
correct.  Here,  by  the  rules  of  the  insurance  office,  the  sum  to  be 
paid  to  any  suffering  member  is  in  the  first  instance  to  be  settled 
by  the  committee,  and  being  ascertained  is  to  be  paid  forthwith, 
and  according  to  the  customary  mode  in  use  by  the  society.  This 
seems  an  instance  of  the  second  proposition.  But  then,  in  the 
case  of  a  dispute  arising  out  of  this  settlement  by  the  committee, 
which  dispute  may  arise  relative  to  the  settlement  of  the  loss  or 
damage  (and  this,  may  raise  a  question  of  the  principle  on  which 
such  loss  or  damage  ought  by  law  to  be  ascertained),  or  to  any 
claim  for  average  (and  this  is  often  a  question  of  some  nicety),  or 
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generally  as  to  any  other  matter  relating  to  the  insurance  (which 
certainly  raises  every  possible  question  of  insurance  law),  all  such 

matters  are  to  be  settled  definitiyely  by  a  reference,  the  mode 
^  845    of  regulating  *  which  is  specifically  pointed  out.    Now  to 

this  there  is  subjoined  a  positive  prohibition  of  any  suit  at 
law  or  in  equity  until  this  arbitration  is  completed.  If  the  rule 
thus  framed  had  stopped  here  it  might  reasonably  have  been  con- 
tended that  this  arbitration,  as  it  might  possibly  afterwards  have 
been  set  right  by  a  suit  in  the  Courts,  did  not  oust  them  of  their 
jurisdiction,  even  although  it  originally  included  and  disposed  of 
all  possible  questions  which  could  fall  within  that  jurisdiction. 
But  it  does  not  stop  there ;  for  although  it  provides  that  a  suit 
may  thereafter  be  instituted  in  the  superior  Courts,  yet  the  suit  is 
to  be  only  for  such  sum  as  the  arbitrators  may  award  ;  thus  giving 
to  the  arbitrators  the  entire  and  exclusive  determination  of  every 
possible  question  as  to  the  law  of  insurance  in  the  case  of  a  loss, 
and  leaving  to  the  Courts  of  law  alone  the  insignificant  authority 
of  enforcing,  if  necessary,  by  suit  the  fiat  of  the  arbitrators.  It 
seems  to  me  suflScient  to  state  this  proposition,  in  order  to  ascer- 
tain how  it  should  be  decided.  What  is  it  but  practically  and  really 
to  oust  the  jurisdiction  of  the  Courts,  if  you  take  from  them  the 
power  to  determine  all  possible  questions,  and  leave  them  only  the 
barren  privilege  of  being  allowed  to  countersign  the  decision,  and 
enforce  payment  of  the  sum  awarded  bj  tlie  arbitrators  ? 

I  am  therefore  of  opinion  that  this  case  falls  within  the  first  of 
the  two  admitted  propositions  with  which  I  began,  and  that  the 
decision  of  the  Court  of  Exchequer  is  right,  and  that  that  of  the 
Court  of  Exchequer  Chamber  is  erroneous.  And  this  is  my  an* 
swer  to  your  Lordships'  question. 

10  Juij. 

The  Lobd  Cha.ncellor,  after  stating  the  nature  of  the  action 
and  the  pleadings,  said :  This  question  appears  to  me  to  be  one 

merely  of  construction  of  the  policy.  For  there  is  no  doubt 
*  846    of  the  *  general  principle  which  was  argued  at  your  Lord«   • 

ships'  bar,  that  parties  cannot  by  contract  oust  the  ordinary 
Courts  of  their  jurisdiction.  That  has  been  decided  in  many 
oases.  Perhaps  the  first  case  I  ueed  refer  to,  was  a  case  decided 
about  a  century  ago,  Eill  v.  JSoUiater,^    That  was  an  action  on  a 

^  1  Wilfl.  p.  129. 
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policy  of  insurance,  in  which  there  was  a  clause,  that  in  case  of 
any  loss  or  dispute,  it  should  be  referred  to  arbitration.  It  was 
decided  there  that  an  action  would  lie,  although  there  had  been 
no  reference  to  arbitration. 

Then,  after  the  lapse  of  about  half  a  century,  occurred  a  case 
before  Lord  Eenyon,  and  from  the  language  that  fell  from  that 
learned  Judge,  many  other  cases  had  probably  been  decided  which 
are  not  reported ;  but  in  the  time  of  Lord  Kenyon  occurred  the 
case  which  is  considered  the  leading  case  upon  this  subject,  the 
case  of  Thompion  v.  Chamock}  That  was  an  action  upon  a 
charter  party,  in  which  there  was  a  stipulation  that  if  any  differ- 
ence should  arise,  it  should  be  referred  to  arbitration.  That 
clause  was  pleaded  in  bar  to  the  action  which  bad  been  brought 
upon  a  breach  of  the  covenant,  with  an  averment  that  the  defend- 
ant had  been  and  always  was  ready  to  refer  the  matter  to  arbitra- 
tion. That  was  held  to  be  a  bad  plea,  upon  the  ground  that  a 
right  of  action  had  accrued,  and  that  the  fact  that  the  parties  had 
agreed  that  the  matter  should  be  settled  by  arbitration,  did  not  oust 
the  jurisdiction  of  the  Courts. 

Just  about  the  same  time  occurred  a  case  in  the  Court  of  Com- 
mon Pleas,  when  that  Court  was  presided  over  by  Lord  Eldon,  the 
case  of  TattersaU  v.  Ghroote?  That  was  an  action  by  the  adminis- 
tratrix of  a  deceased  partner  against  a  surviving  partner, 
for  not  naming  an  arbitrator,  *  pursuant  to  a  covenant  in  *  847 
the  deed  of  partnership.  To  that  action  there  was  a  de- 
murrer, and  the  demurrer  was  allowed.  But  that  case,  I  think, 
can  afford  very  little  authority  in  the  present  action,  or  in  actions 
similar  to  the  present,  because  there  the  covenant  was  only  that  if 
any  dispute  arose  between  the  partners,  they  would  name  an  arbi- 
trator. One  of  the  partners  died,  and  his  administratrix  brought 
an  action,  and  Lord  Eldon  pointed  out  that  the  covenant  did 
not  apply  to  a  case  where  one  of  the  partners  was  dead,  and 
an  action  was  brought  by  his  representatives.  Therefore,  in 
truth,  that  amounts  to  no  decision  whatever  upon  the  general 
question. 

There  was  then  a  case  before  Sir  Lloyd  Eenyon  at  the  Rolls,  of 
Half  hide  v.  Fenning^  in  which  he  held  a  different  doctrine.  That 
was  a  bill  for  an  account  of  partnership  transactions.     The  plea  to 

»  8  T.  R.  189.  •  2  Brown,  C.  C.  836. 

*  2  Bos.  &  P.  131. 
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that  bill  was,  that  the  articles  contained  an  agreement  that  any 
difference  which  should  arise  should  be  settled  by  arbitration  ;  and 
the  Master  of  the  Bolls  aUowed  that  plea.  But  I  think  that  case 
cannot  be  relied  upon,  because  it  has  been  universally  treated  as 
haying  proceeded  upon  an  erroneous  principle.  There  is  no  doubt 
that  where  a  right  of  action  has  accrued,  parties  cannot  by  con- 
tract say  that  there  shall  not  be  jurisdiction  to  enforce  damages  in 
respect  of  tliat  right  of  action.  Now  this  doctrine  depends  upon 
the  general  policy  of  the  law,  that  parties  cannot  enter  into  a  con- 
tract which  gives  rise  to  a  right  of  action  for  the  breach  of  it,  and 
then  withdraw  such  a  case  from  the  jurisdiction  of  the  ordinary 
tribunals.  But  surely  there  can  be  no  principle  or  policy  of  the 
law  which  prevents  parties  from  entering  into  such  a  contract  as 

that  no  breach  shall  occur  until  after  a  reference  has  been 
*  848    made  to  arbitration.    *  It  appears  to  me  that  in  such  cases 

as  that,  the  policy  of  the  law  is  left  untouched. 
And  that,  I  take  it,  is  what  was  aUuded  to  by  Lord  Hardwicke, 
in  the  case  of  Wellington  v.  Mctckintosh^^  which  was  this  :  The  ar- 
ticles of  partnership  in  that  case  contained  a  covenant  that  any 
dispute  should  be  referred.  A  bill  was  filed  by  one  of  tlie  partners, 
and  a  plea  set  up  that  covenant  to  refer  as  a  bar  to  the  bill.  Lord 
Hardwicke  overruled  the  plea,  but  said  that  the  parties  might  have 
so  framed  the  deed  as  to  oust  the  jurisdiction  of  the  Court.  I  take 
it  that  what  Lord  Hardwicke  meant  was,  that  the  parties  might 
have  so  framed  the  stipulations  amongst  themselves,  that  no  right 
of  action  or  right  of  suit  should  arise  until  a  reference  had  been 
previously  made  to  arbitration.  I  think  it  may  be  illustrated  thus : 
If  I  covenant  with  A.  to  do  particular  acts,  and  it  is  also  cove- 
nanted between  us  that  any  question  that  may  arise  as  to  the 
breach  of  the  covenants  shall  be  referred  to  arbitration,  that  latter 
covenant  does  not  prevent  the  covenantee  from  bringing  an  action. 
A  right  of  action  has  accrued,  and  it  would  be  against  the  policy 
of  the  law  to  give  effect  to  an  agreement  that  such  a  right  should 
not  be  enforced  through  the  medium  of  the  ordinary  tribunals. 
But  if  I  covenant  with  A.  B.  that  if  I  do  or  omit  to  do  a  certain 
act,  then  I  will  pay  to  him  such  a  sum  as  J.  S.  shall  award  as  the 
amount  of  damage  sustained  by  him,  then,  until  J.  S.  has  made 
his  award,  and  I  have  omitted  to  pay  the  sum  awarded,  my  cove- 
nant has  not  been  broken,  and  no  right  of  action  has  arisen.    The 

^  2  Atk.  569. 
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policy  of  the  law  does  not  prevent  parties  from  so  contracting. 
And  the  question  is  here,  what  is  the  contract?  Does  any 
right  of  action  exist  until  the  amount  of  damage  has  been 
*  ascertained  in  the  specified  mode  ?  I  think  clearly  not.  *  849 
The  stipulation  here  is,  that  the  sum  to  be  paid  to  the  suf- 
fering member  shall  be  settled  by  the  committee.  Certain  pro- 
ceedings are  provided  to  obtain  the  decision  of  arbitrators,  and 
there  is  this  express  stipulation,  that  '^  the  obtaining  the  decision 
of  such  arbitrators  on  the  matters  and  claims  in  dispute  is  hereby 
declared  to  be  a  condition  precedent  to  the  right  of  any  member  to 
maintain  any  such  action  or  suit." 

That  the  meaning  of  the  parties  therefore  was,  that  the  sum  to 
be  recovered  should  be  only  such  a  sum  as,  if  not  agreed  upon  in 
the  first  instance  between  the  committee  and  the  sufiering  mem- 
ber, should  be  decided  by  arbitration,  and  that  the  sum  so  ascer- 
tained by  arbitration,  and  no  other,  should  be  the  sum  to  be 
recovered,  appears  to  me  to  be  clear  beyond  iall  possibility  of  con- 
troversy. And  if  that  was  their  meaning,  the  circumstance  that 
they  have  not  stated  that  meaning  in  the  clearest  terms,  or  in  the 
most  artistic  form,  is  a  matter  utterly  unimportant.  What  the 
Court  below  had  to  do,  was  to  ascertain  what  was  the  meaning  of 
the  parties  as  deduced  from  the  language  they  have  used.  It 
appears  to  me  perfectly  clear,  that  the  language  used  indicates  this 
to  have  been  their  intention,  that,  supposing  there  was  a  difference 
between  the  person  who  had  si^Afered  loss  or  damage  and  the  com- 
mittee as  to  what  amount  he  should  recover,  that  was  to  be  ascer- 
tained in  a  particular  mode,  and  that  until  that  mode  had  been 
adopted,  and  the  amount  ascertained  according  to  that  mode,  no 
right  of  action  should  exist.  In  other  words,  that  the  right  of 
action  should  be,  not  for  what  a  jury  should  say  wad  the  amount 
of  the  loss,  but  for  what  the  persons  designated  in  that  particular 
form  of  agreement  should  so  say. 

*  It  was  argued  that  here  the  arbitrators  were  to  decide,  *  860 
not  the  mere  amount,  but  other  matters,  as,  for  instance, 
what  average  was  to  be  allowed,  whether  there  had  been  a  loss, 
and  a  variety  of  other  matters  i^hich  were  ingeniously  suggested 
at  your  Lordships'  bar.  In  the  first  place,  if  that  had  been  so,  it 
would  not  necessarily  change  my  view  of  the  case.  I  am  not  at 
all  clear  that  it  is  not  so.  I  observe  the  learned  Judges  differed 
about  that.    I  do  not  think  it  necessary  to  go  into  that,  because  I 
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am  quite  prepared  to  say  that,  in  my  view  of  the  case,  that  makes 
no  difference  at  all.  If,  in  consideration  of  a  sum  of  money  paid 
to  me  by  A.  B.,  I  agree  with  him,  that  in  case  J.  S.  should  decide 
that  A.  B.  had  fulfilled  certain  conditions,  and  had  sustained  cer- 
tain damage,  and  J.  S.  should  make  his  award  accordingly,  I  would 
pay  to  A.  B.  the  sum  so  ascertained  and  awarded,  no  right  of 
action  would  exist  until  J.  S.  had  made  his  award. 

I  do  not  go  into  the  question,  therefore,  whether  in  this  case, 
according  to  the  true  construction  of  the  contract,  the  amount  of 
damage  alone  is  to  be  ascertained,  because,  in  my  view  of  the  case, 
the  principle  goes  much  further.  It  appears  to  me  perfectly  clear, 
that  until  the  award  was  made,  no  right  of  action  accrued,  and 
consequently  the  judgment  of  the  Court  below,  reversing  the  judg- 
ment of  the  Court  of  Exchequer,  and  allowing  the  plea,  was  a  per- 
fectly correct  judgment. 

Your  Lordships  have  had  the  benefit  of  the  attendance  of  the 
learned  Judges  on  the  argument  in  this  case.  They  have  differed 
in  their  opinion  upon  it ;  there  was  a  majority,  but  a  bare  majority, 
in  favour  of  the  view  of  which  I  have  taken  of  this  case.  Which* 
ever  way  the  preponderance  of  opinion  among  the  learned  Judges 

may  be,  and  however  great  it  may  be  either  way,  of  course 
*  851    the  ultimate  decision  *  rests  with  your  Lordships ;  but  it  is 

always  satisfactory  to  know  that  the  view  taken  by  your 
Lordships  is  in  concurrence  with  the  opinion  of  the  learned  Judges. 
Here  it  is  in  concurrence  with  the  opinion  of  a  majority,  though 
but  a  slender  majority.  However,  I  entirely  agree  with  the  ma- 
iority;  and  I  therefore  humbly  move  your  Lordships,  that  the 
iudgment  below  be  affirmed,  and  that  judgment  be  given  for  the 
defendant  in  error,  with  costs. 

Lord  Campbell.  —  My  Lords,  I  had  the  advantage  of  hearing 
this  case  very  fully  and  ably  argued  at  the  bar,  and  I  have  very 
deliberately  read  the  opinions  of  the  learned  Judges  who  were 
consulted  by  your  Lordships.  I  have  also  the  advantage,  in 
coming  to  the  consideration  of  this  subject,  of  finding  it  quite 
entire,  having  taken  no  part  in  die  decision  in  the  Court  below 
(of  course  not  in  the  Court  of  Exchequer),  in  the  Exchequer 
Chamber.  And,  my  Lords,  after  a  very  deliberate  and  dispassion- 
ate consideration  of  the  case,  I  have  come  to  the  same  conclusion 
with  my  noble  and  learned  friend  on  the  Woolsack.    It  appears  to 
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me  very  clear  (with  great  deference  to  the  dissenting  Judges), 
that  upon  principle,  and  without  overturning  any  authority,  your 
Lordships  ought  to  affirm  the  judgment  of  the  Exchequer  Cham- 
ber. 

In  the  first  place,  I  think  that  the  contract  between  the  ship- 
owner and  the  underwriters  in  this  case  is  as  clear  as  the  English 
language  could  make  it,  tliat  no  action  should  be  brought  against 
the  insurers  until  the  arbitrators  had  disposed  of  any  dispute  that 
might  arise  between  them.  It  is  declared  to  be  a  condition  prece- 
dent to  the  bringing  of  any  action.  There  is  no  doubt  that  such 
was  the  intention  of  the  parties ;  and,  upon  a  deliberate  view  of 
the  policy,  I  am  of  opinion,  that  it  embraced  not  only  the 
*  assessment  of  damage,  the  contemplation  of  quantum,  *  852 
but  also  any  dispute  that  might  arise  between  the  under- 
writers and  the  insured  respecting  the  liability  of  the  insurers,  as 
wpU  as  the  amount  to  be  paid.  If  there  had  been  any  question 
about  want  of  seaworthiness,  or  deviation,  or  breach  of  blockade, 
I  am  clearly  of  opinion  that,  upon  a  just  construction  of  this 
instrument,  until  those  questions  had  been  determined  by  the 
arbitrators,  no  right  of  action  could  have  accrued  to  the  in- 
sured. 

That  being  the  intention  of  the  parties,  about  which  I  believe 
there  is  no  dispute,  is  the  contract  illegal  ?  There  is  an  express 
undertaking  that  no  action  shall  be  brought  until  the  arbitrators 
have  decided,  and  there  is  abundant  consideration  for  that  in  the 
mutual  contract  into  which  the  parties  have  entered ;  therefore, 
unless  there  is  some  illegality  in  the  contract,  the  Courts  are 
bound  to  give  it  effect.  There  is  no  statute  against  such  a  con- 
tract :  then,  on  what  ground  is  it  to  be  declared  illegal  ?  It  is 
contended,  that  it  is  contrary  to  public  policy :  that  is  rather  a 
dangerous  ground  to  go  upon  ;  I  say  that  with  great  deference 
before  your  Lordships,  after  the  view  that  was  taken  in  a  very 
important  case  lately  decided  in  this  House ;  ^  but  what  pretence 
can  there  be  for  saying  that  there  is  any  thing  contrary  to  public 
policy  in  allowing  parties  to  contract,  that  they  shall  not  be  liable 
to  any  action  until  their  liability  has  been  ascertained  by  a  domes- 
tic and  private  tribunal,  upon  which  they  themselves  agree  7  Can 
the  public  be  injured  by  it  ?  It  seems  to  me  that  it  would  be  a 
most  inexpedient  encroachment  upon  the  liberty  of  the  subject  if 

'  Egerton  v,  Brownlow,  4  H.  L.  Cas.  1. 
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he  were  not  allowed  to  enter  into  such  a  contract.    Take  the  case 

of  an  insurance  club,  of  which  there  are  many  in  the  north  of 

England ;  a  noble  Lord  now  present,  who  is  connected  widi 

*  863    that  part  of  the  country,  is  probably  *  aware  of  it ;  there 

are  insurance  clubs  of  this  sort  in  Newcastle  and  in  all  the 
seaports  of  the  north.  Is  there  any  thing  contrary  to  public 
policy  in  saying  that  the  company  shall  not  be  harassed  by 
actions,  the  costs  of  which  might  be  ruinous,  but  that  any  dispute 
that  arises  shall  be  referred  to  a  domestic  tribunal,  which  may 
speedily  and  economically  determine  the  disp'ute  ?  I  can  see  not 
the  slightest  ill  consequences  that  can  flow  from  such  an  agree- 
ment, and  I  see  great  advantage  that  may  arise  from  it.  Public 
policy,  therefore,  seems  to  me  to  require  that  effect  should  be 
given  to  the  contract. 

Then,  my  Lords,  when  we  come  to  the  decided  cases,  if  there 
had  been  any  decision  which  had  not  been  reviewed  by  your  Lord- 
ships, which  adjudged  such  a  contract  to  be  illegal,  I  should  ask 
your  Lordships  to  reverse  it ;  for  it  would  seem  to  me  really  to 
stand  on  no  principle  whatsoever.  It  probably  originated  in  the 
contests  of  the  differents  Courts  in  ancient  times  for  extent  of 
jurisdiction,  all  of  them  being  opposed  to  any  thing  that  would 
altogether  deprive  every  one  of  them  of  jurisdiction.  There  is  a 
saying  of  Lord  Coke,  which  is  the  original  foundation  of  this  doc- 
trine :  it  is  this, ''  If  a  man  makes  a  lease  for  life,  and  by  deed 
grant  that  if  any  waste  or  destruction  be  done,  that  it  shall  be 
redressed  by  neighbours,  and  not  by  suit  or  plea ;  notwithstand- 
ing, an  action  of  waste  shall  lie,  for  the  place  wasted  cannot  be 
recovered  without  a  plea."  Where  an  action  is  indispensable,  yoa 
cannot  oust  the  Court  of  its  jurisdiction  over  the  subject,  because 
justice  cannot  be  done  without  the  exercise  of  that  jurisdiction. 
That  is  all,  and  there  is  no  doubt  about  that.  This  is  the  founda- 
tion of  the  doctrine  that  the  Courts  are  not  to  be  ousted  of  tlieir 
jurisdiction. 

But  I  am  glad  to  think  that  there  is  no  case  that  I  am  aware 
of  that  will  be  overturned  by  your  Lordships'  affirming 

*  854    *  the  judgment  now  in  dispute.     Because  all  that  has  been 

hitherto  decided  in  Thompson  v.  Chamockj  and  the  other 
cases  referred  to,  is  this,  that  if  the  contract  between  the  parties 
simply  contains  a  clause  or  covenant  to  refer  to  arbitration,  and 
goes  no  further,  then  an  action  may  be  brought  in  spite  of  that 
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clause,  although  there  has  been  no  arbitration.  But  there  is  no 
case  that  goes  the  length  of  saying,  that  where  the  contract  is  as  it 
is  here,  that  no  right  of  action  shall  accrue  until  there  has  been 
an  arbitration ;  then  an  action  may  be  brought,  although  there 
has  been  no  arbitration.  Now,  in  this  contract  of  insurance  it  is 
stipulated,  in  the  most  express  terms,  that  until  the  arbitrators 
have  determined,  no  action  shall  lie  in  any  Court  whatsoever. 
That  is  not  ousting  the  Courts  of  their  jurisdiction,  because  they 
have  no  jurisdiction  whatsoever,  and  no  cause  of  action  accrues 
until  the  arbitrators  have  determined.  Therefore,  without  over- 
turning the  case  of  Thompson  v.  Chamock,  and  the  other  cases  to 
the  same  effect,  your  Lordships  may  hold  that,  in  this  case,  where 
it  is  expressly,  directly,  and  unequivocally  agreed  upon  between 
the  parties  that  there  shall  be  no  right  of  action  whatever  till  the 
arbitrators  have  decided,  it  is  a  bar  to  the  action  that  there  has 
been  no  such  arbitration. 

It  gives  me  great  satisfaction  to  know  that  while  this  case  has 
been  pending,  there  has  been  a  decision  bearing  upon  this  question 
in  the  Court  of  Exchequer,  in  which  this  case  arose  (a  Court 
which  has  recently  lost  a  Very  great  ornament  and  a  very  high 
authority),  and  that  case  is  expressly  in  point  with  the  present, 
and  seems  to  me,  further,  to  show  that  this  judgment  of  the  Court 
of  Exchequer  Chamber  ought  to  be  affirmed.  My  Lords,  that  is  a 
case  which  was  decided  in  Hilary  term  of  the  present  year: 
it  is  the  case  of  Brown  v.  Overbury}  It  was  an  action 
*  on  a  horse  race.  The  winner,  who  had  contributed  to  *  855 
the  sweepstakes,  said  that  his  horse  had  won,  and  brought 
an  action  against  the  stakeholder  to  recover  the  stakes.  But  it 
was  a  condition  of  the  race,  that  if  any  dispute  arose,  the  stewards 
should  decide.  He  first  attempted  to  say  that  the  stewards  had 
decided ;  but  it  turned  out  that  the  stewards  had  not  decided,  for 
they  differed  in  opinion.  Then  he  attempted  to  show  that  his 
horse  had  won.  But  the  Judge  held  that  he  could  not  go  into 
that ;  that  even  if  the  horse  could  clearly  be  shown  to  have  won, 
the  action  had  not  accrued  till  the  arbitrators,  the  stewards,  had 
determined ;  and  so  the  plaintiff  was  nonsuited.  The  case  was 
brought  before  the  Court  of  Exchequer,  and  the  Judges  of  that 
Court  unanimously  concurred  in  the  ruling  of  the  Judgp  at  Nui 
PritUj  and  upon  this  very  reason,  that  it  was  part  of  the  contract 

1  11  ExcIl  715. 
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that  tbe  stewards  should  decide,  and  not  a  jury,  and  that  it  could 
not  be  brought  before  a  jury  till  the  stewards  had  determined ; 
and  they  would  not  allow  the  plaintiff  to  recover  either  the  sweep- 
stakes or  his  own  contribution,  and  the  nonsuit  was  confirmed. 
Now  I  cannot  distinguish  that  case,  in  principle,  from  the  present. 
Substitute  stewards  for  arbitrators,  and  it  is  the  same  question, 
whether  it  is  a  contract  of  insurance,  or  a  contract  upon  a  Iiorse 
race,  which  by  Act  of  Parliament  is  legal.  The  Court  of  fix- 
chequer  held,  that  in  that  case  the  action  could  not  be  maintained 
until,  the  stewards  had  decided,  and  that  therefore  it  was  a  good 
defence  to  the  action  that  the  stewards  had  not  decided.  Here 
the  plea  is,  that  the  arbitrators  have  not  decided  as  to  the  liability 
of  the  underwriters,  or  the  amount  to  be  recovered,  and  therefore 
an  action  will  not  lie.     That  seems  to  me  to  be  a  strong  authority 

in  point,  and  calculated  to  remove  any  scruples  that  any  pf 
*  856    your  Lordships  *  may  have  in  maintaining  the  judgment 

of  the  Court  of  Exchequer  Chamber. 
For  these  reasons,  I  am  happy  to  say  that  I  entirely  concur  in 
the  view  of  this  case  taken  by  my  noble  and  learned  friend  tbe 
Lord  Chancellor,  and  I  think  the  judgtnent  ought  to  be  affirmed. 

The  Lord  Chancellor.  —  I  ought  to  state,  before  I  put  the 
question,  that  I  have  communicated  with  Lord  Brougham,  who 
heard  the  case  argued,  but  is  now  absent,  in  consequence  of  illness, 
and  he  authorises  me  to  say  that  he  entirely  concurs  in  the  view 
which  my  noble  and  learned  friend  and  myself  have  taken  of  this 
case. 

Jtidgment  for  the  defendatU  in  error ^  with  eosU. 

Lords'  Journal,  10th  July,  1856. 
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BOROUGH  OF  BERWICK-UPON-TWEED. 

1856.    Jane  23,  24,  27  ;  Julj  15. 

James  Jeffreys  Oswald,    ....    Plaintiff  in  error .^ 

The  Mayor,  Aldermen,  and  Burgesses  of )  7^  /.    ,    .   . 

,     .  ,     ^  ^  r,,  I  Defendants  in  error. 

the  borough  of  Berwick-upon-Tweed,       .  ) 

Surety,  Discharge  of,  by  Change  in  Obligation. 

The  5  &  6  Wm.  4,  c.  76,  §  58,  required  that  the  council  of  a  borough  nhould 
annually  elect  the  treasurer  of  the  borough.  While  that  Act  was  in 
force,  D.  M.  was  elected  treasurer  of  the  borough  of  •  Berwick  for  "  the  ♦  867 
year  ending  9th  November,  1842,  if  it  should  so  long  please  the  said 
council,  but  not  otherwise."  He  gave  bond  with  sureties  for  the  due  discharge 
of  the  duties  of  his  office.  The  bond  recited  the  election,  and  was  conditioned 
for  the  due  accounting  by  D.  M.  for  all  such  monies,  &c.  '*  as  I,  the  said  D.  M., 
shall  or  may  recover,  or  receive,  in  virtue  of  my  said  appointment  as  treasurer 
as  aforesaid,  during  the  whole  time  of  my  continuing  in  the  said  office  in  con- 
sequence of  the  said  election,  or  under  any  annual  or  other  future  election  of 
the  said  council,  to  the  said  office."  Afler  this  bond  had  been  given,  the  6  &  7 
Vict.  c.  89,  was  passed.  The  sixth  section  of  that  Act  repealed  the  fifly- 
eighth  section  of  the  previous  statute,  and  directed  that,  instead  of  the  treas- 
urer being  annually  elected,  he  should  "  hold  his  office  during  the  pleasure  of 
the  council  for  the  time  being."  D.  M.  was  re-elected  in  November,  1848, 
after  the  passing  of  this  latter  statute  :  no  fresh  bond  was  taken  :  — 

Held,  that  under  the  original  bond,  the  sureties  continued  liable ;  that  the  elec- 
tion in  November,  1843,  was  '*  a  future  election,"  within  the  true  intent  and 
meaning  of  the  bond ;  and  that  D.  M.  did  continue  in  the  office  of  treasurer 
within  the  true  intent  and  meaning  of  the  said  bond. 

This  was  an  action  of  covenant.  By  a  deed  poll  or  writing 
obligatory,  dated  in  January,  1842,  under  the  hands  and  seals  of 
Dayid  Murray,  John  Campbell  Renton,  James  JeflFreys  Oswald, 
William  Murray,  and  John  Johnston,  the  last  four  persons  became 
bound  as  sureties  for  the  due  discharge  by  David  Murray  of  the 

^  There  were  three  actions  in  the  Court  below,  and  three  writs  of  error  in  this 
House.  The  first  writ  of  error  was  brought  in  the  name  of  Dobie  and  another, 
executors  of  William  Murray  v.  The  Mayor,  &c.  of  Berwick,  and  under  that 
name  the  case  was  argued.  The  other  cases,  involving  precisely  the  same  point, 
were  made  to  depend  on  the  decision  of  the  first.  It  has  been  deemed  more 
convenient  to  retain  in  this  report  the  name  under  which  the  case  was  heard  and 
reported  in  the  Court  below. 
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duties  of  the  office  of  treasurer  of  the  borough  of  Berwick-upon- 
Tweed.  The  deed  recited  the  resolution  of  the  town  council, 
passed  in  the  previous  December,  requiring  sureties  to  the  amount 
of  2000/1,  and  that  ^^  at  every  quarterly  and  adjourned  meeting  of 
the  council,  and  also  at  any  special  meeting,  if  then  required  so  to 
do,  the  treasurer  should  present  a  correct  aotount  of  the  cash  in  his 
possession,  and  that  the  treasurer  should  be  appointed  for  the  re- 
mainder of  the  year,  ending  the  9th  of  November,  1842,^  if  it 
*  858  should  so  long  please  *  the  said  council,  but  not  otherwise." 
The  deed  then  recited  the  appointment  of  David  Murray, 
and  declared  the  duties  he  undertook,  one  of  which  was,  ^'  well  and 
truly  to  pay  unto  the  said  mayor,  &c.,  or  to  their  successors  in 
office,  all  such  rents,  sum  and  sums  of  money,  principal,  interest, 
and  penalties,  and  other  monies  whatsoever,  as  I,  the  said  David 
Murray,  shall  or  may  recover  or  receive,  in  virtue  of  my  said  ap- 
pointment as  treasurer  as  aforesaid,  during  the  whole  time  of  my 
continuing  in  the  said  office,  in  consequence  of  the  said  election, 
or  under  any  annual  or  other  future  election  of  [by]  the  said 
council  to  the  said  office."  The  liability  of  the  sureties  was 
limited  to  the  sum  of  2000/.  The  declaration  averred,  that  D. 
Murray  held  the  said  office  in  consequence  and'  under  and  by  vir- 
tue of  the  said  election  in  the  deed  poll  mentioned,  and  in  conse- 
quence and  under  and  by  virtue  of  other  future  elections  of  the 
said  council  to  the  said  office,  from  the  time  of  the  making  of  the 
said  deed  poll  until  and  at  and  after  the  respective  times  of  the 
receiving  and  receipt  by  him  as  such  treasurer  as  aforesaid  of  the 
monies,  &c."     Breach. 

The  defendant  pleaded  several  pleas,  of  which  the  sixth  and 
seventh  are  alone  material  to  be  considered.  The  sixth  plea  stated, 
that  after  the  passing  of  the  6  &  7  Vict.  c.  89,*  the  council,  in 
November,  1843,  under  the  authority  of  that  Act,  appointed  David 
Murray  to  be  treasurer  of  the  borough  thenceforth  during  the 
pleasure  of  the  council  for  the  time  being,  and  he  then  accepted 
and  continued  in  the  office,  under  and  by  virtue  of  the  last- 

^  This  appointment  was  made  under  the  5  &  6  Wm.  4,  c.  76,  §  58,  by  which  it 
is  enacted,  that  **  the  council  of  every  borough,  shall  in  every  year  appoint  a  fit 
person,  not  being  a  member  of  the  council,  to  be  the  treasurer  of  the  boroagh.'* 
This  provision  was  afterwards  repealed  by  the  6  &  7  Vict  c.  89,  §  6. 

*  Which  by  §  6  directs  that  in  future  the  office  of  treasurer  of  a  borough  is  not 
to  be  subject  to  annual  election,  but  to  be  during  the  pleasure  of  the  council  fot 
the  time  being. 
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mentioned  election,  and  not  *  under  any  other  election  or    *  859 
appointment  whatsoever.     The  plea  then  alleged  perform- 
ance of  the  duties  until  and  at  the  time  of  the  said  re-election  in 
November,  1848. 

The  seventh  plea  alleged  the  making,  delivery,  and  the  accept- 
ance by  the  mayor,  &c,  of  another  bond,  in  satisfaction  and  dis- 
charge of  the  first. 

The  plaintiff  demurred  to  these  pleas,  and  took  issue .  on  the 
rest.  The  verdict  was  given  for  the  plaintiff  on  all  the  issues  of 
fact,  but  the  judgment  was  stayed  till  there  should  be  a  decision 
on  the  demurrer.  After  hearing  an  argument  on  the  demurrer, 
the  Court  of  Queen's  Bench  held  that  the  change  of  the  mode  of 
election  in  November,  1843,  did  not  release  the  defendants,  for 
that  the  functions  and  duties  of  the  office  remaining  the  same,  the 
office  remained  the  same  as  before.^  The  Judges  in  the  Ex- 
chequer Chamber  (Lord  Chief  Justice  Jervis,  Lord  Chief  Baron 
Pollock,  and  Mr.  Baron  Maule,  diss.)  afterwards  affirmed  that 
judgment.'  This  writ  of  error  was  then  brought.  The  Judges 
were  summoned,  and  Mr.  Baron  Alderson,  Mr.  Justice  Coleridge, 
Mr.  Justice  Wightman,  Mr.  Justice  Cresswell,  Mr.  Justice  Erie, 
Mr.  Justice  Williams,  Mr.  Baron  Martin,  Mr.  Justice  Crompton, 
Mr.  Justice  Crowder,  and  Mr.  Baron  Bramwell  attended. 

Sir  F.  Kelly  and  Mr.  Joseph  Brown  for  the  plaintiff  in  error.  — 
This  case  must  be  treated  upon  principle,  because  no  other  re- 
sembles it  in  its  circumstances,  and  because,  though  this  writ  of 
error  is  brought  against  the  judgments  of  two  Courts,  three 
Judges  of  the  highest  authority  were  dissentients  in  the 
Court  of  Exchequer  Chamber.  The  principle  *  of  law  *  860 
might  be  thought  to  have  been  fully  settled  by  the  case  of 
Lord  Arlington  v.  Merricke^  that  wherever  there  is  a  change  in 
the  nature  of  the  matter  in  respect  of  which  the  suretyship 
was  entered  into,  the  surety  was  discharged.  There  has  been 
such  a  change  in  this  case.  At  the  time  the  bond  now  sued  on 
was  executed,  the  office  was  an  annual  office ;  the  principal  was 
certainly  liable  to  account  at  the  end  of  the  year,  and  might  be 
called  on  to  account  at  intermediate  periods  between  the  date  of 
his  appointment  and  the  termination  of  it.     He  might  not  be  re- 

^  1  £llis  &  B.  295.  ■  2  Wms.  Saund.  403-411. 

'  S  Ellis  &  B.  653. 
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elected  if  he  did  not  then  duly  account.  That  was  a  protection 
to  the  sureties:  Whitcher  v.  Hall.^  The  sureties  must  be  con- 
sidered to  have  bound  themselves  only  with  reference  to  that 
annual  liability  to  account,  which  would  of  course  be  a  far  greater 
protection  to  them  than  if,  by  the  very  tenure  of  the  oflSce,  the 
accounting  might  be  postponed,  and  an  accumulation  of  arrears 
might  arise.  The  declaration  here  shows  that  the  liability  now 
sought  to  be  charged  against  them  has  arisen  entirely  from  the 
postponement  of  this  early  liability  to  account.  The  not  duly 
accounting  is  alleged  to  have  occurred  between  the  day  of  the  first 
election  and  the  24th  of  June,  1848.  The  principal  might  have 
been  called  on  to  account  only  at  tlie  last-named  period,  and  then 
these  sureties  could  not  be  liable.  This  delay  in  accounting  is  the 
mischief  against  which  the  rule  of  law  would  protect  them.  They 
would  be  discharged  if  the  Legislature  had  changed  the  appoint- 
ment from  an  annual  one  to  one  for  life,  or  had  made  the  treasurer 
accountable,  not  to  the  council  of  the  borough,  but  to  the  Lords 
of  the  Treasury.  They  are  equally  discharged  by  the  change 
now  effected.  And  this  cannot  be  called  a  continuing  in 
^  861  the  same  office,  *  for  its  nature  and  duties  are  changed,  and 
the  last  appointment  of  David  Murray  must  be  looked  on 
as  a  new  election  under  a  new  statute. 

The  words  "  under  any  annual  or  other  future  election,"  do  not 
mean  such  an  election  as  that  which  has  now  taken  place  under 
the  6  4  7  Vict.  c.  89 ;  that  sort  of  election  was  not  then  antici- 
pated ;  it  would  have  been  illegal  when  this  deed  was  executed ; 
and  the  contract,  especially  in  a  statutory  obligation  like  this, 
must  be  taken  to  have  reference  to  the  state  of  the  law  at  the  time 
the  contract  was  made.  These  words  must  mean  "  otlier  future 
election  according  to  the  provisions  of  the  law  now  in  existence," 
which  would  be  an  annual  election  ;  or  they  might  be  introduced 
to  meet  the  possible  recurrence  of  an  election  such  as  was  then 
made,  namely,  one  made  in  the  early  part  of  the  year,  and  termi- 
nating in  the  November  of  the  same  year ;  but  they  certainly  could 
not  have  been  intended  to  meet  the  case  of  an  election  for  a  longer 
period  than  a  year.  They  must  be  construed  according  to  the 
recital  in  the  deed,  which  supposes  future  appointments  to  be  made 
according  to  the  law  in  force  when  the  deed  was  executed. 

The  authorities  show  that  these  are  the  established  principles  of 

^  5  B.  &  C.  269. 
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construction  applicable  to  cases  on  the  liability  of  sureties.  In  the 
Northwestern  Railway  Company  v.  Whinray^  a  change  in  the  mode 
of  paying  the  principal  liberated  the  surety.  In  KitBon  v.  Julian^ 
it  was  held  that  a  bond  given,  like  this,  on  an  annual  appointment, 
cannot  be  extended  by  the  continuance  in  office  of  the  principal, 
but  that  the  liability  ceases  at  the  end  of  a  year.  Then  came  the 
case  of  Bonar  y.  Macdonald^  where  the  principal,  a  clerk  in  a 
banking-house,  on  having  his  salary  raised,  undertook  to 
become  liable  to  one  fourth  *  of  the  losses  on  discounts,  and  *  862 
this  was  held  to  discharge  the  surety,  though  the  loss  sought 
to  be  recovered  from  him  arose,  in  fact,  not  upon  the  new  liability, 
but  on  the  responsibilities  of  the  clerk,  as  settled  in  the  original 
agreement.  In  Bartlett  v.  TJie  Attorney- General ^^  a  bond  given  as 
security  for  a  collector  of  the  customs  was  held  not  to  extend  to 
cover  defalcations  arising  from  his  collecting  a  subsequently  cre- 
ated duty  upon  coals.  If  the  covenant  is  to  do  a  certain  thing, 
which  at  that  time  is  lawful,  and  the  law  changes,  and  the  thing  to 
be  done  becomes  unlawful,  the  covenant  becomes  void.  Comyns,^ 
Broom's  Maxims.®  Hassell  v.  Long^  and  Peppin  v.  Cooper^  show 
that  the  words  of  a  security  like  this  must  be  restrained  by  the 
provisions  of  the  statute  under  which  the  security  is  given.  The 
Courts  cannot  be  called  on  to  calculate  the  amount  of  increase  of 
risk  in  each  case.     If  any  increase  arises,  the  surety  is  discharged. 

The  Solicitor- General  (^Sir  R.  Bethell)  and  Mr.  Manuty  for  the 
defendants  in  error.  —  The  argument  on  the  other  side,  as  to  the 
change  in  the  time  of  accounting,  cannot  be  sustained  when  the 
words  of  the  93d  section  of  the  5  &  6  Wm.  4,  c.  76,  are  considered. 
By  that  section  it  is  directed  that  the  accounts  shall  be  rendered 
once  a  year ;  when  annual  election  to  the  office  was  dispensed  with 
by  the  6  &  7  Vict,  no  change  was  made,  and  there  was  no  neces- 
sity for  introducing  into  that  statute  any  provision  on  the  sub- 
ject. That  remains  as  before.  There  has  not,  therefore,  been  any 
such  change  in  the  nature  of  the  office  as  to  render  applicable 

»  10  Excb.  77. 

*  24  Law  J.  N.  S.  Q.  B.  202,  4  EUiB  &  B.  854. 

■  8  H.  L.  Cm.  226.  .  •  "  Nova  CoDBtitutio,"  p.  28. 

«  Parker,  277.  '2  Maule  &  S.  368. 

*  Com.  D  g.  Covenant  E  8.  F. 

*  2  B.  &  Aid.  431.  See  Simson  v.  Cooke,  1  Bing.  452 ;  and  Leadley  v.  Evanf, 
2  Bing.  32. 
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*  868   any  of  *  the  cases  or  of  the  principles  referred  to  by  the 

other  side.  Murray  was  continued  in  the  office,  within  the 
meaning  of  the  bond,  his  reappointment  being  a  continuing  by 
^^  other  future  election "  as  therein  described.  Sureties  are  at 
liberty  by  law  to  enter  into  such  a  contract,  and  the  words  of 
the  bond  show  that  here  they  have  entered  into  it. 

The  argument  that  the  words  "  any  annual  or  other  future  elec- 
tion "  must  mean  an  election  for  the  same  legal  duration  as  that 
which  then  existed,  is  answered  by  the  case  of  Augero  v.  Keen} 
where  such  words  were  declared  by  Lord  Abinger  to  mean  the  na- 
ture of  the  office,  not  its  duration.  An  alteration  in  the  nature  of 
the  office  is  alone  material.  No  such  alteration  has  been  made 
here. 

It  may,  however,  be  admitted  that  these  contracts  are  to  be  con- 
strued with  reference  to  the  law  in  existence  at  the  time  they  were 
made  ;  but  how  would  that  affect  this  case  ?  The  law  at  the  time 
required  an  annual  election,  but  the  words  of  the  contract,  ^'  other 
future  election,"  show  that  the  parties  meant  the  contract  to  be  in 
force  during  the  whole  time  D.  Murray  was  in  office,  under  what- 
ever form  of  election  he  might  hold  his  office. 

The  cases  are  easily  answered.  In  the  Northwestern  Company  v. 
Wkinray?  the  payment  was  an  essential  part  of  the  contract,  and 
the  nature  of  the  contract  was  altered  when  a  salary  was  changed 
to  a  payment  by  a  commission  on  the  quantity  of  coal  sold.  In 
KUaon  v.  Julian^  the  obligation  was  only  for  one  year,  at  the 
expiration  of  which  it  came  to  an  end,  and  the  principal  held  the 
office  beyond  that  period.  There  is  no  doubt  about  the  principles 
stated  in  the  judgment  in  Bonar  v.  Macdonald^  namely, 

*  864    that  in  order  to  discharge  the  surety  there  must  *  be  some- 

thing which  prejudices  him,  or  amounts  to  a  new  contract. 
There  is  nothing  of  the  kind  here.  BartUtty.  The  Attorney^  Gen- 
eral ^  does  not  resemble  the  present,  for  there  the  nature  and  ex- 
tent of  the  principal's  duty  were  changed,  and  a  new  responsibility, 
of  a  larger  kind  than  before  existed,  was  sought  to  be  cast  on  the 
surety.  On  the  other  hand,  the  cases  of  Frank  v.  Edwards^  and 
Worth  V.  Newtony^  are  instances  where,  even  without  such  strong 

M  M.  &  W.  390.  •  Parker,  277.     • 

*  10  Exch.  77.  •  8  Exch.  214. 

*  24  Law  J.  N.  S.  Q.  B.  202,  4  EUia  &  B.  854.  '  10  Exch.  247. 
«  8  U.  L.  Cas.  226. 
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words  as  are  found  in  this  case,  the  liability  of  the  surety  was  held 
to  continue. 

Sir  F,  Kelly y  in  reply.  —  The  provisions  of  the  93d  section  have 
no  effect  on  those  of  the  60th  section,  which  specifically  require 
an  account  at  the  end  of  the  year  of  office,  and  provide  a  summary 
remedy  in  case  of  a  refusal  to  account ;  here  the  termination  of 
the  office  being  indefinitely  postponed,  the  compulsory  accounting, 
n^ich  is  the  real  protection  to  the  sureties,  is  postponed  with  it. 
The  moment  the  duration  of  the  office  wets  changed  the  nature  of 
it  was  changed,  and  the  obligation  of  the  sureties  was  discharged. 

It  is  impossible  to  contend  that  officers  appointed  for  a  year,  who 
must  at  the  end  of  each  year  render  an  account  of  the  discharge 
of  their  duties,  and  officers  appointed  during  pleasure,  and  who 
may  therefore  hold  office  for  life,  can  be  treated  in  any  respect  as 
identical. 

The  Lord  Chancellor  proposed  that  the  following  questions 
should  be  put  to  the  Judges :  — 

"  Whether  the  election  of  David  Murray  in  the  sixth  plea,  men- 
tioned to  have  been  made  on  the  9th  of  November,  1843, 
was  a  future  election  to  the  office  of  treasurer  within  *  the    *  866 
true  intent  and  meaning  of  the  bond  stated  in  the  declara- 
tion ?  " 

"  Whether  after  such  election  the  said  David  Murray  did  con- 
tinue in  the  office  of  treasurer  within  the  true  intent  and  meaning 
of  the  said  bond  ?  " 

Agreed  to. 

27  June. 

Mr.  Baron  Alderson.  —  My  Lords,  her  Majesty's  Judges  have 
considered  the  two  questions  put  by  your  Lordships  to  them,  and 
they  have  deputed  me  to  give  their  unanimous  answer. 

As  to  the  first  question,  we  are  all  of  opinion  that  it  must  be 
answered  in  the  affirmative.  >^ 

By  the  recitals  in  the  bond,  dated  on  the  15th  of  January,  1842,  ' ' 
it  was  stated  that  the  council  of  the  borough  and  town  of  Berwick- 
upon-Tweed  had,  on  the  11th  of  January,  1842,  elected  David 
Murray  treasurer,  at  a  salary  of  60/.  from  the  corporation  fund, 
and  102.  from  the  borough  fond,  and  that  the  treasurer  was 
directed  to  find  sureties ;  and  that  at  every  quarterly  and  ad- 
journed meeting  of  the  council,  and  at  any  special  meeting,  if 
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reqaired  so  to  do,  be  should  present  a  correct  accoont  of  the  eadi 
in  his  possession.  And  it  was  lastly  agreed  that  the  treasurer 
should  be  appointed  for  the  remainder\>f  the  year  ending  the  9th 
of  November,  1842,  if  it  should  so  long  please  the  council,  but  not 
.  otherwise.  It  was  then  provided  that  the  sureties  should  be  bound 
for  David  Murray  during  the  whole  time  of  his  continuing  in 
office,  in  consequence  of  the  said  election,  "  or  under  any  annual 
or  other  future  election  "  of  the  said  council  to  the  said  office. 

At  the  time  when  this  bond  was  executed  the  office  ^of  treasurer 
was  an  annual  office,  to  which,  under  the  Statute  5  &  6  Wm.  4,  c. 
76,  §  58,  the  council  was  in  every  year  to  appoint  a  person ;  but 
by  the  6  &  7  Vict.  c.  89,  §  6,  the  Legislature,  after  reciting  that 
this  office  was  then  an  annual  one,  and  that  such  annual 
*  866  appointment  was  inconvenient  *  and  unnecessary,  directed 
the  council  in  future  to  appoint  to  such  office  during  pleas- 
ure. This  Act  of  Parliament  came  into  operation  on  the  24th  of 
August,  1843,  during  the  currency  of  the  period  for  which  the 
first  annual  election  of  David  Murray  was  made,  that  year  ending 
on  the  9th  of  November,  1843.  Under  tliis  new  law  the  re- 
election of  David  Murray  took  place,  to  wliich  your  Lordships' 
first  question  relates. 

Now  what  was  the  liability  which  the  sureties  undertook  ?  It 
was,  to  be  answerable  for  David  Murray's  defaults  during  his  con- 
tinuance in  the  office.  Any  breach,  therefore,  in  the  continuity  of 
his  holding  the  office  would  put  an  end  to  their  liability.  No  such 
breach  of  continuity,  however,  happened.  But  then,  according  to 
the  case  of  Arlington  v.  Merricke^  coupled  with  and  explained  by 
the  case  of  The  Liverpool  Waterworks  Company  v.  Atkinson y^  the 
responsibility,  which  according  to  the  first  of  those  cases  would 
have  been  confined  to  the  period  limited  by  the  first  election,  may 
be  increased  in  its  duration  by  the  words  of  the  covenant,  if  their 
reasonable  and  proper  construction  will  warrant  it.  That  is  then 
the  question  here.  It  is  certain  that  the  sureties  meant  not  to 
limit  their  responsibility  to  the  first  election  ;  for  they  agree  to  be 
bound,  '^  if  David  Murray  continues  in  the  said  office  under  any 
annual  or  other  future  election."  What  do  these  words  mean  ? 
In  the  first  place,  they  mean  that  he  must  continue  in  the  said 
office ;  and  this  restrains  the  liability,  not  merely  by  the  continuity, 
but  also  by  the  identity  of  the  office.    Its  duties,  therefore,  primd 

^  2  Wma.  S&und.  403.  *  6  East,  507. 
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faciej  must  not  be  changed  ;  its  liabilities  and  checks  must  not  be 
varied  ;  nor  even  its  duration  or  tenure  altered. 

But  then  this  last,  it  is  said,  is  specially  provided  for  by 
•  the  other  words,  "  annual  or  other  future  election  "  ;  for  *  867 
the  natural  meaning  of  those  words  is  '^  any  future  election, 
whether  annual  or  other  than  annual."  If  so,  the  bond  contains 
a  declaration  that  the  sureties  will  be  liable  though  the  duration 
or  tenure  of  the  office  be  changed,  and  although  the  appointment 
may  cease  to  be  annual.  And  in  truth  that  change  entails  all  the 
consequences  which  necessarily  follow  it,  even  as  to  the  change  of 
liabilities,  if  any  there  be  ;  for  if  the  change  of  the  duration  was 
contemplated,  ^d  the  mere  change  of  duration  necessarily  varies 
the  liability  to  account,  that  alteration  of  the  liability  to  account 
must  be  considered  as  contemplated  also.  And  this  would  make 
it  immaterial  to  consider  the  learned  counsel's  elaborate  argument 
as  to  increase  of  the  risk  arising  out  of  the  necessity,  if  the 
appointment  remained  annual,  of  an  accounting  during  each  year 
or  witliin  three  months  after  its  end,  having  been  varied  by  the 
appointment  becoming  an  appointment  to  the  office  during  pleasure. 
This,  even  if  well  founded,  which  may  be  doubted,  would  not  alter 
the  result ;  for  it  is  an  alteration  of  the  risk  which  necessarily 
follows,  if  at  all,  from  the  mere  change  of  .the  duration  of  the 
office,  and  if  that  change  was  contemplated,  this  increase  of  the 
risk  must  have  been  contemplated  also. 

But  then  it  was  said  that  words  such  as  these  with  which  we 
have  to  deal  are,  according  to  Arlington  v.  Merricke^  and  various 
other  cases,  to  be  modified  and  construed  according  to  the  words 
of  the  recital  of  the  deed ;  and  then  it  is  suggested  that  the  deed 
must  be  construed  as  containing  a  recital  that  the  future  appoint- 
ments must  be  made  according  to  the  law  which  was  in  force  when 
the  deed  was  executed.  But  this  is  a  mere  fallacy,  wholly,  we 
think,  inconsistent  with  the  words  of  the  covenant,  which  are 
quite  general. 

*  The  reason  for  referring  to  the  recitals  in  a  deed  is  be-  *  868 
cause,  from  the  circumstances  and  facts  there  stated,  the 
parties  themselves  have  plainly  expressed  their  intention  ;  and 
consequently  in  accordance  with  that  expressed  and  specific  inten- 
tion the  Courts  construe  and  modify  the  more  general  words  of 
their  covenant.  But  it  is  somewhat  strange  to  propose  that  the 
Court  should  construe  their  covenant  by  wliat  must  be  at  most  an 
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implied  recital  suggested  bj  the  counsel,  and  that  where  there  is 
no  express  recital  on  this  subject  at  all.  And  therefore,  after  all, 
we  can  only  in  the  present  case  construe  the  words  of  the  covenant 
without  any  such  light  being  thrown  upon  them  ;  and  doing  so  we 
cannot  doubt  that  the  natural  and  reasonable  construction  of  the 
words  '^  under  any  annual  or  other  future  election  "  is  ^*  under 
any  future  election,  whether  annual  or  other  than  annual." 

An  election  ^'  during  pleasure  "  is  beyond  all  doubt  an  election 
"  other  than  annual."  No  one  could  have  doubted,  if  the  words 
of  the  covenant  had  been  ^^  annual  or  during  pleasure."  The 
words  used,  however,  do  include  that,  and  something  more,  for 
they  include  all  future  elections,  biennial  or  triennial,  or  in  any 
other  manner. 

According  to  this  construction,  which  we  think  to  be  the  true 
one,  the  office  remains  the  same  in  all  respects.  It  is  unchanged 
as  to  its  duties,  and  as  to  its  liabilities  also,  except  so  far  as  the 
latter  are  necessarily  altered,  if  at  all,  by  the  alteration  of  its 
tenure  or  duration.  It  is  undoubtedly  changed  as  to  its  tenure 
and  duration  ;  but  then  we  think  that  this  being  provided  for 
specially  by  the  bond,  does  not  make  any  difference  in  the  con- 
K  tinned  responsibility  of  the  sureties. 

We  therefore  unanimously  answer  your  Lordships'  first  ques- 
tion, that  in  our  opinion  the  election  of  David  Murray  on 
*  869  the  9th  November,  1843,  was  a  future  election  *  within  the 
bond.  And  we  answer  your  Lordships'  second  question, 
that  in  our  opinion,  after  such  election  David  Murray  continued 
in  the  office  of  treasurer  within  the  true  intent  and  meaning  of 
the  bond. 

The  Lord  Chancellor.  —  My  Lords,  before  I  finally  advise  your 
Lordships  fts  to  the  course  to  be  taken  upon  this  writ  of  error,  I 
should  wish  to  have  an  opportunity  of  considering  a  little  more  at- 
tentively the  opinion  of  the  learned  Judges  which  has  just  been  de- 
livered by  Mr.  Baron  Alderson.  At  the  same  time  I  feel  myself 
entitled  to  say  that  their  opinion  entirely  accords  with  that  which  I 
formed  when  I  heard  the  argument.  But  before  I  finally  advise  your 
Lordships  as  to  the  course  which  I  think  you  ought  to  take,  I  wish 
to  compare  the  language  which  has  been  so  clearly  stated  in  that 
opinion  with  the  opinions  of  the  three  learned  Judges  in  the  Court 
below,  who  came  to  an  opposite  conclusion. 
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15  Jnly. 

The  Lord  Chanceixor.  —  My  Lords,  the  question  here  turns 
mainly  upon  the  construction  of  two  Acts  of  Parliament  relating 
to  municipal  corporations.  The  first  was  the  original  Act  of  the 
6  4  6  Wm.  4,  c.  76,  by  the  68th  section  of  which  Act  it  is 
enacted,  "  That  the  council  of  every  borough,  on  the  9th  day 
of  November  in  the  present  year,  shall  appoint  a  fit  person  to  be 
the  treasurer  of  the  borough,  and  shall  take  such  security  for 
the  due  execution  of  liis  ofiice  as  they  shall  think  fit."  By  that 
Act  he  was  required  to  be  appointed  every  9th  day  of  November. 

That  continued  to  be  the  law  as  to  the  election  of  treasurers  of 
boroughs  till  the  year  1843,  when  the  Act  of  the  6  &  7  Vict.  c.  89, 
was  passed,  by  the  6th  section  of  which,  after  reciting  that 
the  annual  election  to  the  office  of  treasurer  *  was  inconven-  *  870 
lent  and  unnecessary,  it  was  enacted  that  part  of  the  former 
Act  should  be  repealed,  and  that "  the  council  of  every  borough 
§hall,  on  the  9th  day  of  November  next  after  the  passing  of  this 
Act,  or  on  the  9th  day  of  November  next  after  such  borough  shall 
be  incorporated,  appoint  a  fit  person,  not  being  a  member  of  the 
council,  to  be  the  treasurer  of  such  borough,  who  shall  thence- 
forth hold  his  ofiice  during  the  pleasure  of  the  council  for  the 
time  being." 

Mr.  David  Murray  having  been  appointed  in  the  year  1842,  pre- 
vious to  the  passing  of  that  Act,  was  elected  under  the  provisions 
of  that  Act,  in  November,  1843,  to  hold  the  ofiice  of  treasurer 
during  pleasure.  He  afterwards  became  a  defaulter ;  and  the 
question  which  arose  on  the  several  actions  against  his  sureties 
was,  whether  this  bond  extended  to  his  treasurership  after  he  had 
been  elected  "  during  pleasure,"  under  the  Act  of  1843,  or  whether 
it  was  confined  to  his  treasurership  to  which  he  was  elected  at  the 
time  the  bond  was  given,  namely,  in  1842. 

Now,  that  question  turns  mainly  upon  the  terms  of  the  deed 
[his  Lordship  read  them].  The  important  words  are  these,  ^^all 
such  sums  of  money,  &c.  as  I,  the  said  David  Murray,  shall  or  may 
recover  or  receive  in  virtue  of  my  said  appointment  as  treasurer 
as  aforesaid,  during  the  whole  time  of  my  continuing  in  the  said 
office  in  consequence  of  the  said  election,  or  under  any  annual  or 
other  future  election  of  the  said  council  to  the  said  office." 

The  declaration  set  out  the  bond,  to  which  the  defendant 
pleaded  the  new  election  under  the  subsequent  Act  of  Parlia- 
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ment,  and  at  the  trial  the  verdict  was  that  he  was  elected  treasurer, 
from  time  to  time,  but  that  he  had  not  duly  accounted.  The  con- 
test was,  whether  that  election  under  the  subsequent  Act  of  Par- 
liament made  him  a  continuing  treasurer,  liable  to  account,  as  he 
had  been  before. 

*  871        *  My  Lords,  it  was  held  in  the  Court  of  Queen's  Bench, 

in  which  the  action  was  brought,  that  he  was  liable,  and 
that  decision  of  the  Court  of  Queen's  Bench  was  brought  by  writ 
of  error  to  the  Exchequer  Chamber,  where  a  large  majority  of  the 
Judges  was  of  the  same  opinion,  though  undoubtedly  there  were 
dissentients  of  the  very  highest  character,  —  Sir  William  Maule, 
then  a  member  of  that  Court,  Lord  Chief  Justice  Jervis,  and 
Lord  Chief  Baron  Pollock.  Against  that  decision  of  the  Court  of 
Exchequer  Chamber  a  writ  of  error  has  been  brought,  and  has 
now  been  argued  at  your  Lordships'  bar,  and  your  Lordships  have 
had  the  assistance  of  a  great  number  of  the  Judges.  Those 
learned  persons  considered  the  case  very  attentively,  and  gave 
their  unanimous  opinion  in  favour  of  the  judgment  which  had 
been  pronounced  by  the  Court  of  Queen's  Bench.  I  must  con- 
fess that,  even  if  they  had  not  been  of  that  opinion,  I  should  have 
felt  no  difficulty  whatever  in  recommending  your  Lordships  to  con- 
cur in  that  judgment,  first,  of  the  Court  of  Queen's  Bench,  and 
afterwards  of  the  Exchequer  Chamber. 

It  has  been  contended,  upon  the  authority  of  a  well-known  case 
in  Saunders's  Reports,^  that  where  a  person  has  been  elected  to  an 
office,  and  has  given  a  bond,  with  sureties,  only  to  discharge  the 
duties  of  that  office,  if  it  appeared  by  the  recital  of  the  bond  that 
that  office  was  an  annual  office,  and  he  was  re-elected,  and  con- 
tinued in  the  office  after  that  year,  neither  of  the  sureties  was 
bound,  nor  could  the  party  himself  be  bound  by  virtue  of  his 
bond.  Bift  that  case  turned  upon  the  particular  nature  of  the 
recital.  The  recital  in  that  case  was,  that  the  party  appointed 
had  been  appointed  a  postmaster  for  the  space  of  six  months ;  and 
there  the  bond  was  conditioned  upon  his  duly  performing 

*  872    the  duties  of  the  said  office  so  long  as  *  he  shall  continue 

postmaster.  It  was  held,  upon  very  intelligible  grounds, 
that  that  meant  so  long  as  he  shall  continue  postmaster  according 
to  the  recital,  namely,  that  he  had  been  appointed  for  six  months, 
that  is  to  say,  it  bound  the  parties  for  the  whole  six  months, 

^  Ix>rd  Arlington  v.  Merricke,  2  Wnu.  Saund.  408. 
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whether  he  continued  in  office  for  the  whole  of  that  period,  or 
only  for  a  part  of  it.  But  when  the  six  months  came  to  an  end, 
and  he  was  re-elected,  then  the  recital  shows  that  the  persons  then 
bound  did  not  mean  to  be  bound  for  a  future  election  ;  because, 
looking  at  the  true  construction  of  the  instrument,  all  the  parts 
being  taken  together,  it  is  clear  that  what  they  meant  to  bind 
themselves  for  was,  for  the  holding  of  office  during  the  time  men- 
tioned in  the  recital.  But,  of  course,  it  is  competent  to  parties  to 
make  themselves  liable  to  a  future  appointment,  if  they  think  fit ; 
and  here  the  terms  of  the  bond  are  express,  that  they  are  liable 
for  all  money  ''  which  I,  David  Murray,  shall  or  may  recover  or 
receive  in  virtue  of  my  said  appointment  as  treasurer  as  aforesaid^ 
during  the  whole  time  of  my  continuing  in  the  said  office,  in  con- 
sequence of  the  said  election,  or  under  any  annual  or  other  future 
election  of  the  said  council  to  the  said  office.''  By  the  law  as  it 
then  stood  there  could  be  no  election  but  an  annual  election,  but 
the  parties  chose  to  enter  into  a  contract,  binding  themselves  as 
sureties  for  David  Murray,  as  treasurer,  under  any  election, 
whether  "  annual  or  other."  There  could  be  no  other  election 
than  an  annual  one,  except  by  virtue  of  an  alteration  in  the  law. 
The  law  has  been  altered. 

I  do  not  go  into  the  question  whether  any  one  could  ingeniously 
find  out  a  case  in  which  their  might  be  a  "  future  election  "  with- 
out a  change  in  the  Act  of  Parliament.  I  think  it  was  perfectly 
competent  to  these  parties  to  stipulate  for  the  continuance  of  the 
suretyship,  howsoever  he  was  elected,  and  for  what  time 
soever  he  was  elected ;  and  *  if,  in  point  of  fact,  he  is  *  873 
elected,  and  continues  in  office,  and  there  is  no  break  in  his 
appointment,  then  the  sureties  would  be  liable.  That  was  the 
opinion  of  the  Court  of  Queen's  Bench,  and  of  the  Exchequer 
Chamber.  It  is  the  opinion  which  has  been  communicated  to 
your  Lordships  by  the  learned  Judges,  delivered  by  Mr.  Baron 
Alderson,  in  answer  to  questions  put  by  your  Lordships  to  them 
at  the  conclusion  of  the  argument.  In  that  opinion  I  entirely 
concur,  and  I  therefore  move  your  Lordships  that  the  judgment  of 
the  Court  below  be  affirmed. 

Judgment  for  defendant  in  error ,  toith  costs. 

Lords'  Journals,  16th  July,  1856. 
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SATER  V.  BRADLT. 
1855.    July  23,  26,  27.    1856.    May  20,  23 ;  Jane  26 ;  Jaly  24. 

George  Sater, Appellant. 

Jane  Bradly,  the  wife  of  Stephen  Bradly,  and  |  »^,-,^j--/^ 
others, )       ^^ 

Wm.     "  Male  Line"    "  Female  Line."    Name  and  Arms, 

A  testator  directed  that  a  certain  portion  of  his  property  should  be  invested,  and 
.  the  dividends,  &c.  paid  among  his  brothers  and  sisters  and  their  children;  that 
the  residue  should  accumulate  for  twenty-one  years  after  his  death,  at  the  end  of 
which  time  the  accumulated  fund  (to  which  the  testator  gave  the  name  of  his 
^  capital  property  ")  was  to  become  the  property  of**  the  then  nearest  of  kin  to  my- 
self in  the  male  line  in  preference  to  the  female  line."  The  *'  inheritor  "  of  thia 
capital  property  was  to  assume  the  testator's  surname  "  if  not  of  that  surname,** 
and  was  to  **  bear  and  use  the  arms,  with  the  differences,  which  may  have  been 
at  any  time  previous  to  my  death  assigned  to  mti."  The  testator  in  a  memo- 
randum, dated  some  time  afterwards  (and  which  was  admitted  to  proof  as  a 
codicil),  directed  that  his  gold  medal  given  for  the  capture  of  Java  should  de- 
scend with  *'  the  patent  of  my  armorial  bearings  to  the  inheritor  of  my  capital 
property.*'    The  Crown,  in  consideration  of  the  distinguished  services 

^874  of  the  testator,  had,  between  *the  date  of  the  will  and  of  the  codicil, 
made  a  grant  of  arms  to  the  testator  "  and  his  descendants,"  and  failing 
them,  then  (wiih  the  omission  of  emblazoning  the  Java  medal)  **  to  be  borne 
by  the  descendants  of  his  late  father,  with  due  and  proper  differences."  At 
the  date  of  the  will  and  at  the  death  of  the  testator  he  had  two  brothers  and 
several  sisters  living.  The  two  brothers  (unmarried),  the  unmarried  sisters, 
and  two  of  the  married  sisters  died  within  the  twenty-one  years,  leaving  one 
married  sister  and  the  sons  and  daughters  of  her  married  sisters  and  of  herself 
surviving.  B.,  the  son  of  a  paternal  uncle  of  the  testator,  claimed  the  "  capital 
property  "  of  the  testator,  as  being  the  only  person  who  answered  the  descrip- 
tion of  "the  nearest  of  kin  in  the  male  line":  — 

Held^  that  he  was  not  entitled,  the  words  of  the  will  not  restricting  the  gift  to  a 
male  claiming  through  males. 

The  married  sister  was  held  entitled  to  the  ^  capital  property." 

This  was  an  appeal  against  a  decree  of  Yice-Chancellor  Wood, 
which  had  been  affirmed  on  appeal  by  the  Lords  Justices. 

In  the  month  of  July,  1816,  Commodore  (afterwards  Admiral) 
George  Sayer,  c.  B.,  being  then  in  command  of  the  naval  forces  in 
the  East  Indies,  wrote  with  his  own  hand,  on  board  the  ship 
^^Leda,"  the  will,  the  construction  of  which  gave  rise  to  the  question 
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in  this  case.  He  first  appointed  his  brothers  Charles  and  Benjamin 
Sayer  his  executors ;  he  then  gave  a  specific  legacy  to  a  married 
sister^  Mrs.  Innes,  and  directed  the  investment  of  the  remainder  of 
his  property  in  the  joint  names  of  his  two  brothers  and  of  such 
sisters  as  at  the  time  of  his  death  should  be  unmarried,  on  trust  to 
pay  three  fourths  of  the  interest  among  his  two  brothers  and  his 
six  sisters,  or  such  of  them  as  might  be  alive  on  each  dividend  day, 
and  to  apply  the  remaining  fourth  of  the  interest  among  their 
children  for  the  purposes  of  education.  At  the  death  of  the  last 
survivor  of  his  brothers  and  sisters,  three  fourths  of  the  interest 
were  to  be  paid  to  his  nephews  and  nieces,  and  the  remain- 
ing fourth  to  their  children.  The  *  will  then  proceeded  in  *  875 
the  following  terms :  "  At  the  death  of  the  last  survivor  of 
my  nephews  and  nieces,  whether  born  before  or  after  my  death, 
the  capital  sum  which  at  the  death  of  the  last  survivor  of  them  may 
be  standing  in  virtue  of  this  my  will  in  the  books  of  the  Bank  of 
England,  shall  become  the  property  of  the  then  nearest  of  kin  to 
myself  in  the  male  line,  in  preference  to  the  female  line,  upon  the 
condition  of  the  inheritor  thereof  assuming  the  surname  of  Sayer 
only  (if  not  of  that  surname),  and  that  such  inheritor  of  the  said 
capital  sum  shall  bear  and  use,  according  to  the  law  in  such  case 
enacted,  the  arms,  with  due  difierences,  which  may  have  been,  at 
any  time  previous  to  my  death,  assigned  to  me."  By  a  codicil, 
dated  in  March,  1821,  the  testator  directed  that  instead  of  the  in- 
terest of  the  whole  of  his  property  being  divided  half  yearly,  the 
interest  of  lOfiOOL  should  be  divided  "  among  the  survivors  of  my 
brothers,  sisters,  nephews,  and  nieces  comprised  in  my  will,  in  the 
proportions  therein  specified  from  time  to  time.  And  I  now  direct 
that  the  interest  and  dividends  of  all  the  remainder  of  my  stock, 
over  and  above  the  interest  of  10,000/.  three  per  cents.,  shall  be  in- 
vested half  yearly  as  it  becomes  payable  from  time  to  time,  and  in 
like  manner  the  interest  and  dividends  of  the  invested  interest,  in 
order  that  the  same  shall  accumulate  until  the  expiration  of 
twenty-one  years  from  and  after  my  decease.  At  the  termination 
of  which  period  of  twenty-one  years,  the  whole  capital  sum  then 
standing  in  the  books  of  the  Bank  of  England  in  virtue  of  my  will, 
and  this  a  codicil  thereto,  shall  remain  to  be  disposed  of  towards 
my  then  nearest  of  kin  in  the  male  line,  in  preference  to  the  female 
line,  under  the  conditions  and  restrictions  as  in  my  will  are  set 
forth  by  me ;  the  said  inheritor  first  paying   the  interest  of  the 
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10,000Z.  to  the  survivors  of  my  brothers,  sisters,  nephews, 

*  876    and  nieces  until  the  death  of  the  last  *  survivor  of  them,  in 

the  proportions  prescribed  by  my  will." 

The  testator,  in  April,  1831,  added  a  memorandum  (which  was 
admitted  to  proof,  as  a  second  codicil),  directing  the  distribution 
of  certain  legacies  and  memorials,  and  went  on  thus :  ^*  My  gold 
medal  for  Java,  and  badge  of  the  Order  of  the  Bath ;  my  Clarence 
medal,  seals  engraved  with  my  own  arms ;  the  snuff-box  presented 
to  me  by  the  present  sovereign  of  the  Netherlands ;  my  ancient 
chinaware,  left  me  by  my  great-uncle  Valentine  Sayer,  and  all  my 
pictures,  especially  of  my  said  great-uncle  and  his  wife ;  silver 
canopy  staff.  Naval  Histories,  Thorn's  *  Capture  of  Java,'  to  be  pre- 
served by  them"  [the  executors],  "  to  descend  with  the  patent 
and  painting  of  my  armorial  bearings  to  the  inheritor  hereafter  of 
my  *•  capital  property,'  to  and  the  descendants  who  may  from  time 
to  time  succeed  thereto." 

On  the  20th  November,  1821,  a  grant  of  arms  was  made  to  the 
testator,  which,  recording  his  Majesty's  approbation  of  his  services 
in  the  capture  of  Java,  and  reciting  the  testator's  prayer  for  **  our 
granting  and  assigning  such  armorial  ensigns  to  be  borne  by  him 
and  his  descendants,  and  by  the  other  descendants  of  bis  late  father 
Benjamin  Sayer,"  did  grant  arms,  introducing  the  Java  medal,  as 
therein  described,  ^^  to  be  borne  by  him  and  his  descendants,  and 
without  the  said  medal,  by  the  other  descendants  of  his  late  father 
Benjamin  Sayer,  with  due  and  proper  differences,  according  to  the 
laws  of  arms." 

The  testator  died  on  the  29th  April,  1831,  leaving  his  two 
brothers  and  six  sisters  surviving.  Three  of  the  sisters  were  mar- 
ried, Judith  Innes,  who  had  no  children,  Elizabeth  Boys,  who  had 
four  children,  and  Jane  Bradly,  who  had  six  children.  The  appel- 
lant George  Sayer,  a  son  of  the  testator's  paternal  uncle, 

*  877    was  also  living  at  the  time  *  of  the  testator's  death.     The 

testator's  brothers  died  unmarried  within  the  twenty-one 
years,  and  at  the  expiration  of  that  period,  Jane  Bradly  was  his 
sole  surviving  sister,  and  therefore  claimed  as  his  nearest  of  kin. 
William  Boys,  the  eldest  son  of  Mrs.  Boys,  claimed  as  the  eldest 
son  of  the  testator's  eldest  sister,  and  the  appellant  claimed  as  the 
only  person  properly  answering  the  description  in  the  will,  "  near- 
est of  kin  in  the  male  line." 
In  September,  1852,  a  bill  was  filed  to  obtain  the  declaration  of 
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the  Court  as  to  the  true  construction  of  the  will,  and  the  cause 
came  on  for  hearing  before  Vice-Chancellor  Wood,  who,  on  the 
24th  January,  1853,  made  a  decree  declaring  that  Mrs.  Bradly  was 
in  the  events  that  had  happened  entitled  to  have  the  accumulated 
fund,  then  amounting  (exclusive  of  the  10,000Z.)  to  about  64,0002., 
transferred  to  her.^  This  decree  having  been  affirmed  by  the 
Lords  Justices,'  the  present  appeal  was  brought. 

The  case  was  first  argued  in  July,  1855,  by  Mr.  Roundell  Palmer 
and  Mr.  Surrage  for  the  appellant,  and  by  the  Solicitor-General 
(Sir  R.  Bethell)  and  Mr.  Giffard  for  the  respondents.  It  was  then 
ordered  to  be  argued  in  the  ensuing  session  by  one  counsel  on  a 
side.  It  was  accordingly  argued  in  May,  1856,  by  Mr.  Roundell 
Palmer,  with  whom  was  Mr.  Surrage,  for  the  appellant,  and  by 
the  Solicitor-General  (Sir  R.  Bethell),  with  whom  was  Mr.  Giffard, 
for  the  respondents. 

The  Judges  were  summoned  for  the  hearing  of  the  second  argu- 
ment, and  Mr.  Justice  Coleridge,  Mr.  Justice  Wightman,  Mr.  Jus- 
tice Erie,  Mr.  Justice  Williams,  Mr.  Justice  Crowder,  Mr.  Justice 
Willes,  and  Mr.  Baron  Bramwell  attended. 

♦Argument  for  the  appellant. — The  words  of  the  will  *878 
signify  the  person  or  persons  who  are  the  nearest  of  blood 
to  the  testator  in  and  as  part  of  the  line  or  course  of  succession 
which  has  throughout  the  quality  of  male.  The  construction  now 
contended  for  is  justified  by  the  meaning  of  the  phrase  ^^  male 
line,"  as  used  in  the  works  of  the  most  eminent  literary  men. 
Bacon's  Historical  Tracts,^  Hume,*  Gibbon,^  Hallam.®  In  each  of 
these  works  the  male  line  of  a  particular  house  is  described  as 
extinguished  on  the  deaths  of  certain  males  though  daughters 
remained.  These  writers  are  referred  to  because  Lord  Justice 
Knight  Bruce  supposed,  erroneously,  that  he  founded  his  judgment 
on  the  familiar  use  of  these  words  in  literary  composition. 

Legal  writers,  whether  treating  of  historical  events  or  confining 
themselves  to  mere  cases  at  law,  give  to  these  words  the  same  con- 

»  10  Hare,  889. 

•  4  De  G.,  M.  &  G.  58. 

»  Vol.  7,  Henry  VH.  (Devey's  ed.)  44,  as  to  Perkin  Warbeck. 

•  Vol.  1  (ed.  1792),  Henry  H.  c.  8. 

^  Misc.  Vol.  2,  p.  259,  with  respect  to  the  Countess  of  Flanders. 

•  Middle  Ages  (7th  ed),  vol.  1,  p.  187 ;  vol.  2,  p.  474. 
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struction.  Blackstone  ^  speaks  of  Stephen  of  Blois,  who  was  the 
grandson  of  the  Conqueror,  by  Adelicia  his  daughter,  as  "  claiming 
the  throne  by  a  feeble  kind  of  hereditary  right,  not  as  being  the 
nearest  of  the  male  line,  but  as  the  nearest  male  of  the  blood 
royal."  And  again,  speaking  of  Henry  IV.,  he  says :  *  "  He  set  up 
a  show  of  two  titles,  the  one  upon  the  pretence  of  being  the  first 
of  the  blood  royal  in  the  entire  male  line,  whereas  the  Duke  of 
Clarence  left  only  one  daughter,  Philippa,  from  which  female 
branch,  by  a  marriage  with  Edmund  Mortimer  Earl  of  March,  the 

house  of  York  descended ;  the  other,  by  reviving  an  ex- 
*  879   ploded  rumour  *  that  Edmond  Earl  of  Lancaster  (to  whom 

Henry's  mother  was  heiress)  was  in  reality  the  elder  brother 
of  King  Edward  I.,  though  his  parents,  on  account  of  his  personal 
deformity,  had  imposed  him  on  the  world  for  the  younger,  and 
therefore  Henry  would  be  entitled  to  the  Crown,  either  as  suc- 
cessor to  Richard  H.,  in  case  the  entire  male  line  was  allowed  a 
preference  to  the  female,  or  even  prior  to  that  unfortunate  prince, 
if  the  Crown  could  descend  through  iei  female  while  an  entire  male 
line  was  existing."  These  authorities  are  conclusive  to  show  that 
the  ^'  male  line  "  must  in  construction  of  law  mean  a  descent 
which  entirely  excludes  females.  Again,  in  Co.  Litt.,^  after 
describing  the  Roman  law,  and  declaring  that  the  feudal  regu- 
lations differed  from  it  in  almost  every  respect,  it  is  remarked  that 
the  policy  of  most  feudal  countries  has  shown  a  great  unwilling- 
ness to  admit  females  into  the  fief;  and  in  the  same  work  it  is  said 
in  a  note,^  that  feudal  honours  and  offices  of  dignity  descend  to 
the  males  alone ;  and  thus  in  the  case  of  Lord  Grey  of  Ruthyn, 
though  the  barony  by  writ,  on  account  of  its  peculiar  creation,^ 
was  allowed  to  go  to  the  daughter  of  the  eldest  son,  the  earldom 
of  Kent,  to  which  the  holder  of  the  barony  had  been  created,  went 
only  to  male  heirs,  and  therefore  on  the  death  of  the  eldest  son 
without  male  issue  passed  over  to  the  son  by  a  second  marriage. 
That  note  is  founded  on  the  report  of  Lard  Ghey  de  JRuthyn's  Cau 
in  Collins,^  where  this  subject  is  most  elaborately  discussed.  In 
the  course  of  the  argument  by  Mr.  Selden  in  that  case,"^  it  is  said, 

1  1  Com.  p.  200.  »  17  Ed.  191  a,  n.  VI.  4  (Mr.  Butler's  note). 

•  1  Com.  p.  20S.  *  15  b,  n.  8. 

•  The  doctrine  thus  assumed  is  now  under  consideration  in  Committee  ftr 
Privileges  in  the  claim  of  the  Grandison  Peerage. 

•  Collins's  Bar.  195.  ^  Collins*s  Bar.  204. 
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speaking  of  the  son  of  a  daughter,  "  he  cannot  *  derive  him-  *  880 
self  from  the  male  line  "  ;  and  Littleton,^  where  that  rule  is* 
expressly  stated,  is  referred  to.  That  was  also  stated  in  Serjeant 
BoUs's  argument,^  and  adopted  on  the  certificate  from  the  Herald's 
College.®  These  authorities  show  the  uniform  and  consistent  use 
of  the  words  by  constitutional  writers  in  the  way  now  contended 
for  by  the  appellant.  The  cases  show  the  same  use  of  them.  la 
Oddie  V.  Woodford^  the  designation  of  "eldest  male  lineal  de- 
scendant "  was  held  to  be  inapplicable  to  a  male  person  claiming 
in  part  through  a  female.  That  judgmeqt  was  afterwards  affirmed 
in  this  House.^  In  Bemal  v.  Bemal^  Lord  Chancellor  Cottenham 
adopted  that  rule  of  construction,  and  there  "  male  children  "  in  a 
Dutch  will  were  held  to  mean  "  male  descendants,"  and  "  male 
descendants"  were  held  to* mean,  according  to  the  English  law, 
descendants  claiming  only  through  males,  and  his  Lordship  there 
expressly  acted  on  the  decision  in  Oddie  y.  Woodford.  Bemal  y. 
Bemal  is  all  the  stronger  for  this  argument,  because,  like  this 
case,  it  related  to  a  gift  of  personal  estate.  Such  is  the  general 
rule  of  interpretation,  and  unless  the  words  of  this  particular  will 
compel  the  application  of  a  different  rule  it  must  goyern  the  case 
now  under  appeal. 

There  are  many  difficulties  that  would  attend  the  construction 
contended  for  by  the  respondents.  The  testator's  brother,  Charles 
Sayer,  lived  to  within  six  months  of  the  period  of  distribution. 
Suppose  he  had  left  a  son,  could  it  be  said  that  Mrs.  Bradly 
would  take  to  the  exclusion  of  that  son  merely  because  she  would 
be  nearer  of  kin  to  the  testator,  though  the  son  of  the  brother 
would  be  the  heir  male  of  the  family,  and  would  be  entitled 
to  the  arms  ?  *  Again,  suppose  Charles  Sayer  had  left  the  *  881 
son  of  a  son,  would  Mrs.  Bradly's  daughter  for  a  similar 
reason  exclude  him  ?  If  not,  then  it  is  plain  that  the  words  "  near- 
est of  kin,"  though  they  may  aid  in  the  construction  of  the  will, 
cannot  receive  a  force  which  will  enable  them  to  override  the  words 
"  in  the  male  line."  The  latter  words  are  alone  authoritative.  The 
testator  gave  two  lines.  The  "  inheritor,"  whom  he  speaks  of  in 
the  singular  number,  was  to  be  found  in  one  of  those  lines.  How 
were  they  to  be  distinguished  ?  into  the  male  line  and  tl)e  female 

.  ^  Co.  Litt  25  a.  *  8  Mylne  &  C.  5S4. 

*  Collins,  210,  et  seq.  *  8  Mylne  &  C.  625,  et  seq. 

■  CoUins's  Bar.  249.  *  3  Mylne  &  C.  559. 
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line.  The  ^'  male  line,"  such  as  the  law  designates  it,  was  to  be 
preferi'ed.  When  that  failed,  but  not  before,  the  female  line  was 
to  come  in.  Though  a  female  might  come  of  the  male  stock,  yet 
she  would  not  be  in  the  male. line,  for  the  male  line  stops  the  mo- 
ment a  female  comes  in.  Oddie  y.  Wooc^ord  clearly  establishes 
that  proposition. 

The  intention  of  the  testator  was  not  directed  solely  in  favour  of 
brothers  and  sisters,  nephews  and  nieces,  for  in  the  memorandum, 
dated  in  April,  1831,  he  says :  ^^  I  desire  that  a  handsome  marble 
monument  shall  be  plac^pd  to  my  memory  (close  to  that  of  my 
great-grandfather  Valentine,  and  great-uncle  Valentine  Sayer, 
within  St.  Clement's  church.")  In  another  place  he  speaks  of  his 
chinaware  and  his  pictures  left  him  by  his  great  uncle.  His  affec- 
tionate reference!  to  these  relations  shows  that  he  had  in  his  mind 
all  the  members  of  his  family,  and  that  when  he  spoke  of  the 
^^  male  line,"  he  gave  it  that  meaning  which  the  law  would  ascer- 
tain for  him,  a  meaning  which  would  make  it  applicable  among  all 
the  male  members  of  his  family,  and  would  not  restrict  it  to  his 
brothers  alone.  The  arms  clause  assists  this  construction,  for  the 
testator  directs  his  arms  to  be  borne  by  the  inheritor,  with  ^'  due 
differences."  Now,  differences  can  only  be  marked  on  the  arms 
of  males,  for  they  signify  of  what  house  the  bearer  of  the 
*  882  arms  is,  and  *  indeed,  correctly  speaking,  no  female  can 
'^  bear  "  arms,  though  she  may  exhibit  them  in  a  curtain, 
or  a  lozenge,  to  show  to  what  family  she  belongs.  Co.  Litt.,^  Ber- 
ry's "  Heraldry."  *  It  is  clear,  therefore,  that  Mrs.  Bradly  could 
not  comply  with  the  words  of  the  will,  for  she  could  not  "  bear  '* 
the  arms,  and  as  that  is  a  condition  of  the  inheritance,  it  shows 
that  the  deyise  is  not  applicable  to  a  female  inheritor  of  the  prop- 
erty. 

The  testator's  appropriation  of  the  interest  of  the  10,0002. 
among  his  nephews  and  nieces,  is  one  argument  to  show  that  he 
intended  some  other  person  rather  than  any  one  thus  provided  for 
to  be  the  "  inheritor  "  of  his  property.  The  use  of  that  word 
proves  that  the  '^  inheritor  "  was  not  intended  to  take  as  a  pur- 
chaser. The  testator's  intention  was  to  found  a  family,  and  in 
doing  so  he  could  not  have  meant  to  exclude  a  relative  who 
bore  the  very  name  which  he  was  so  anxious  honourably  to  per- 
petuate. 

*  Co.  Litt  27  a.  ■  Encyc.  of  Heraldry,  tit  Differences. 

[  676  ] 


SATEB  V.  BBADLT.  *882 

Argument  for  the  respondent.  —  The  sole  question  in  this  case 
is,  whether  tlie  appellant  can  be  said  to  fill  the  character  of  ^^  near- 
est of  kin  in  the  male  line."  The  contention  on  his  part  is,  that 
no  one  can  do  so  but  a  male,  claiming  through  an  unbroken  series 
of  males.  This  argument  assumes  to  treat  the  will  as  if  the  words 
^^  male  line  "  stood  alone.  That  is  not  so,  nor  can  those  words 
control  and  oyerride  the  words  ^^  nearest  of  kin."  The  nearest  of 
kin  must  first  be  discovered,  and  then  among  that  class,  the  male 
line  is  to  be  preferred  to  the  female  line.  According  to  the  con- 
struction put  on  the  will  by  the  other  side,  there  must  be  an  intes- 
tacy, or  else  consequences  must  happen  which  it  is  impossible  to 
conceiye  could  have  been  intended  by  the  testator.  Thus, 
*  according  to  the  argument  of  the  appellant,  if  there  had  *  883 
been  a  brother  and  a  sister  of  the  testator,  and  .both  had 
died  before  him,  the  brother  leaving  a  daughter,  and  the  sister 
leaving  a  son,  neither  the  daughter  nor  the  son  would  have  been 
entitled,  for  neither  would  have  been  strictly  in  the  male  lino. 
Such  a  consequence  would  shock  the  common  sense  of  mankind. 
Again,  if  the  testator's  brother  had  a  son  and  daughter,  and  the 
son  had  daughters,  and  the  daughter  had  sons,  the  grandchildren 
would  not  be  related  to  the  testator,  for  the  granddaughters  would 
not  be  in  the  male  line,  and  the  grandsons  could  not  claim  through 
males.  It  may  be  that  ^*  male  line  "  and  ^^  female  line  "  are  words 
constantly  used  to  describe  male  and  female  descendants,  but  they 
do  not  mean  an  uninterrupted  series  of  males  or  females.  If  they 
did,  the  Queen  would  not  be  in  the  male  line,  with  regard  to  Greo. 
8,  for  she  certainly  is  not  a  male  claiming  through  males,  and  as 
certainly  she  does  not  descend  in  the  female  line. 

The  words  "  male  line  "  do  not  bear,  even  in  the  civil  law,  so 
narrow  and  restricted  a  construction  as  is  now  sought  to  be  put 
upon  them.  In  the  ^^  Tractatus  Illustrium  "  ^  is  a  passage  which 
shows  that  in  order  to  exclude  females  from  a  limitation  in 
the  ^^male  line,"  the  testator  must  use  particular  words,  such 

"  Vol.  8,  p.  124  (ed.  Venice,  1684),  Tract  de  Arte,  Testandi.  "Etsi  testator 
Bubstituat  de8cendent«8  per  lineam  masculinam,  neptis  qnod  ex  filio  masculo  ad 
hereditatem  ex  Bubstitatione  vocabitur ;  aed  si  testator  neptem  admitti  nolit,  reme- 
diam  est,  q'ita  substitutionis  verba  concipiat,  videlicet,  snbstitoat  maicalos  per 
▼irilem  sexnm  descendentes.  £t  notandum  est  quod  si  testator  substituat  lineam 
masculinam,  intelliguntur  etiam  substituti  agnati  ex  lineam  transversali,  quia  in- 
definita  equipoUet  uniyeraali.  Sed  si  testator  aliud  sentiat,  substituat  masculos 
ex  ipso  testatore  descendentes." 
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*884  as  he  certainly  has  *not  used  here;  and  further,  that 
^^ agnates"  are  included  in  the  words  ^^lineam  mascu- 
linam,"  so  that  Mrs.  Bradlj  being  an  agnate  would  be  entitled. 
The  authority  of  Cujacius  is  to  the  same  effect.^  That  shows 
clearly  that  a  granddaughter,  the  daughter  of  a  son,  would  take 
as  being  "  in  the  male  line,''  so  that  on  these  authorities  it  is  clear, 
that  the  phrase,  ^'  male  line,"  does  not  point  exclusively  to  a  male 
claiming  through  males.  The  words  in  the  will  are  clear,  ^^  near- 
est of  kin."  The  respondent,  Mrs.  Bradly,  would  answer  that 
description,  if  those  words  stood  alone ;  but  then  it  is  said  that 
the  other  words  qualify  them.  That  argument,  however,  cannot 
be  supported  by  authority.  Oddie  v.  Woo€(ford^  and  Bemalr. 
Bemal^  are  not  in  point  for  the  purpose  for  which  they  are  now 
cited :  the  construction  there  adopted  was  with  reference  to  the 
words  of  those  particular  wills  alone.  Here  the  person  to  take 
notwithstanding  the  word  ''  inheritor  "  is  a  purchaser,  which  makes 
a  diiSerence  with  regard  to  the  construction.  On  this  point,  it  is 
observed  in  Jarman  on  Wills,^  ^^  that  in  order  to  entitle  a  person 
to  inherit  by  the  description  of  heir  male,  or  heir  female  of  the 
body,  it  is  essential  not  only  that  the  claimant  be  of  the  prescribed 
sex,  but  that  such  person  trace  his  or  her  descent,  through  the 
male  or  female  line,  as  the  case  may  be.  Thus  it  is  laid  down  by 
Littleton^  that  ^if  lands  be  given  to  a  man,  and  the  heirs 
male  of  his  body,  and  he  hath  issue  a  daughter,  who 
*  885  *  hath  issue  a  son,  and  dieth,  and  after,  the  donee  die :  in 
this  case  the  son  of  the  daughter  shall  not  inherit  by  force 
of  the  entail ;  because  whosoever  shall  inherit  by  force  of  a  gift  in 
tail  male  made  to  the  heirs  male,  ought  to  convey  his  descent 
whole  by  the  heirs  male.'  It  is  otherwise,  however,  in  the  case  of 
gifts  •  to  the  heir  male,  or  female,  by  purchase,  for  if  lands  be 
devised  to  A.  for  life,  and  after  his  decease  to  the  heirs  male  of  the 
body  of  B.,  and  B.  have  a  daughter,  who  dies  in  his  lifetime,  leav- 
ing a  son  who  survives  B.  (all  this  happening  in  the  lifetime  of  A., 
the  tenant  for  life),  such  grandson  is  entitled  under  the  devise, 

^  Opera  (ed.  1628),  Consultatio  XV.  p.  36d,  tit  De  Substitutione  Pnecaria. 
^  Ita  quod  hereditates  et  successiones  supradictoram  testatorum  ad  lineam  maacu- 
linam,  ilia  ezistente,  gradatim  et  succeflsiv^  prout  saprk  semper  deveoiaiity  ipta 
aatem  linea  masculina  deficiente,  ad  femallas,  non  religiosas,  propinquiorea  ex 
recta  linea  ipeonim  testatorum  descendentes.'* 

'  8  Mylne  k  C.  684.  •  Vol  2,  p.  9. 

*  8  Mylne  &  C.  559.  *  Ck>.  Litt.  25  a. 
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as  a  person  answering  the  description  of  heir  male  of  the  body 
of  B.,  he  being  not  only  the  immediate  heir  of  B.  (though  the 
heirship  is  derived  through  his  deceased  mother),  but  being  also 
of  the  prescribed  sex.''  After  which  he  goes  on  to  show  that  this 
rule  was  not  impugned  in  either  Oddie  v,  Woodford  or  Bemal  y. 
Bemalj  the  decision  in  each  case  being  confined  to  the  context  of 
the  particular,  will.  In  Woolmore  v.  Burrows  ^  the  two  estates 
were  clearly  intended  to  go  together,  and  a  construction  different 
from  that  which  was  adopted  would  have  defeated  the  clear  inten- 
tion  of  the  testator,  and  the  Court  itself  made  a  settlement  in 
order  to  carry  into  effect  the  disposition  of  the  will. 

There  are  two  canons  of  construction  applicable  to  this  case : 
the  first  is,  that  the  intention  of  the  testator,  if  it  can  be  discov- 
ered, and  is  not  in  itself  illegal,  is  to  prevail  over  every  thing ;  the 
next,  that  looking  at  the  circumstances  under  which  he  used  the 
words,  a  meaning  must  be  given  to  them  in  accordance  with  the 
reasonable  probabilities  of  the  case,  and  words  in  themselves  clear 
are  not  to  be  diverted  from  their  clear  and  natural  meaning  merely 
because  others  are  introduced  which  are  not  so  easily  intel- 
ligible. *  Now  here  there  is  nothing  in  the  will  which  pro-  *  886 
hibits  putting  on  the  words  their  natural  construction. 

It  is  clear  that  being  named  in  the  will  as  one  of  the  persons  to 
receive  a  specific  benefit,  will  not  operate  to  prevent  the  person  so 
named  from  taking  a  benefit  intended  for  some  one  not  ascertained 
at  the  date  of  the  will :  Witht/  v.  Mangles^  Pearce  v.  Vincent} 
The  latter  of  these  cases  is  quoted  in  Jarman  on  Wills,^  where  the 
substance  of  all  the  reports  is  given.  T.  Pearce,  the  devisee  for 
life,  with  certain  powers  of  appointment,  which  he  never  exercised, 
became  by  an  unexpected  course  of  events  entitled  to  the  ultimate 
gift  of  the  testator's  property,  and  he  was  not  excluded  from 
taking  it  in  that  character  because  he  held  it  for  life  under  a  dis- 
tinct devise;  Lord  Langdale  there  said :  ^'  It  is  argued  that  he 
ought  to  be  excluded  because  the  gift  is  to  Thomas  Pearce  for  life, 
and  the  restrictions  put* upon  him  in  his  character  of  tenant  for 
life  are  wholly  inconsistent  with  an  intention  on  the  part  of  the 
testator  to  give  him  the  absolute  power  over  the  estate.    But  the 

»  1  Sim.  512.  *  Vol.  2,  p.  69. 

•  10  Clark  &  F.  216. 

*  1  Cromp.  &  M.  598,  2  Mjlne  &  E.  800,  2  Scott,  847,  2  Bing.  N.  C.  328,  2 
Keen,  230. 
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testator  could  not  have  had  in  his  view  and  knowledge  that  the 
ultimate  gift,  which  is  limited  to  a  person  unascertained  at  the 
date  of  his  will,  would  go  to  Thomas  Pearce.  The  argument 
derived  from  intention  does  not  apply  in  this  case ;  and  I  am  of 
opinion  that,  upon  the  true  construction  of  the  will,  Thomas 
Pearce  took  under  the  ultimate  limitation,  not  because  he  was  the 
individual  person  intended  by  the  testator  to  take,  .but  because  he 
answers  the  description  of  the  person  to  whom  the  estates  are  ulti- 
mately given."    That  was  a  decision  of  several  Courts  of  law  and 

equity,  and  establishes  that  a  person  may  take  under  a 
*  887    general  limitation,  notwithstanding  an  *  inference  against 

him,  arising  from  the  circumstance  that  he  is  specifically 
included  in  a  distinct  class  of  devisees.  The  argument  against 
the  respondent,  drawn  from  the  fact  that  she  is  one  of  the  persons 
specifically  named  to  take  a  direct  benefit  under  the  10,000i. 
clause,  therefore  fails. 

Then  as  to  the  name  and  arms  clause:  it  is  not  proposed  to 
oonstrue  the  will  by  any  instrument  subsequent  to  the  will,  but 
both  may  be  looked  at  for  the  purpose  of  ascertaining  what  was, 
throughout,  the  intention  of  the  testator.  Take  the  words  in  both 
the  will  and  codicil,  and  it  is  plain  that  the  testator  intended  to 
ask  for  a  grant  of  arms  that  could  be  borne  by  him  and  his 
descendants,  or  the  descendants  of  his  father,  in  other  words,  his 
brothers  and  sisters,  nephews  and  nieces,  but  not  one  that  could 
be  borne  by  any  other  and  more  distant  relatives.  That  grant  he 
obtained,  after  the  date  of  his  will,  and  in  that  particular  form ; 
and  that  shows  in  a  very  clear  manner  what  was  his  intention  with 
regard  to  the  property,  for  the  arms  were  especially  to  be  borne  by 
the  ^^  inheritor"  of  the  property;  and  the  circumstance  that  the 
inheritor  of  the  property  might  not  be  a  male  was  provided  for  by 
tiie  special  directions  as  to  taking  the  surname.  The  arms  clause 
directed  that  the  ^^  inheritor  of  the  capital  shall  bear  and  use  the 
arms,  with  due  diflereuces,  which  may  previous  to  my  death  have 
been  assigned  to  me."  It  has  been  contended  that  this  would 
exclude  a  female  inheritor ;  but  Berry's  '^  Heraldry  "  shows  that 
not  to  be  so.  Females  may  not  bear  crests,  but  may  use  the  coat 
armour  of  their  families  ;  and  Berry  shows  that  in  that  way  they 
may  mark  differences.  He  says :  ^  "  Differences  or  brisures  are 
certain  additaments  to  coat  armour,  whereby  something  is  added 

^  Diet,  of  Heraldry,  tit  Differences. 
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or  altered,  in  order  to  distinguish  the  younger  families  from 
the  elder."    That  is  *  not  exclusively  applied  to  males,  but    *  888 
to  families ;   and    the  difference  being  marked  on  coat 
armour  which  belongs  to  a  family,  a  female  may  use  it  to  designate 
her  family. 

The  claim  of  the  appellant  is  not  sustained,  and  the  judgment 
of  the  Court  below  must  be  affirmed. 

Mr.  M.  Palmer  J  in  reply.  —  The  authorities  cited  lay  down  prin- 
ciples which  apply  beyond  the  particular  wills  then  under  consid- 
eration. If  the  testator  meant  that  a  descendant  of  his  father, 
whether  of  the  male  or  female  line,  should  be  the  ^^  inheritor,"  it 
would  have  been  easy  to  say  so.  He  has  said  what  must  be  taken 
to  be  the  reverse ;  he  has  excluded  females  if  a  male  line  can  be 
found.  The  sole  question  is,  not  whether  the  appellant  has  proved 
his  title,  but  the  House  must  consider  who  is  entitled,  and  must 
fix  on  the  particular  person.  In  the  first  instance,  the  words  of 
the  will  plainly  describe  a  person  who,  like  the  appellant,  is  male, 
of  the  male  line.  That  description  is  not  controlled  by  any  thing 
else.  It  may  be  that  *'  nearest  of  kin,"  if  those  words  stood  alone, 
would  be  in  favour  of  the  respondent,  but  they  do  not  stand  alone, 
and  the  words  "  male  lino  "  qualify  and  control  them. 

The  Lobd  Chancellor  proposed  the  following  question  for  the 
consideration  of  the  Judges :  ^'  Admiral  George  Sayer  duly  made 
and  published  his  will  and  codicil,  and  a  memorandum  thereto,  as 
set  out  in  the  appellant's  case ;  and  soon  after  his  decease  in  1831, 
the  same  were  duly  proved  by  the  executors  therein  named,  and 
all  his  debts  and  funeral  and  testamentary  expenses  were  duly 
paid  by  the  executors  out  of  personal  estate  of  the  testator  not 
specifically  bequeathed ;  and  a  large  surplus  personal  es- 
tate not  specifically  bequeathed,  amounting  to  *  above  *889 
20,000/.  remained  in  their  hands,  and  was  by  them  duly 
converted  into  money,  and  invested  in  the  purchase  of  three  per 
oent.  Bank  annuities,  pursuant  to  the  trusts  of  the  said  will  and 
codicil. 

^'  At  the  end  of  twenty-one  years  after  the  testator's  decease 
the  executors  duly  assented  •  to  the  bequest  of  the  gold  medal 
for  Java,  mentioned  in  the  codicil,  which  medal  they  had  re- 
tained, and  then  still  had  in  their  hands.    The  appellant  de- 
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manded  of  them  the  medal,  but  the  executors  refused  to  deliver 
it  up  to  hhn. 

^^  Can  he  maintain  an  action  for  the  same  ?  " 

27  Jane. 

Mir.  Jugtiee  Coleridge  delivered  the  opinion  of  the  Judges. — 
The  learned  Judges  who  heard  the  argument  have  deputed  me 
to  deliver  their  unanimous  opinion  in  reply  to  your  Lordships' 
question. 

The  appellant  can  only  maintain  an  action  for  the  medal  by 
showing  that  at  the  end  of  twenty-one  years  after  the  decease  of 
the  testator  he  fulfilled  the  terms  used  by  the  testator  in  describing 
the  object  of  his  bounty,  who  is  to  be  the  nearest  of  kin  to  him 
in  the  male  line  in  preference  to  the  female  line. 

The  twenty-one  years  expired  on  the  29th  April,  1852,  and  at 
that  time  the  appellant  was  not  the  nearest  of  kin  to  the  testator, 
as  he  was  his  first  cousin  only,  and  there  was  a  sister  of  the  testa- 
tor, and  a  nephew  (a  sister's  son)  then  surviving.  The  question 
then  turns  upon  the  meaning  of  the  words  "  in  the  male  line  in 
preference  to  the  female  line,"  as  used  by  the  testator  in  his  will 
and  codicil. 

By  the  will  the  testator  directed  the  dividends  arising  upon  his 
stock  to  be  distributed  amongst  his  brothers  and  sisters  and 
nephews  and  nieces  in  certain  proportions  during  their  re- 
*890  spective  lives,  and  then  he  directs  that  at  *the  death  of 
the  last  survivor  of  his  nephews  and  nieces  the  capital  is 
to  be  the  property  of  "  the  then  nearest  of  kin  to  himself  in  the 
male  line,  in  preference  to  the  female  line,"  upon  condition  of  the 
inheritor  assuming  the  surname  of  Sayer  only,  if  not  of  that  sur- 
name, and  bearing  and  using,  according  to  the  law  in  such  case 
enacted,  the  arms  which  may  have  been  at  any  time  before  his 
death  assigned  to  him  (the  testator). 

By  the  codicil  to  his  will  he  leaves  the  dividends  upon  10,0002. 
stock  only,  to  be  distributed  amongst  the  survivors  of  his  brothers 
and  sisters  and  nephews  and  nieces,  and  directs  that  the  residue 
shall  accumulate  for  twenty-one  years  after  his  death,  at  the  end 
of  which  period  the  whole  capital  is  to  go  to  his  ^^  then  nearest 
of  kin  in  the  male  line  in  preference  to  the  female  line,  under  the 
conditions  and  restrictions  as  in  his  will  are  set  forth,"  the  said 
inheritor  first  paying  therefrom  the   interest  of  10,0002.  consols 
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**  to  the  survivors  of  his  brothers,  sisters,  nephews,  nieces,  until 
the  death  of  the  last  survivor  of  them,  in  the  proportions  prescribed 
by  his  will  in  their  behalf  and  in  behalf  of  their  children,  if  any, 
until  the  death  of  the  last  survivor." 

By  a  memorandum  appended  to  the  codicil  and  admitted  to 
proof,  he  directed  that  his  gold  medal  for  Java,  and  badge  of  the 
order  of  the  Bath,  and  some  other  articles,  should  be  preserved  to 
descend  with  the  patent  and  painting  of  his  armorial  bearings  to 
the  inheritor  thereafter  of  his  capital  property,  and  to  the  descend- 
ants who  might  from  time  to  time  succeed  thereto. 

The  object  of  the  testator  seems  to  have  been  to  found  a  family 
of  the  name  of  Sayer,  and  with  the  coat  of  arms  which  might  be 
granted  to  him ;  and  with  this  view  he  appears  to  have  considered 
his  personal  estate  in  the  same  light  as  if  it  had  been  real, 
and  to  have  intended  that  it  *  should  go  to  some  one  indi-  *  891 
vidual  devisee.  But  we  confess  ourselves  unable  to  form 
an  opinion  with  any  thing  like  confidence  as  to  the  individual  who 
fulfils  the  terms  of  the  devise.  It  is,  indeed,  far  easier  to  form  an 
opinion  as  to  a  person  not  being  entitled  than  to  fix  upon  the  per- 
son who  is  entitled. 

For  the  purpose  of  arriving  at  some  conclusion,  it  is  material  to 
consider  the  state  of  the  testator's  family  at  the  respective  dates  of 
the  will  and  codicil.  The  will  was  dated  in  1816,  and  the  codicil 
on  the  29th  of  March,  1831.  At  each  of  those  dates  there  were 
living  two  brothers  and  six  sisters  of  the  testator,  all  of  whom  sur- 
vived him  and  were  his  next  of  kin.  If  they  had  all  survived  the 
twenty-one  years  after  the  death  of  the  testator,  who  would  have 
been  entitled  ?  All  were  equally  near  of  kin,  and  all  in  one  sense 
were  in  the  male  line,  for  all  were  the  children  of  the  testator's 
father.  But  where  all  were  equally  near  of  kin,  but  some  males 
and  others  females,  the  terms  used  would  show  that  the  testator 
meant  to  prefer  the  males  to  the  females.  It  is  clear  that  he  did 
not  mean  to  exclude  his  female  next  of  kin  altogether,  for  the 
words  are  to  my  nearest  of  kin  in  the  male  line  in  preference  to 
the  female  line."  It  may  be  that  the  testator,  by  the  terms  he 
used,  intended  that  if  there  were  two  in  equal  degrees,  one  a  male 
and  the  other  a  female,  the  male  should  be  preferred.  Such  a 
construction  would  however  limit  the  meaning*  of  *'  the  male  line  " 
to  bo  of  the  male  sex.  But  unless  that  be  the  true  meaning,  or 
by  the  words  '^  in  the  male  line  in  preference  to  the  female  line  " 
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the  testator,  who  bad  himself  no  chfldren,  meant  the  next  of  kin 
on  the  father's  side  in  preference  to  the  mother's,  it  is  difficult  to 
give  efiect  to  that  which  seems  to  be  the  primary  qualification  of 
the  object  of  the  testator's  bounty,  that  he  or  she  should  be  ^  the 
nearest  of  kin  to  himself." 

*  892       *  By  the  terms  ^^  nearest  of  kin  in  the  male  line  in  pref- 

erence to  the  female,"  it  is  hardly  to  be  8U{qK)6ed  that  he 
limited  the  objects  of  his  bounty  to  bis  nearest  of  kin  in  the  male 
line  in  the  strictest  sense  of  the  agnaU  of  the  civil  law.  When 
the  codicil  was  made  the  testator  was  fifty-seven  years  old.  His 
two  brothers  were  both  bachelors,  and  as  they  appear  by  the  pedi- 
gree to  have  immediately  followed  the  testator  in  date  of  birth, 
and  as  five  sisters  were  bom  after  them,  they  probably  were  not 
many  years  younger  than  the  testator  himself,  and  he  can  hardly 
be  supposed  to  have  contemplated  any  children  of  theirs  becoming 
entitled  under  his  will.  Two  of  his  sisters  were  married  and  had 
children  of  both  sexes  ;  his  nephews  and  nieces ;  did  he  mean  to 
exclude  them  ?  If  he  did,  it  seems  extraordinary  that  he  should 
not  have  made  some  mention  of  such  an  intention,  and  of  the 
property  going  to  the  cousin  in  the  event  of  his  brothers  dying 
without  leaving  a  son  or  sons  before  the  expiration  of  the  twenty- 
one  years.  It  may  be  said  that  the  clause  in  the  codicil  directing 
that  ^^  the  inheritor  was  to  pay  the  interest  of  10,0001.  to  the  sur> 
vivors  of  the  testator's  brothers,  sisters,  nephews,  nieces,  until  the 
death  of  the  survivor  of  them,"  favours  the  opinion  that  he  did 
mean  to  exclude  his  sisters  and  their  children ;  but  as  his  brothers 
are  mentioned  also,  whom  in  any  view  of  the  case,  he  could  not 
have  intended  to  exclude,  he  may  have  intended  the  payment  to 
be  made  to  such  of  the  survivors  of  the  enumerated  persons  as 
did  not  take  the  capital. 

If  the  testator  had  intended  that  the  object  of  his  bounty  should 
be  an  agnate,  however  remote  his  kin  might  be,  provided  he  were 
an  agnate  in  the  proper  meaning  of  the  term,  he  would  hardly 
have  introduced  the  words  ^Mn  preference  to  the  female  line," 

which  show  that  neither  females  nor  what  he  calls  the 

*  898    female  line  were  to  be  *  excluded,  though  the  preference 

is  to  be  given  to  what  he  calls  the  male  line.  K  an  agnate 
were  intended,  the  necessity  for  the  clause  requiring  the  assump- 
tion of  the  name  of  Sayer  could  only  have  arisen  under  such 
peculiar  circumstances  as  were  unlikely  to  have  occurred  to  his 
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mind,  and  its  introduction  therefore  would  be  liighlj  improbable  ; 
but  it  might  be  applicable  at  once,  or  under  very  probable  circum- 
stances, to  a  sister  or  her  children  taking. 

The  clause  directing  the  inheritor  to  take  the  arms  qf  the  testa- 
tor, is  said  to  present  some  difficulty  in  the  case  of  a  female  inher- 
itor. A  female,  perhaps,  cannot  be  capable  of  bearing  arms,  in  the 
strict  sense,  but  females  may,  as  stated  in  Coke  Littleton,  27  a, 
express  the  arms  and  armouries  belonging  to  their  families  in  a 
lozenge  whilst  unmarried,  and  impale  them  with  their  husband's 
when  married.  But  although  that  clause  may  not  be  an  insuper- 
able objection  to  a  female  being  the  first  taker,  it  certainly  does  to 
some  extent  indicate  an  intention  on  the  part  of  the  testator  that 
the  first  taker  should  be  a  male. 

But  however  this  may  be,  the  grant  of  arms  itself  is  hardly  con- 
sistent with  the  claim  of  the  appellant.  The  grant  is  dated  in 
1821,  after  the  making  of  the  will,  and  before  the  making  of  the 
codicil.  The  grant  is  of  certain  armorial  ensigns  to  be  borne  by 
the  testator  and  his  descendants,  or  ^^  by  the  other  descendants  of 
his  late  father,  Benjamin  Sayer."  At  the  date  of  the  codicil  the 
grant  of  arms  had  been  made,  and  by  reference  to  the  will  and  the 
codicil,  the  person  taking  the  capital  stock  is  to  bear  and  use,  ac- 
cording to  the  law  in  such  cases  enacted,  the  arms,  with  due  differ- 
ences, which  had  been  assigned  to  the  testator  ;  and  by  the  memo- 
randum, the  Java  medal  is  to  go  with  the  patent  and  painting  of 
his  armorial  bearings  to  the  inheritor  of  his  capital  prop- 
erty, and  the  descendants  *  who  might  succeed  thereto.  It  *  894 
is  further  to  be  observed,  that  the  limitation  in  the  grant  of 
arms  '^  to  the  descendants  of  the  late  father,  Benjamin  Sayer,"  is 
stated  in  the  recital  to  have  been  made  at  the  testator's  own  re- 
quest. This  is,  no  doubt,  exceedingly  strong,  almost  conclusive  to 
show  that  whatever  ambiguity  of  expression  the  testator  may  have 
used,  he  intended  some  one  of  the  descendants  of  his  father  to  be 
the  object  of  his  bounty,  he  having  at  the  time  brothers,  sisters, 
nephews,  and  nieces,  descendants  of  his  father ;  and  that  he  did 
not  propose,  when  he  used  the  terms  ^'  nearest  of  kin  in  the  male 
line  in  preference  to  the  female  line,"  that  in  case  his  brothers 
died  without  sons,  the  other  descendants  of  his  father,  male  and 
female,  should  all  be  excluded,  and  the  Java  medal,  patent  of  arms, 
and  capital  stock  go  to  a  cousin,  a  descendant  of  his  grandfather, 
of  whom  he  had  made  no  mention  whatever  in  his  will. 
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We  forbear  to  make  any  eommentaiy  on  the  cases  that  were 
cited,  for  as  the  constraction  of  terms  used  in  a  will  most  depend 
upon  the  context  and  surrounding  circumstances  in  each  particuhir 
case,  a  decision  in  one,  in  which  the  terms  used,  the  context,  and 
the  circumstances  are  not  the  same,  can  hardi j  assist  in  coming  to 
a  conclusion  as  to  the  probable  meaning  of  terms  which  are  ca- 
pable of  different  meanings,  according  to  the  intention  and  under- 
standing of  the  person  using  them.  Eren  arguments  general  in 
their  form  are  very  often  so  affected  by  the  surrounding  circum- 
stances which  suggest  them,  and  to  which  they  are  applied,  that  to 
apply  them  to  a  different  state  of  facts  is  dangerous,  and  likdy  to 
lead  to  an  erroneous  conclusion. 

Upon  the  whole,  it  appears  to  us  that  the  appellant  cannot 
maintain  an  action  for  the  Java  medal. 

*  895  ^  The  Lord  Chancellor. — My  Lords,  the  noble  and 
learned  Lords,  who,  with  me,  heard  the  argument  in  this 
case,^  are  not  now  present,  and  it  is  of  course  extremely  important 
that  they  should  concur  in  whatever  decision  I  may  advise  your 
Lordships  to  come  to.  Therefore,  all  that  I  can  now  do  is,  after 
thanking  the  learned  Judges  for  the  very  full  manner  in  which 
they  hare  investigated  this  subject,  without  expressing  any  opin- 
ion of  my  own  as  to  how  far  I  do  or  do  not  concur  in  the  opinion 
they  have  expressed,  to  move  that  this  opinion  be  printed. 

JiiljS4. 

The  Lord  Chancellor.  —  My  Lords,  the  question  in  this  case 
arises  upon  the  construction  of  the  will  of  a  gentleman  of  the  name 
of  Admiral  George  Sayer,  who  made  his  will  in  1816,  and  died  so 
long  ago  as  the  year  1831.  The  will  is  in  these  terms  —  [his  Lord- 
ship read  it] 

At  the  time  the  testator  made  this  will  in  1816,  and  at  the  time 
of  his  death  in  1881,  there  were  living  his  eldest  sister  Judith, 
whom  he  describes  as  being  amply  provided  for ;  his  two  brothers, 
Charles  and  Benjamin,  who  were  both  bachelors  as  he  himself  was, 
and  whom  he  calls  his  ^'  dear  brothers,"  and  appoints  his  execu- 
tors ;  three  unmarried  sisters,  Mary,  Susanna,  and  Caroline ;  and 
two  married  sisters,  Elizabeth,  the  wife  of  William  Boys,  and  Jane, 
the  wife  of  Stephen  Bradly.    Mrs.  Boys  had  issue  four  children, 

^  Lord  Brongfaam  and  Lord  St.  Leonards. 
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three  sons  and  one  daughter,  and  Mrs.  Bradly  had  issue  one  son 
and  four  daughters.    That  was  the  state  of  the  family. 

According  to  the  will  and  codicil,  taken  together,  there  was  to 
be  an  accumulation  of  the  property  for  the  person  who  would 
eventually  be  entitled  to  it,  for  a  period  of  twenty-one  *  years,  *  896 
That  period  expired  on  the  29th  of  April,  1852,  being 
twenty-one  years  from  the  date  of  the  testator's  death.  The  ques- 
tion was,  who  was  entitled  to  the  property  under  the  description  of 
the  ^^  then  nearest  of  kin  "  (that  is,  nearest  of  kin  at  the  expiration  of 
twenty-one  years  from  the  death  of  the  testator)  ''  in  the  male  line, 
in  preference  to  the  female  line."  Both  the  brothers,  who  were 
appointed  by  him  as  executors,  had  died  previous  to  that  time,  and 
all  the  sisters  had  died  except  one  of  the  married  sisters,  namely, 
Jane  Bradly.  The  state  of  the  immediate  family  at  that  time  (I 
mean  by  the  immediate  family,  his  brothers  and  sisters,  he  having 
died  a  bachelor)  therefore  was,  that  there  were  living,  the  married 
sister,  Jane,  the  wife  of  Stephen  Bradly,  who  had  issue  five  chil- 
dren, namely,  four  daughters  and  one  son  ;  and  the  children  of  the 
other  married  sister  of  the  testator,  Elizabeth  Boys,  who  herself 
had  died,  but  had  left  issue  four  children,  three  of  them  sons. 
There  was  therefore  of  the  testator's  father  no  lineal  male  descend- 
ant claiming  through  males.  There  had  been  sons  and  daughters 
of  the  testator's  father,  but  all  were  dead  except  this  one  married 
daughter.  There  were  sons  of  these  daughters,  but  neither  of  the 
testator's  brothers  had  ever  married,  and  consequently  never  had 
any  issue. 

The  present  appellant.  Captain  George  Sayer,  was  cousin  german 
of  the  testator,  being  a  son  of  Terry  Sayer,  who  was  the  elder  and 
only  brother  of  the  testator's  father. 

The  question  is,  who  was  entitled  to  this  large  accumulated 
residue,  under  that  description  of  the  '^  nearest  of  kin  in  the  male, 
in  preference  to  the  female  line." 

That  being  the  state  of  things,  the  executors  (or  at  least  those 
who  had  come  in  their  places,  for  both  the  executors  were  dead) 
found  that  they  could  not  safely  act,  and  in  consequence  of 
that,  on  the  2d  of  September,  1852,  the  *  executors  filed  a  *  897 
bill,  praying  for  the  directions  of  the  Court,  and  for  a  dec- 
laration of  the  Court,  whether,  upon  the  true  construction  of  the 
will  and  codicil,  the  defendant  Jane  Bradly,  who  was  the  sole 
surviving  sister  of  the  testator,  or  her  husband  in  her  right,  is  the 
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individual  entitled  to  the  residuary  estate  of  G^rge  Sayer,  subject 
to  the  conditions  and  requisitions  in  the  will  and  codicil,  or  whether 
William  Boys  the  younger,  or  any  and  what  other  person  was  en- 
titled thereto ;  or  if  the  Court  should  be  of  opinion  that,  in  the 
events  which  had  happened,  the  trusts,  by  the  codicil  of  the  testa- 
tor declared,  concerning  the  accumulated  fund,  were  incapable  of 
being  performed. 

The  question  is  one  of  very  great  nicety  and  difficulty.  It 
came  on  to  be  heard  before  Yice-Chancellor  Wood,  on  the  24ih 
of  January,  1853.  He  came  to  the  conclusion  that  the  defend- 
ant, Jane  Bradly,  as  the  sole  surviving  sister  and  sole  next  of  kin 
of  the  testator,  was  the  party  entitled,  and  he  decreed  accordingly. 
Against  that  decree  there  was  an  appeal  by  the  present  appellant, 
George  Sayer,  which  the  Lord  Chancellor  referred  to  the  Lords 
Justices,  the  appellant  alleging  that  although  Jane  Bradly  was  the 
sole  next  of  kin  in  the  female  line,  the  sole  next  of  kin  in  the 
male  line  was  himself,  who  was  cousin  german,  being  Uie  only 
person  claiming  relationship  to  the  testator  as  male  through  a 
pure  line  of  males.  That  question  came  on  to  be  argued  before  the 
Lords  Justices,  and  they,  by  their  decree,  on  the  25th  of  May, 
1853,  affirmed  the  decree  which  Vice-Chancellor  Wood  had  so 
made. 

George  Sayer  being  dissatisfied  with  this  decision,  and  consider* 
ing  that  he,  as  the  sole  pure  male  representative  of  the  testator, 
was  the  person  entitled,  brought  the  matter  by  way  of  appeal  to 
your  Lordships'  House,  and  the  case  was  heard  at  very  consider- 
able length  just  before  the  close  of  the  last  session  of  Parlia- 
*  898  ment.  At  that  time  there  were  *  present  my  two  noble 
and  learned  friends.  Lord  Brougham  and  Lord  St.  Leon- 
ards, who  are  not  now  here,  and  after  having  heard  the  case,  on 
considering  the  matter  with  them,  I  came  to  the  conclusion  that 
in  truth  this  was  a  purely  legal  question,  for  although  it  came  to 
be  decided  in  a  Court  of  equity  by  reason  of  the  nature  of  the 
funds  to  be  administered,  the  sole  question  was,  what  was  the  con- 
struction of  that  instrument,  and  that  a  similar  question  might 
arise  as  to  some  of  the  chattels  which  were  given  by  the  same 
instrument,  and  that  this  being  a  purely  legal  question,  and  one 
of  great  nicety,  it  would  be  desirable  that  your  Lordships  should 
have  the  benefit  of  hearing  what  might  be  the  opinion  of  the 
learned  Judges  upon  the  subject.    Though  your  Lordships  would 
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not  necessarily  be  bound  by  their  opinion,  it  would  be  a  very  im- 
portant guide  in  enabling  your  Lordships  to  come  to  a  correct 
conclusion.  Accordingly  your  Lordsliips  declined  giving  judg- 
ment in  this  case  in  the  last  session  of  Parliament,  and  the 
matter  was  this  session  reargued  by  one  counsel  on  a  side  in 
the  presence  of  the  learned  Judges.  After  hearing  the  case  ar- 
gued, your  Lordships  put  to  the  Judges  this  question.  [His 
Lordship  read  it.] 

That  question  having  been  put  to  the  learned  Judges,  they  de- 
livered their  opinion,  through  Mr.  Justice  Coleridge,  coming  to 
the  conclusion  that  such  action  could  not  be  maintained  upon 
the  ground  that  the  appellant  was  not  the  person  answering  to  the 
description  of  ^^  nearest  of  kin  in  the  male  line,  in  preference  to 
the  female  line."  The  learned  Judges  stated,  as  I  have  myself  all 
along  felt,  that  it  would  be  much  easier  in  this  case  to  say  of  any 
particular  person  that  he  was  not  the  person  designated  than  to 
say  who  was  the  person  designated  ;  but  they  come  to  the 
conclusion  (and  this  is  the  only  question  before  your  Lord- 
ships), that  George  Sayer  is  not  the  person  designated. 
*  Between  those  who  claim  against  George  Sayer,  namely,  *  899 
Mrs.  Bradly,  and  the  children  of  her  deceased  sister,  there 
might  be  questions  of  very  great  nicety  and  difficulty,  even  if  the 
claim  of  the  present  appellants  should  be  out  of  the  question ; 
but  those  conflicting  claims  are  not  at  present  before  your  Lord- 
ships. All  that  you  have  to  determine  is,  whether  George  Sayer, 
the  appellant,  is  or  is  not  the  party  entitled. 

My  Lords,  the  appellant,  in  order  to  succeed,  must  satisfy  the 
House  that  on  the  29th  of  April,  1852,  he  was  the  person  answer- 
ing the  description  of  the  '^  nearest  of  kin  in  the  male  line,  in 
preference  to  the  female  line."  Now  in  the  first  place  I  must 
observe,  he  certainly  does  not  fulfil  all  which  is  required  to  bring 
himself  in  terms  within  that  description,  for  he  was  not  next  of 
kin,  nor  one  of  the  next  of  kin.  It  is  a  wholesome  canon  of  con- 
struction to  give  eflect,  if  possible,  to  every  word  in  the  wijl  or 
other  instrument  which  is  to  be  construed,  and  that  rule  ought 
not  to  be  departed  from,  unless  it  is  apparent  that  by  adhering  to 
it  we  should  be  defeating  the  intention  as  collected  from  tlie  con- 
text. The  only  ground  on  which  the  appellant  rests  his  claim  is, 
that  the  person  designated  was  to  be  nearest  of  kin  to  the  testator 
in  the  male  line,  and  that,  it  was  argued,  must  mean  male  nearest 
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of  kin  claiming  through  an  unbroken  line  of  males,  and  so  that  as 
there  was  not  at  the  time  when  the  gift  took  effect  any  male  de- 
scendant of  the  testator's  father,  claiming  through  such  an  un- 
broken line  of  males,  it  became  necessary  to  resort  to  the  descend- 
ants of  his  paternal  grandfather.  And  as  the  appellant  was  on 
the  29th  of  April,  1852,  the  only  child  of  the  testator's  only  pater- 
nal uncle,  it  was  argued  that  he  was  the  next  of  kin  to  the  testator 
in  the  male  line  according  to  the  fair  construction  of  the  will. 
I  do  not  think  that  this  reasoning  would  have  been  satisfac- 

*  900    tory,  *  even  if  the  language  of  the  codicil  had  been  simply 

that  the  residue  shall  remain  to  be  disposed  of  towards  my 
then  nearest  of  kin  in  the  male  line.  But  that  is  not  the  language 
used.  The  words  are  ^'  towards  my  then  nearest  of  kin  in  the  male 
line,  in  preference  to  the  female  line."  This  shows  that  the  female 
line  was  not  in  all  events  to  be  excluded,  but  only  that  it  was  to  be 
postponed.  It  was  a  possible  case  that  at  the  end  of  the  twenty-one 
years  there  might  be  no  descendant  claiming  through  any  paternal 
ancestor  of  his  father.  Unless  we  hold  that  in  that  case  relations 
claiming  through  females  might  be  let  in,  we  must  be  prepared  to 
say  that  there  would  have  been  an  intestacy,  a  conclusion  at  which 
I  think  it  impossible  to  arrive.  But  female  relations,  or  relations 
claiming  through  females,  can  only  be  let  in  by  construing  the  will 
as  giving  to  the  male  line,  not  exclusively,  but  only  preferentially, 
that  is,  by  reading  the  words,  '^  in  the  male  line  in  preference  to 
the  female  line,"  as  if  written  in  a  parenthesis  explanatory  and 
restrictive  of  the  prior  words,  "  my  then  nearest  of  kin."  Prob- 
ably the  testator  had  not  himself  any  perfect  notion  of  what  he 
was  expressing,  or  meant  to  express.  If,  for  instance,  at  the 
period  of  distribution  he  should  have  had  a  nephew,  the  son  of  a 
sister,  and  a  niece,  the  daughter  of  a  brother,  and  all  his  brothers 
and  sisters,  and  his  nephews  and  nieces,  should  then  be  dead,  he 
probably  had  no  well-defined  intention  as  to  which  of  them  should 
take  the  property.  But  that  is  not  the  point  now  to  be  decided. 
What  we  have  to  say  is,  whether  in  such  a  case  it  can  be  collected 
from  the  will  and  codicils  that  he  meant  his  cousin  german  or 
agnate  cousin  to  take  to  the  exclusion  of  his  nephew  and  niece. 
I  think  this  would  be  a  most  violent  presumption  against  the 
probabilities  of  the  case,  and  at  which  we  cannot  arrive  without 

reading  the  words,  ^'  my  then  nearest  of  kin,"  in  a  sense 

*  901    different  *  from  that  which  is  their  primd  facie  legal  im- 
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port.  I  have  said  that  such  a  presumption  would  be  contrary  to 
all  the  probabilities  of  the  case.  And  for  that  I  do  not  rest  merely 
on  the  general  ground  that  a  man  is  likely  to  desire  that  his  prop- 
erty should  go  to  his  own  brothers  and  sisters,  and  their  children, 
rather  than  to  his  cousins ;  but  this  will  seems  to  me  to  furnish 
abundant  grounds  for  showing  that  this  testator  had  in  view  the 
descendants  of  his  own  parents,  and  of  them  alone,  though  if  they 
had  all  failed  before  the  end  of  twenty-one  years,  the  language 
used  by  him  would  have  been  sufficient  to  carry  the  property  to 
collaterals. 

In  the  first  place,  it  is  worthy  of  observation  that  there  is  not  in 
any  part  of  the  will  or  codicil,  or  of  the  memorandum  proved  with 
ihem,  the  smallest  allusion  to  any  collateral  relative  as  an  object  of 
his  bounty,  though  he  does  make  mention  of  a  great-uncle  as  a  re- 
lation, who  had  left  him  some  ancient  china.  Surely  if  he  had 
contemplated  so  unusual  a  disposition  of  his  property  as  that  it 
should  go  to  cousins  in  preference  to  brothers  and  sisters  and  their 
descendants,  he  would  have  made  some  allusion  to  such  an  inten- 
tion, more  especially  as  all  the  language  and  provisions  both  of  the 
will  and  codicil  are  indicative  of  kindly  and  affectionate  feeling  to- 
wards his  brothers  and  sisters,  and  their  children.  By  his  will  he 
appoints  his  dear  brothers  his  executors.  He  explains,  as  the  rea- 
son for  his  giving  only  a  small  legacy  to  his  dear  sister  Judith,  that 
she  was  already  well  provided  for,  and  he  distributes  the  whole  of 
the  income  of  his  property  among  his  brothers,  sisters,  nephews, 
and  nieces  while  any  should  be  living.  By  his  codicil  he  restricts 
what  he  had  given  to  a  sum  of  10,0002.  consols,  with  a  view  of 
accumulating  the  residue  for  the  person  who  should  become  en- 
titled under  the  clause  now  in  dispute.  But  he  expressly 
alludes  to  *  the  more  independent  circumstances  of  his  *  902 
brothers,  and  to  the  large  sums  he  had  given  annually  to 
his  sisters,  as  the  reason  for  the  alteration  he  was  making.  So  that 
it  may  fairly  be  infftred  that  his  affection  towards  his  brothers  and 
sisters,  and  the  children  of  his  married  sisters,  remained  unabated. 

But,  secondly,  not  only  is  there  no  mention  of  any  cousin,  but 
there  is  a  provision  in  the  memorandum  proved  with  the  codicil, 
which  seems  to  me  to  furnish  strong  evidence  that  the  testator 
never  contemplated  the  probability  of  his  property  going  to  any 
one  not  a  descendant  of  his  father.  By  that  memorandum  he  dis- 
poses of  a  gold  medal  and  a  gold  snuff-box,  presented  to  him  by 
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the  Sang  of  the  Netherlands,  and  of  seyeral  other  chattels  which 
he  evidently  prized  highly,  and  which  he  gives  to  his  two  brothers, 
whom  he  had  made  his  executors,  to  be  preserved  by  them,  to  de- 
scend, with  '*  the  patent  and  painting  of  my  armorial  bearings,  to 
the  inheritor  hereafter  of  my  capital  property." 

By  ^^  the  patent  of  my  armorial  bearings,"  the  testator  evidently 
intended  the  grant  of  arms  which  had  been  made  to  him  in  the 
year  1821.  That  grant,  after  reciting  the  services  rendered  by 
him  as  a  naval  officer  in  the  Indian  seas,  and  that,  in  testimony  of 
his  Majesty's  approbation  thereof,  he  had  received  a  gold  medal, 
proceeds  to  state,  that  he,  that  is,  the  testator,  ^'  being  desirous  of 
transmitting  to  his  descendants  the  remembrance  of  this  especial 
mark  of  the  royal  favour,  by  bearing  in  his  armorial  ensigns  some 
distinctions  allusive  to  bis  services,  requested  the  favour  of  his 
Lordship's  "  (that  is,  the  Earl  Marshal's)  ^^  warrant  for  our  grant- 
ing and  assigning  such  armorial  ensigns  accordingly,  to  be  borne 
by  him  and  his  descendants,  and  by  the  other  descendants  of  his 

late  father,  Benjamin  Sayer,  sometime  collector  of  the  cus- 
*  903    toms  at  Deal,  *  deceased,  according  to  the  laws  of  arms. 

And  forasmuch  as  the  said  deputy  to  the  Earl  Marshal  did 
by  warrant  under  his  hand  and  seal,  bearing  date  the  16tli  day  of 
November  instant,  authorise  and  direct  us  to  grant  and  assign  such 
armorial  ensigns  accordingly." 

It  is  plain  from  this  document  that  the  grant  of  arms  was  made 
upon  his  application  to  extend  to  the  descendants  of  his  late  father, 
but  not  to  any  others.  And  when  therefore  he,  by  the  memoran- 
dum proved  as  a  codicil,  directed  that  the  patent  of  the  armorial 
bearings  should  go  to  the  inheritor  of  his  capital  property,  he  must 
surely  have  contemplated  that  that  inheritor  would  be  a  person  who 
was  to  bear  the  arms,  which  would  not  be  the  case  if  the  property 
was  to  go  to  persons  not  being  descendants  of  his  father.  He  could 
hardly  have  desired  that  the  parchment  grant  of  arms  should  go  as 
an  heirloom  to  those  who  would  not  have  an^  right  to  bear  them. 
I  do  not  forget  the  argument  that  females  cannot,  in  the  strict 
heraldic  sense,  bear  a  coat  of  arms,  they  can  only  impale  them  with 
the  arms  of  their  husbands  when  they  marry,  or  express  them 
binder  a  curtain,  or  in  a  lozenge  when  they  are  single,  to  indicate 
what  family  they  are  of.  But  these  are  technical  niceties  of  which 
we  may  well  suppose  the  testator  to  have  been  ignorant.  The  in- 
ference from  his  language  is,  that  he  thought  by  the  grant  of  arms 

[692] 


SATEB  V.  BBADLT.  *903 

he  had  obtained  a  right  iu  which  all  the  inheritors  of  his  capital 
property  would  participate.  If  it  be  said  that  he  must  have  known 
that,  in  the  event  of  all  the  descendants  of  his  father  failing  before 
the  end  of  the  twenty-one  years,  the  property  must  go  to  a  collat- 
eral, who  could  not  use  the  arms,  I  answer  that,  with  two  married 
sisters,  one  of  whom  had  five  and  the  other  four  children  living, 
even  supposing  that  he  did  not  contemplate  the  possibility  of  there 
being  issue  of  his  brothers  and  unmarried  sisters,  a  complete 
failure  of  issue  *  of  his  father  within  twenty-one  years  was  *  904 
so  unlikely,  that  in  all  probability  it  never  presented  itself 
to  his  mind. 

The  result  therefore  of  my  consideration  of  this  case  is,  that  the 
appellant  has  failed  to  make  out  any  title  to  this  property.  I  come 
to  this  conclusion  because  I  think  the  person  to  take  must  show 
himself  to  be  what  the  appellant  is  not,  one  of  the  nearest  of  kin  of 
the  testator  at  the  end  of  twenty-one  years  from  his  death.  It  is  not 
necessary  to  consider  whether  by  "  nearest  of  kin  "  we  are  to  under- 
stand strictly  nearest  of  kin,  or  those  who  would  take  as  such  under 
the  Statute  of  Distributions,  for  the  appellant  does  not  bring  him- 
self within  either  class ;  and  if  we  were  to  depart  from  the  strict 
language  which  the  testator  has  used,  and  give  the  property  to  a 
person  who,  though  a  male  agnate,  did  not  answer  the  full  descrip- 
tion of  those  whom  the  testator  pointed  out  as  the  objects  of  his 
bounty,  we  should,  as  I  think  I  have  shown,  be  acting  against,  not 
only  what  his  intentions  were  likely  to  be,  but  further  in  violation 
of  intentions  reasonably  deducible  from  the  context  of  the  instru- 
ments themselves. 

The  yice-Chancellor  first,  the  Lords  Justices  afterwards,  and 
lastly,  the  learned  Judges,  whose  assistance  we  had,  all  arrived  at 
a  conclusion  adverse  to  the  appellant.  In  that  opinion  I  concur, 
and  therefore  shall  move  your  Lordships  to  affirm  the  judgment 
below,  and  to  dismiss  the  appeal.  I  much  regret  that  my  noble 
and  learned  friends.  Lord  Brougham  and  Lord  St.  Leonards,  who 
heard  the  case  with  me,  are  prevented  by  indisposition  from  at- 
tending here  to-day,  and  delivering  their  opinions ;  but  I  have 
been  in  communication  with  both  of  them,  and  they  both  desire 
me  to  express  their  opinions  that  the  appellant  is  not  entitled.  Lord 
St.  Leonards,  in  his  letter  to  me,  adds,  that  his  opinion  does  not 
turn  upon  tlie  mere  circumstance  that  the  appellant  is  not 
the  nearest  of  kin.    I  rather  *  think  that  I  should  have    *905 

[698] 


*905  CAS£S  IK  THE  HOUSE  OF  LOBDS. 

thought  that  fact  alone  sufficient  to    exclude  him.      But  the 

other  circumstances  to  which  I  have  adverted  have  also  had  great 

weight  with  me. 

In  a  case  of  such  grave  difficulty  the  appeal  must  be  dismissed 

without  costs ;  and  the  respondents  must  have  their  costs  out  of 

the  fund.    In  this  direction  your  Lordships  will  be  following  the 

course  taken  by  the  Lords  Justices. 

Decree  affirmed* 
Lords'  Journals,  24th  July,  1856. 


COLTER  i;.  FINCH. 
1856.    Jalj  15, 17,  18,  24. 

Thomas  Colter,  Appellant. 
Edward  Finch,  RespondeTit} 

Mortgage  Notice.    Priority.    Postponementy  Frauds  or  Negligence. 

Sale  for  Payment  of  Debts  and  Legacies. 

A  Court  of  equity  does  not  restrict  tbe  protection  it  will  afford  a  purchaser  for 
yaluable  consideration  without  notice,  to  a  case  in  which  he  has  got  the  l^al 
estate. 

Where  there  is  a  general  charge  of  debts,  but  no  legal  estate  is  given,  the  execu- 
tors may  have  implied  authority  to  convey  the  legal  estate  in  order  to  raise  the 
money  to  satisfy  the  charge ;  but  where  there  is  a  devise  of  the  legal  estate  to 
a  particular  person,  and  the  estate  is  chained  with  payment  of  debts  or  lega- 
cies, the  money  must  be  raised  through  the  instrumentality  of  the  devisee,  and 
he  is  the  only  person  that  can  make  a  legal  title. 

SembUf  that  where  a  devisee  of  a  real  estate  charged  with  payment  of  debts  sells 
the  real  estate,  the  purchaser  is  not  bound  to  inquire  (unless  special  circum- 
stances call  for  such  an  inquiry),  whether  the  money  is  applied  in  the  payment 
of  debts,  or  whether  the  sale  was  intended  for  that  purpose. 

A  first  mortgagee  having  the  legal  title  is  not  to  be  postponed  to  a  second, 
merely  because  he  has  not  possessed  himself  of  the  title  deeds  of  the  estate : 
he  can  only  be  postponed  where  he  has  been  guilty  of  fraud  or  gross  negli- 
gence. 

*  906  *  If  an  estate  is  given  to  a  devisee  charged  with  the  payment  of  legacies, 
and  he  mortgages  the  estate  to  one  person  and  afterwards  sells  it  to 
another,  the  purchaser  will  stand  in  the  place  of  the  legatees,  but  will  do  so 
bound  in  equity  to  make  good  the  mortgage  debt. 

^  Clarke  v.  Hart,  6  H.  L.  Cas.  649 ;  Montefiore  v.  Browne,  7  H.  L.  Cas.  259 ; 
Smith  V,  Kay,  7  H.  L.  Cas.  755. 

[694] 


COLYEB  V.  FINCH.  *906 

The  Rev.  J.  Kenward  Shaw  Brooke,  by  his  will,  dated  24th 
August,  1839,  devised  all  his  estates  (of  which  he  was  seised 
under  a  will  dated  in  1789),  unto  Robert  William  Shaw  and  his 
heirs,  to  the  use  of  such  persons  as  the  testator's  nephew,  Sir  J. 
Kenward  Shaw,  should  by  deed,  &c,  appoint,  and  until  such 
appointment,  and  in  default  thereof,  to  the  use  of  the  said  Sir  J. 
K.  Shaw  for  life,  remainder  to  Sir  J.  K.  Shaw,  his  heirs,  &c.  for 
ever ;  and  Robert  W.  Shaw  and  Sir  J.  K.  Shaw  were  appointed 
executors.  The  testator  died  in  December,  1840,  and  in  February, 
1841,  the  executors  proved  the  will.  The  property  in  question 
was  at  that  time  subject  to  an  annual  rent  charge,  created  in 
April,  1822,  for  the  sum  of  200/.,  j)ay able  to  Frances  Ann  Shaw 
for  life,  which  rent  charge  was  secured  by  a  term  of  one  hundred 
years.  It  was  also  subject  to  three  several  legacies  of  20002.  each, 
payable,  with  interest  at  four  per  cent,  at  the  expiration  of  twelve 
calendar  months  from  the  death  of  Dame  Theodosia  Margaret 
Shaw,  widow.  Sir  J.  K.  Shaw,  in  July,  1842,  borrowed  from  the 
respondent  a  sum  of  35002.,  which  was  secured  by  a  mortgage  on 
certain  of  the  devised  lands,  £c.,  being  two  farms  called  Hook's 
Hill  and  Weaver's,  situated  at  Southfleet,  in  Kent.  By  indenture, 
dated  7th  July,  1842,  made  between  Sir  J.  K.  Shaw  of  the  one  part, 
and  the  respondent  of  the  other  part,  the  will  of  the  Rev.  J.  K.  S. 
Brooke  was  recited,  together  with  his  death,  the  probate  of  the 
will,  the  seisin  of  Sir  J.  K.  Shaw  under  it,  the  agreement  for  the 
loan,  &C.J  and  it  was  witnessed  that,  in  consideration  of  the  sum  of 
3500Z.  by  the  respondent  paid  to  him.  Sir  J.  K.  Shaw,  he  in 
execution  of  the  power  *  given  him  by  the  will,  appointed  *  907 
the  hereditaments  therein  named,  &c.  to  the  uses  therein- 
after expressed,  and  that  for  the  considerations  aforesaid  Sir  J.  K. 
Shaw  by  the  said  indenture,  made  in  pursuance  of  the  Act  of  the 
4  Vict.  c.  21,  for  rendering  a  release  efiFectual  for  the  conveyance 
of  freehold  estates,  did  grant,  &c.  the  two  farms  called  Hook's  Place 
and  Weaver's,  in  Southfleet,  in  the  county  of  Kent,  then  in  the  oc- 
cupation of  Thomas  Wells,  to  secure  repayment  of  the  said  3500/., 
with  interest  at  five  per  cent.  This  indenture  was  prepared  by 
Mr.  John  Hayward,  who  was  at  that  time  a  solicitor  in  consider- 
able practice  at  Dartford,  and  was  the  solicitor  for  Sir  J.  K.  Shaw, 
and  who  in  this  transaction  acted  likewise  as  the  solicitor  for  the 
respondent.  On  the  respondent  paying  over  the  3500Z.  he  re* 
ceived  from  J.  Hayward  the  mortgage  deed,  the  will  of  1789,  the 
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will  of  1839,  and  some  other  papers  which  J.  Hayward  represented 
as  constituting  a  perfect  security  for  the  loan.  In  fact,  however, 
though  Sir  J.  E.  Shaw  was  really  entitled  to  both  moieties  of  the 
estate,  and  had  always  been  in  possession  of  them,  the  papers 
delivered  showed  only  a  title  to  one  moiety.  There  were  deeds  of 
1750  and  1789,  which  made  the  title  to  the  whole  complete,  but 
which  were  never  delivered  to  the  respondent.  The  interest  on 
this  mortgage  was  regularly  paid  through  the  hands  of  J.  Hayward 
up  to  the  7th  of  January,  1849. 

In  1846,  J.  Hayward,  still  acting  as  the  solicitor  for  Sir  J.  E. 
Shaw,  obtained  from  the  appellant  a  loan  of  money  on  the  deposit 
of  the  title  deeds  then  in  Shaw'^  possession,  one  of  which  was  the 
deed  of  1789,  which,  with  the  will  of  1789,  would- have  made  the 
title  complete. 

Lady  Theodosia  died  in  October,  1847,  and  in  1848,  the  three 
legacies  of  20002.  each,  charged  on  the  property  (of  which  the 
farms  at  Southfleet  formed  part),  became  payable.  Other 
*  908  loans  were  obtained  by  Sir  J.  E.  Shaw,  *  and  in  all  the 
transactions  relating  to  them  John  Hayward  acted  as  his 
solicitor.  Among  these  was  a  loan  made  to  Sir  J.  E.  Shaw  by  Mr. 
William  Webb  Hayward,  a  trustee  for  a  person  named  Cooper,  and 
thereupon  an  indenture,  dated  20th  May,  1848,  was  executed  by 
Sir  J.  E.  Shaw,  by  which  the  premises  at  Southfleet,  and  others 
not  comprised  in  the  plaintiff's  mortgage,  were  conveyed  to  W.  W. 
Hayward,  with  a  power  of  sale,  for  the  purpose  of  paying  the 
three  legacies  of  2000/.,  and  for  the  other  purposes  mentioned  in 
the  said  indenture.  The  loan  made  by  the  appellant  was  paid  off, 
and  he  delivered  up  to  W.  W.  Hayward  the  deeds  which  had  been 
deposited  with  him. 

On  the  16th  of  February,  1849,  W.  W.  Hayward  put  up  for 
sale  by  auction  the  hereditaments  comprised  in  the  last-mentioned 
indenture,  and  the  first  lot  contained  the  lands  of  Hook's  and 
Weaver's  farms,  which  lot  realized  the  sum  of  8200/.,  and  the 
others  made  up  therewith  the  sum  of  13,670/.,  or  more  than 
double  the  amount  required  to  pay  the  legacies,  with  the  interest 
due  thereon.  The  lot  one  was  at  first  bought  by  the  respon- 
dent's present  solicitor,  without  his  being  aware  of  the  existence 
of  the  mortgage  of  the  7th  July,  1842,  but  it  was  subsequently  re- 
sold, and  Mr.  Wells,  the  tenant  of  the  farms,  became  the  purchas- 
er, and  had  since  transferred  his  rights  as  such  to  the  appellant. 
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Mr.  R.  Shaw  (since  deceased)  and  Sir  J.  K.  Shaw,  as  executors 
of  the  will  of  1839,  and  Sir  J.  K.  Shaw,  in  his  own  right,  joined 
in  executing  the  conveyance  upon  the  sale. 

In  June,  1852,  the  respondent  filed  his  bill  against  Sir  J.  K. 
Shaw  (then  and  now  out  of  the  jurisdiction),  and  against  the 
appellant,  which  set  forth  the  above  facts,  denied  that  he  had. 
knowingly  or  wilfully  left  the  title  deeds  in  the  hands  of  J. 
Hayward,  and  alleged  that  he  *  had  taken  what  he  believed    *  909 
to  be  a  valid  and  complete  security  for  his  advance.     The 
prayer  of  the  bill  was,  that  an  account  might  be  taken,  that  the 
defendants  might  be  ordered  to  pay  what  should  be  found  due,  or 
that  the  appellant  might  be  foreclosed,  or  might  be  prevented  from 
setting  up  in  any  action  at  law  at  the  suit  of  the  respondent,  the 
term  of  one  hundred  years  created  in  April,  1822. 

The  appellant  put  in  his  answer,  and  insisted  that  the  respon- 
dent did  know,  or  but  for  gross  negligence  might  have  known,  all 
the  various  dealings  which  took  place  with  the  premises  between 
the  date  of  the  respondent's  alleged  security  and  the  completion  of 
the  sale  to  the  respondent.  He  denied  that  J.  Hayward  acted  as 
his  solicitor,  but  admitted  that  that  person  "had  prepared  the 
deeds. 

In  September,  1852,  Thomas  Colyer,  having  put  in  his  answer 
to  Finch's  bill,  filed  a  cross  bill  against  Finch,  by  which  he  prayed 
that  Finch's  mortgage  might  be  declared  invalid,  or  if  not  invalid, 
that  it  was  not  entitled  to  priority  over  his  (T.  Colyer' s)  purchase, 
and  that  Finch  might  be  ordered  to  convey  to  him,  or  might  be 
restrained  from  taking  any  proceedings  at  law  against  him,  to 
obtain  possession  of  the  said  farms  and  premises. 

Finch  put  in  his  answer,  and  the  causes  went  to  issue,  when 
evidence  was  given  of  the  facts  above  stated ;  and  with  reference 
to  the  mode  in  which  the  mortgage  transaction  took  place,  the 
respondent  stated  in  his  aflSdavit  as  follows :  "  I  directed  Hayward 
to  prepare  a  proper  mortgage  deed,  and  he  did  thereupon  prepare 
the  indenture,  dated  7th  July,  1842,  marked  A.  About  the  latter 
end  of  the  month  of  June,  or  the  beginning  of  July,  1842,  the 
said  John  Hayward  desired  me  to  be  ready  with  the  said  3500?.  by 
the  then  following  7th  day  of  July,  and  I  accordingly  ap- 
plied to  *  Mr.  Frederick  Charles  Chappell,  of  No.  15  Angel  *  910 
Court,  in  the  city  of  London,  stock  broker,  to  sell  for  me  so 
much  of  a  sum  of  40762.  Ids.  Sd.  new  3^  per  cents  then  standing 
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in  my  name  as  wonld  produce  the  sum  of  3500/.  dear ;  but  the 
said  Mr.  Chappell  informed  me  that  he  could  not  complete  such 
sale  until  the  8Ui  day  of  July.  That  on  the  said  8th  day  of  July  I 
wenty  in  the  first  instance,  to  the  Adelaide  Hotel,  London  Bridge, 
where  I  was  to  meet  Mr.  Hayward,  by  appointment,  and  that  I 
there  saw  the  said  Mr.  Hayward,  and  the  said  defendant.  Sir  John 
Kenward  Shaw,  in  conference  U^ther,  and  that  the  said  John 
Hayward  then  informed  me  that  he  had  arranged  every  thing  with 
the  said  Sir  John  Kenward  Shaw,  and,  by  his,  the  siud  John  Hay- 
ward's  desire,  I  then  went  to  the  office  of  the  said  Mr.  Chappell, 
and  sold  3517Z.  14«.  3J.,  portion  of  the  said  sum  of  4076Z.  19«., 
which  produced,  after  deducting  brokerage,  the  sum  of  3500/. 
exactly.  That  the  said  Mr.  Chappell  handed  me  over  the  proceeds 
of  such  sale  in  notes  of  the  Bank  of  England  (that  is  to  say}, 
three  notes  of  lOOOZ.  each  and  one  note  of  500/.  That  imme- 
diately I  received  the  said  3500/.  I  went  direct  from  the  office  of 
the  said  Mr.  Chappell  to  the  Adelaide  Hotel,  London  Bridge,  where 
the  said  Mr.  Hayward  had  appointed  to  meet  me.  That  I  met  Mr. 
Hayward  at  the  said  hotel,  and  he  then  informed  me  that  Sir  John 
Kenward  Shaw  had  just  left,  but  that  he,  Mr.  Hayward,  should 
see  him  that  evening,  and  that  I  might  leave  the  money  with  him. 
That  I  did  accordingly  then  pay  to  Mr.  Hayward  the  said  four 
notes  for  3500/.  That  on  the  11th  of  the  said  month  of  July  I 
received  from  Mr.  Hayward  a  letter,  of  which  the  following  is  a 
copy :  *  Dartford,  Sunday,  10th  July,  1842.  Dear  Sir,  —  I  was  too 
late  for  Sir  John  Shaw  on  Friday,  but  I  remained  in  London  and 
concluded  the  business  yesterday  afternoon.  I  have  the 
^  911  papers,  and  will  bring  them  up  the  first  day  I  am  in  ^  Lon- 
don. I  did  not  get  away  yesterday  until  half  past  six,  and 
I  could  not  manage  to  get  to  your  house.  Yours  very  truly, 
John  Hayward.'  That  a  few  days  afterwards  the  said  John  Hay- 
ward called  upon  me,  and  delivered  to  me  the  said  indenture, 
marked  A."  (that  is,  the  mortgage  from  Sir  John  Kenward  Shaw), 
^'  together  with  the  several  documents  now  produced,  and  shown 
to  me  marked  B.  C.  D.  E.  and  F.,  and  the  said  paper  writing 
marked  O. ;  and  he  also  delivered  to  me  at  the  same  time  a  parch- 
ment writing,  which,  for  the  reasons  hereinafter  stated,  I  have  not 
now  in  my  possession,  and  the  nature  of  which  I  do  not  accurately 
know,  but  I  believe  that  it  was  dated  somewhere  about  1678,  and  that 
Brazenose  College,  Oxford,  was  one  of  the  parties  to  said  parch- 
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ment  writing.  That  the  said  John  Hayward  then  informed  me 
that  the  documents  so  delivered  to  me  constituted,  with  such 
parchment  writing  marked  A.,  a  perfect  security  for  my  said 
advance ;  and  I  say  that  I  implicitly  believed  such  statement  of 
the  said  John  Hayward.  That  I  was  then,  and  am  now,  totally 
unacquainted  with  documents  of  title  to  landed  property  and  legal 
forms,  and  quite  incompetent  to  form  an  opinion  upon  the  ques- 
tion, whether  the  said  documents  so  delivered  to  me  in  fact  consti- 
tuted the  title  deeds  belonging  to  the  said  mortgaged  premises, 
and  that,  under  these  circumstances,  and  having  no  reason  what- 
ever to  doubt  or  question  the  perfect  respectability  of  Mr.  John 
Hayward,  I  relied  upon  the  representations  so  made  to  me  as 
aforesaid  by  Mr.  John  Hayward,  and  entirely  believed  that  the 
documents  delivered  to  me,  with  the  said  parchment  writing 
marked  A.,  were  in  truth  and  fact  the  title  deeds  of  the  said 
premises.  That  I  never  knowingly  or  wilfully  left  the  said  title 
deeds,  or  any  of  them,  in  the  hands  or  custody  of  the  said  Sir  J. 
Eenward  Shaw."  There  was  no  other  direct  evidence  on  this 
point. 

*  The  causes  were  heard  together  before  the  Master  of  *  912 
the  Rolfs,  who,  by  a  decree  dated  the  18th  July,  1854,  di- 
rected Colyer's  bill  to  be  dismissed  with  costs,  and  as  to  the  bill 
filed  by  Finch,  directed  an  account  for  principal  and  interest  due 
on  the  mortgage,  and  that  upon  Colyer  paying  within  six  months 
what  should  be  so  found  due.  Finch  should  reconvey,  but  that 
otherwise  Colyer  should  be  foreclosed.^  The  appeal  was  brought 
against  this  decree. 

Mr.  BoU  and  Mr.  C.  Hall  (^Mr.  Mott  was  with  them)  for  the 
appellant.  —  There  are  three  points  in  this  case.  First.  The  ap- 
pellant, as  purchaser  under  a  sale  for  raising  legacies,  acquired  a 
prior  and  superior  title  to  the  respondent,  independently  of  any 
question  of  notice.  Second.  At  all  events  no  relief  ought  to  have 
been  given  to  him  as  against  the  appellant,  who  was  a  purchaser 
for  value  without  notice.  Third.  The  respondent  is  to  be  post- 
poned to  the  appellant  because  he  has  by  himself  or  his  agent,  in 
this  particular  transaction,  been  guilty  of  fraud,  or  at  least  of  cul- 
pable negligence  in  not  obtaining  possession  of  the  title  deeds. 

The  sale  here  was  made  under  the  authority  of  a  power  which 

*  19  Beav.  600. 
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gave  to  the  appellant,  the  purchaser,  as  good  a  legal  estate  as  the 
respondent  had  by  his  mortgage  ;  if  so,  the  purchaser  is  entitled 
to  have  the  whole  6000Z.  credited  to  him,  and  if  not  the  whole, 
then  he  is  entitled  to  have  an  apportionment,  and  to  have  credit 
for  that  portion  of  the  60002.  which  would  fall  as  a  charge  on 
these  farms.  The  charge  in  favour  of  the  legatees  gave  them  a 
legal  title,  and  that  has  passed  into  the  hands  of  the  purchaser, 
who,  by  a  purchase  made  to  satisfy  the  charge,  acquires  a  title 
paramount  to  that  of  the  respondent,  independently  of 
*  918  any  question  of  notice.  Where  such  a  charge  exists  the  *  ex- 
ecutors have  an  implied  power  of  sale :  Shaw  v.  Barrer^ 
Ball  V.  HarrU^  Gosling  v.  Carter y^  Robinson  v.  Lowater,^  WrigUy  v. 
Syhes^  Bugden  v.  Bignold,^  There  is  no  proof  here  that  any  part 
of  the  three  legacies  was  paid  out  of  any  of  the  other  estates,  and 
there  is  no  doubt  that  they  were  paid  with  the  money  of  the  appel- 
lant. The  respondent  had  notice  of  this  sale,  for  it  was  duly  ad- 
vertised, and  he  lives  in  the  neighbourhood;  he  permitted  it  to 
t£lke  place  without  opposition ;  he  might  have  objected  to  the  sale 
of  the  particular  property  over  which  his  security  extended,  but 
having  failed  to  do  so  he  has  no  right  now  to  come  and  ask  for 
relief  from  equity  by  foreclosure  against  a  land  fide  purchaser 
without  notice. 

This  decree  is  wrong  in  treating  the  respondent  as  a  legal 
mortgagee  who  has  not  done  or  omitted  any  thing  which  might 
affect  his  right  of  priority.  The  respondent  has  been  guilty  of 
negligence  such  as  ought  to  postpone  him  to  a  purchaser  for 
valuable  consideration  without  notice,  for  by  leaving  the  title 
deeds  in  the  hands  of  the  solicitor  to  Sir  J.  E.  Shaw  he  has  en- 
abled the  latter  to  deal  with  the  property  as  if  it  was  without  en- 
cumbrance, and  to  obtain  the  appellant's  money.  The  simple  fact 
of  so  leaving  the  deeds  was  originally  sufficient  in  itself  to  post- 
pone the  mortgagee  to  a  subsequent  purchaser,  ChodtiUe  v.  Mor- 
gan^  though  that  rule  has  since  been  modified,  but  only  to  a  cer- 
tain extent :  Bamett  v.  Weston^  Farrow  v.  Rees^  and  WorthingUm 
V.  Morgan}^ 

^  1  Keen,  559.  '  1  CoUyer,  644. 

*  S  Sim.  485. 

«  17  Beav.  592,  S.  C.  on  Appeal,  5  De  G.,  M.  &  G.  272. 

»  25  Law  J.  N.  S.  Ch.  459,  21  Bear.  837.  •  12  Vea.  130. 

•  2  Younge  &  C.  Ch.  877.  '4  Beav.  18. 

^  Per  BuUer,  J.  1  T.  R.  762.  »  16  Sim.  647. 
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*  The  expression  in  Fonblanque  on  Equity,^  that  "  noth-  *  914 
ing  but  a  voluntary,  distinct,  and  unjustifiable  concurrence 
on  the  part  of  the  first  mortgagee  in  the  mortgagor's  retaining  the 
title  deeds  shall  be  a  reason  for  postponing  his  priority,"  though 
spoken  of  by  Lord  Eldon  ^  with  approval,  cannot  be  adopted  to  its 
full  extent.  The  rule  is  more  properly  laid  down  by  Vice-Chan- 
cellor  Turner  in  Hewitt  v.  LooBemore?  A  legal  mortgagee  is  not 
to  be  postponed  to  a  prior  equitable  one,  upon  the  ground  of  his 
not  having  got  in  the  title  deeds,  unless  there  be  fraud  or  gross  and 
wilful  negligence  on  his  part,  and  the  Court  will  not  impute  any 
of  these  to  the  legal  mortgagee  if  he  has  bond  fide  inquired  for  the 
deeds,  and  a  reasonable  excuse  has  been  given  for  not  delivering 
them  to  him ;  but  the  Court  will  impute  fraud  or  gross  or  wilful 
negligence  to  the  mortgagee  if  he  omits  all  inquiry  as  to  the  deeds. 
No  inquiry  whatever  was  made  in  this  case. 

If  any  had  been  made  the  respondent  would  have  been  informed 
of  all  the  circumstances,  but  even  without  inquiry  he  is  bound, 
for  by  employing  the  same  solicitor  as  the  mortgagor  he  is  affected 
trith  notice  of  all  that  the  solicitor  he  employs  is  acquainted  with  : 
Kennedy  v.  Ghreen^  Dryden  v.  Frost,^  The  respondent,  who  might 
have  seen  by  the  abstract  what  the  title  was,  ought  to  have  re- 
quired other  deeds  besides  those  which  he  actually  received,  and 
not  having  done  so  he  cannot  apply  to  equity,  but  must  be  left  to 
his  legal  title  and  his  legal  remedy. 

[The  Lord  Chancellor.  —  Strictly  speaking,  neither  party 
here  had  the  legal  title.] 

*No,  not  in  possession.    It  was  subject  to  the  term  for   *  915 
one  hundred  years ;  but  that  will  not  affect  the  application 
here  of  the  general  principle  as  to  negligence. 

The  Courts  will  always  favour  a  purchaser  for  valuable  con- 
sideration. In  Jerrard  v.  Saunders^  it  was  held  that  a  defendant 
stating  by  his  answer  a  purchase  for  valuable  consideration,  with- 
out notice,  shall  not  be  compelled  to  answer  further,  and  in  Penny 
V.  W(xU9  ^  such  a  purchaser  was  held  to  be  protected,  though  the 
legal  estate  was  outstanding  in  a  mortgagee.   Bowen  v.  Evann^  and 

^  Vol.  1,  p.  165,  n.  4  ed.  and  6  ed.  p.  167. 

■  Evans  w.  Bicknell,  6  Ves.  190.  •  2  Ves.  Jun.  454. 

*  9  Hare,  449.  ^  2  De  G.  &  S.  501. 

*  S  Mylne  &  K.  699.  •  1  Jones  &  L.  178,  2  H.  L.  Gas.  257. 

*  8  Mylne  &  G.  670. 
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Joyce  y.  De  Moleyn%}  are  to  the  same  effect,  and  the  Master  of  the 
Rolls  himself,  in  the  AUomey-Q-enerdl  v.  WilkvM^  acted  on  the 
same  principle. 

[The  Lord  Chancellor.  —  It  is  rather  an  inaccurate  expression 
to  speak  of  foreclosure  as  relief :  it  is  calling  on  the  party  to  exer- 
cise his  right  now  or  never.  The  question  is,  whether  the  rule  of 
not  interfering  against  a  purchaser  for  valuable  consideration  ap- 
plies to  foreclosure.] 

Foreclosure  is  relief  to  the  party  seeking  it,  and  here  by  the 
principle  of  equity  he  is  not  entitled  to  it.^ 

It  will  be  contended  for  the  other  side  that  the  appellant  is 
affected  with  notice,  because  J.  Hayward  acted  as  his  solicitor,  but 
that  is  denied.  Besides,  what  he  did  for  the  appellant  was  done 
in  1845,  and  the  mortgage  was  in  1842,  and  the  rule  does  not 
apply  to  a  matter  where  the  party  has  entirely  changed  his  solicitor 
more  than  two  years  before,  and  even  though  the  appellant 
*916  might  be  affected  *with  notice,  so  far  as  bis  mortgage  is 
concerned,  he  cannot  be  affected  with  it  in  respect  of  the 
sale. 

The  respondent  has  been  guilty  of  gross  negligence,  and  his 
title  ought  therefore  to  be  postponed.  On  the  other  hand,  the 
appellant,  when  he  came  to  deal  with  the  property,  saw  Sir  J.  E. 
Shaw  in  possession,  and  found  him  to  hold  the  deeds  which  waiv 
ranted  that  possession.  In  the  contest  between  these  two  parties 
the  principles  of  a  Court  of  equity  require  that  he  who  has  done  all 
that  prudence  demands,  should  be  protected.  The  appellant  alone 
is  in  that  situation. 

Mr.  M,  Palmer  and  Mr,  Osborne  for  the  respondent.  —  The 
respondent  has  the  actual  legal  title,  and  would  be  in  possession 
but  for  the  outstanding  term.  This  legal  title,  too,  is  prior,  in 
point  of  time,  to  that  set  up  by  the  appellant.  There  is  no  pre- 
tence to  charge  negligence,  much  less  fraud,  in  this  case.  The 
deed  of  1750  could  not  be  demanded  ;  it  related  to  a  much  larger 
estate;  the  respondent  had  no  means  of  knowing  its  existence, 
and  cannot  be  affected  by  the  fact  of  not  having  obtained  pos- 
session of  it.    It  is  of  course  unwise  for  the  lender  of  money  to 

^  2  Jones  &  L.  374.  '  Seton's  Decrees,  217. 

•  1 7  Beav.  285. 
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employ  the  borrower's  solicitor,  but  that  fact  alone  does  not  affect 
the  lender  with  all  the  knowledge  which  the  other  party  possesses, 
Hewitt  V.  LooBemare}  He  who  employs  an  agent  may  perhaps  be 
taken  to  know  all  that  the  agent  knows,  but  the  agent  himself  may 
not  know  all  that  each  principal  knows,  and  consequently  cannot 
affect  one  employer  by  the  knowledge  which  is  possessed  by  the 
other.  The  respondent,  a  retired  tradesman,  acted  like  a  prudent 
though  not  like  an  experienced  man,  and  is  neither  chargeable 
with  fraud  nor  negligence.  He  saw  a  will  which  appeared 
to  dispose  of  all  the  property,  *  and  he  saw  Sir  J.  K.  Shaw  *  917 
in  absolute  possession  of  the  whole.  The  rule  on  this  sub- 
ject is  properly  expressed  by  Mr.  Ponblanque,^  and  was  approved 
of  by  Lord  Eldon  in  Evans  y.  Bichnell^^  and  is  not  in  the  least 
degree  impugned  by  Vice-Chancellor  Turner  in  Hewitt  v.  LooBe- 
more^  * 

Tliere  may  be  many  circumstances  in  which,  leaving  the  title 
deeds  in  the  hands  of  the  mortgagor  will  be  neither  fraud  nor  gross 
i^Ggligence ;  and  Hewitt  v.  Loosemore  proceeds  on  the  principle 
that  one  or  the  other  is  necessary  to  be  proved  before  the  title  of  the 
first  mortgagee  can  be  affected.  Harper  v.  Faulder  ^  was  a  strong 
case  of  that  kind.  There,  trustees  appointed  to  raise  35,000/. 
granted  an  annuity  secured  by  a  term  of  years  for  5000/.,  part  of 
the  whole ;  and  retaining  the  title  deeds,  they  afterwards  made  a 
mortgage  without  informing  the  mortgagee  of  the  annuity.  The 
Court  held  that  the  annuitant  was  not  postponed.  Martinez  v. 
Cooper^  and  Stevens  v.  Stevens^*  both  proceed  on  the  same  prin- 
ciple. 

Here,  too,  the  person  who  objects  to  the  prior  title  of  the  mortgagee 
is  himself  a  person  affected  with  constructive  notice  of  this  very 
mortgage,  by  having  employed  J.  Hayward  as  his  solicitor  in  the 
loan,  long  before  he  bought  the  property :  Majorihavks  v.  Hoven- 
den^  recognizing  Sheldon  v.  Cox,^  As  to  that  matter,  it  has  been 
said  that  a  knowledge  acquired  by  a  solicitor  in  1842  cannot  affect 
his  client  in  1845;  but  for  that  argument  neither  principle  of 
law  nor  authority  by   decision  can   be  cited.      Besides  which, 

^  9  Hare,  449.  *  2  Russ.  198. 

•  Treatise  on  Equity,  4  ed.  Vol.  1,  p.  165.  »  2  Collyer,  20. 

•  6  Ves.  190.  •  Drury,  Cas.  Temp.  Sugden,  11. 

•  9  Hare,  449.  •  2  Eden,  224. 
»  4  Madd.  129. 
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*  918    the  evidence  in  this  case  shows  that  during  *  the  whole  time 

the  interest  on  the  respondent's  mortgage  was  paid  by  J. 
Hayward,  whom  the  appellant  employed  as  his  solicitor.  Allen  t. 
Knight^  is  almost  identical  with  the  present  case.  There  four 
trustees  sold  out  stock  to  lend  to  two  of  their  number.  The  two 
were  entitled  to  a  copyhold  estate  in  undivided  moieties,  and  the 
money  was  lent  on  an  equitable  mortgage  of  that  estate,  effected 
by  deposit  of  the  title  deeds.  By  unexplained  circumstances,  one 
of  the  two  borrowers  afterwards  became  possessed  of  these  deeds 
and  effected  another  equitable  mortgage,  by  depositing  them  with 
a  third  person,  who  had  no  notice  of  the  first  encumbrance.  The 
mortgagor  became  bankrupt,  and  the  second  mortgagee  obtained 
admission  by  purchasing  a  surrender  from  the  assignees,  having  at 
that  time  received  constructive  notice  of  the  first  mortgage.  In 
a  suit  by  the  lending  trustees  for  foreclosure  it  was  held  that  the 
second  equitable  mortgagee,  who  had  taken  the  legal  estate,  with 
notice  of  the  obligations  of  the  mortgagor  to  third  parties,  could 
only  hold  that  estate  subject  to  such  obligations,  notwithstanding 
that  he  had  taken  his  original  mortgage  without  notice.  And 
that  case  further  decided  that  without  a  specific  case  of  fraud  the 
mere  possession  of  the  title  deeds  by  the  mortgagor  was  not  suffi- 
cient to  postpone  the  claim  of  the  first  mortgagee.  It  has  been 
assumed  that  if  the  mortgagee  knew  that  there  were  other  deeds 
than  those  he  possessed,  his  neglect  to  demand  them  must  be  at- 
tributed to  fraud,  and  his  claim  must  be  postponed  to  that  of  the 
second  mortgagee.  But  Plumb  v.  Fluitt^  is  an  answer  to  that 
argument ;  and  that  case  is  the  stronger  for  this  reason,  that  there 
the  money  was  not  lent  at  the  time,  but  what  occurred  was  done 
for  the  purpose  of  securing  a  pre-existing  debt. 

The  argument  that  the  appellant  must  prevail,  because  he 
is  a  purchaser  under  a  sale  to  satisfy  the  legacies,  which 

*  919    *  were  a  legal  charge  on  the  estate,  and  that  he  has  there- 

fore obtained  a  paramount  title,  cannot  be  maintained  ;  for 
that  would  involve  the  consequence  of  throwing  on  the  purchaser 
or  mortgagee,  who,  as  the  Master  of  the  Bolls  said,  is  '^  a  pur- 
chaser pro  tantOj'^  the  necessity  of  inquiring  whether  the  mortgage 
or  sale  was  effected  for  the  purpose  of  satisfying  the  charge,  or 
whether  the  money  so  obtained  was  employed  in  satisfying  it. 
The  law  does  not  impose  such  a  necessity  on  these  parties. 

^  5  Hare,  272.  '  2  Anst  432. 
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In  this  case  the  vendor,  in  1849,  could  give  no  better  title  than 
he  himself  possessed,  nor  could  he  defeat  the  mortgage  bj  selling 
the  two  farms  on  which  it  was  secured,  and  by  that  sale  give  a 
legal  title  to  the  purchaser,  while  he  converted  that  of  the  original 
mortgagee  into  an  equitable  title.  * 

JUr.  JRoUy  in  reply.  —  The  loan  on  the  mortgage  was  made  sub- 
ject to  the  charge  of  the  legacies,  and  was  therefore  subordinate 
to  them.  The  purchaser  stands  in  the  situation  of  the  legatees. 
The  mortgage  was  made  by  Sir.  J.  E.  Shaw  in  his  own  right  as 
devisee,  and  the  mortgage  money  was  for  his  own  purposes,  where- 
as the  sale  was  made  by  the  executors  in  discharge  of  a  charge  on 
the  estate.  The  deeds  were  held  back  by  J.  Hayward,  in  order  to 
give  a  benefit  to  Sir  J.  E.  Shaw,  and  the  respondent  is  affected  by 
that  act,  because  Hayward  was  his  agent.  That  makes  out  a  case 
of  gross  negligence  within  the  rule  established  by  the  cases  which 
have  been  cited.  On  the  other  hand,  there  is  nothing  which  es- 
tablishes even  a  constructive  notice  to  the  appellant  of  the  exist- 
ence of  the  respondent's  mortgage.  It  is  no  answer  to  the  charge 
of  neglecting  to  demand  the  deeds,  that  they  also  related  to  other 
property,  for  here,  before  the  sale,  the  particulars  WQre 
duly  advertised,  *  and  this  property,  over  which  the  re-  *  920 
spondent  claims  title  as  mortgagee,  was  distinguished  from 
the  rest.  The  case  of  Harper  v.  Faulder  does  not  apply,  for 
there  various  trusts  existed,  and  the  trustees  could  not  part  with 
the  deeds  on  the  execution  of  only  a  small  portion  of  the  trusts. 
Farrow  v.  ReeB  has  no  application  to  the  present  case,  and  Mair- 
tinez  V.  Cooper  depended  entirely  on  a  question  of  fact  as  to  a  com- 
munication between  the  two  solicitors.  Stevens  v.  Stevens  merely 
establishes  that  lending  deeds  for  the  purpose  of  a  person  making 
extracts,  which  lending  he  fraudulently  turns  to  his  own  ad- 
vantage, does  not  constitute  gross  negligence  on  the  part  of  the 
lender. 

The  Lobp  Chancellor.  —  My  Lords,  my  intention  is  not  to 
ask  your  Lordships  finally  to  dispose  of  this  ca^e  until  I  have  had 
the  opportunity  of  looking  into  the  authorities  upon  the  point  as 
to  holding  the  deeds,  more  attentively  than  I  have  been  able  to  do 
during  the  progress  of  the  argument.  With  regard  to  the  other 
points,  I  entertain  very  little  doubt.    First,  as  to  the  bill  which 
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was  filed  by  Mr.  Finch,  the  first  mortgagee.  The  objection  set  up 
by  Mr.  Colyer,  by  way  of  defence,  is  the  fact  that  he  is  a  pur- 
chaser for  valuable  consideration  without  notice,  and  that  there- 
fore a  Court  of  equity  ought  not  to  interfere  in  favour  of  the 
plaintiff 'against  him.  Now  I  think  that  is  an  entire  fallacy.  I 
quite  agree  in  the  doctrine  that  the  principle  on  which  the  Court 
protects  a  purchaser  for  valuable  consideration  without  notice,  is 
not  confined  to  the  case  of  a  purchaser  for  valuable  consideration 
who  has  got  the  legal  estate.  I  have  more  than  once  had  occasion 
to  consider  that  question,  and  it  has  always  appeared  to  me  that 
the  principle  on  which  the  Court  protects  a  purchaser  for  valuable 

consideration  without  notice,  is  wholly  regardless  of  what 
*  921    *  estate  he  has.    It  may  be  that  he  has  not  the  legal  estate, 

but  that  will  be  quite  unimportant  as  to  a  Court  of  equity 
interfering  or  refusing  to  interfere.  His  equity  depends  on  this, — 
that  he  stands,  equitably,  in  at  least  as  favourable  a  position  as  his 
opponent,  and  therefore  the  Court  will  not  interfere  against 
him.  But  I  think  that  that  doctrine  cannot  by  possibility  apply 
to  the  case  of  a  bill  of  foreclosure,  and  there  are  reasons  for  so 
holding  pointed  out  by  the  Master  of  the  Bolls  in  his  judgment,^ 
reasons  which  are  no  doubt  perfectly  satisfactory,  but  I  should 
proceed  on  a  much  shorter  ground.  For  the  purpose  of  that 
question,  whether  the  Court  would  interfere  against  a  purchaser 
for  valuable  consideration  without  notice,  a  foreclosure  is  not 
relief  at  all.  The  mortgagee  who  seeks  foreclosure  stands  in 
such  a  position  to  the  mortgagor,  or  the  purchaser  from  the 
mortgagor  for  valuable  consideration  without  notice,  that  that 
purchaser  can  at  any  time  file  a  bill  to  redeem  the  mortgage,  and 
that  being  so,  it  would  be  most  unjust  if  there  was  not  a  correla- 
tive right  on  the  part  of  the  mortgagee  to  say :  "  You  shall  redeem 
now,  or  you  shall  never  redeem."  Therefore  I  think  that  is  a 
ground  which  entirely  puts  an  end  to  all  question  as  to  Mr. 
Finch's  suit,  and  that  he  would  be  entitled,  unless  so  far  as 
it  is  interfering  with  the  other  suit,  to  the  decree  which  the 
Master  of  the  Bolls  has  given  him,  namely,  the  ordinary  fore- 
closure decree. 

Now  the  cross  bill  which  is  filed  by  Mr.  Colyer,  a  subsequent 
purchaser,  raises  substantially  two  points  :  First,  he  says,  ^^  I  have 
priority  because  I  claim  under  a  purchase,  which  being  made  by 

^  19  Beav.  510,  611. 
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the  executors  to  raise  money  for  the  purpose  of  enabling  them,  to- 
gether with  the  devisees,  to  perform  the  trusts  imposed  bj  the  tes- 
tator, namely,  payments  of  three  legacies  of  20002.  each, 
gives  me  a  title  which  is  *  precedent  to  any  title  derived  *  922 
only  under  the  person  who  was  the  person  ultimately  bene- 
ficially entitled ;  or  if  it  does  not  give  me  a  better  legal  title,  at  all 
events  it  gives  me  a  title  so  far  as  the  amount  of  the  three  legacies 
of  2000Z.  each,  to  raise  which  the  sale  was  made."  Now,  with  re- 
gard to  ^le  first  of  these  points,  I  have  not  the  least  doubt  that 
that  is  a  fallacy.  Where  there  is  a  general  charge  of  debts,  and 
no  legal  estate  given,  it  may  be  that  as  against  the  heir  at  law,  the 
executors  may  sometimes,  perhaps  always,  possess  impliedly  a  * 
power  to  convey  the  legal  estate  in  order  to  raise  the  money  to  sat- 
isfy the  charge ;  but  that  doctrine  certainly  does  not  apply  to  a 
case  where  the  estate  is  devised  to  others  or  to  another,  charged 
with  certain  payments  of  debts  or  legacies  ;  there  that  money  is  to 
be  raised  through  the  instrumentality  of  a  sale  by  the  devisee,  and 
that  devisee  is  the  person  and  the  only  person  that  can  make  a 
legal  title. 

The  legal  title  was  unquestionably  in  this  case  conveyed  by  the 
devisee  to  Mr.  Finch  on  his  mortgage,  which  was  the  first  title. 
But  then  the  question  is,  although  Mr.  Finch  may  have  taken  the 
legal  title,  as  he  certainly  did  as  mortgagee,  whether,  nevertheless, 
Mr.  Colyer,  a  subsequent  purchaser,  when  the  subsequent  sale  was 
made  by  the  devisee  at  the  instance  of  the  executor,  avowedly  and 
truthfully  to  raise  amongst  other  sums  60002.  to  pay  off*  those  three 
legacies,  whether  Mr.  Colyer,  who  paid  that  purchase  money  for 
the  estate,  is  not  entitled  to  the  extent  of  that  60002.  to  stand  in 
the  place  of  the  legatees.  Now  I  adopt  the  reasoning  there  of  the 
Master  of  the  Bolls  (as  at  present  advised,  I  will  not  finally  com- 
mit myself  to  that,  but  my  impression  is  very  strong  with  the  Mas- 
ter of  the  Bolls),  that  all  that  remained  in  the  devisee  Shaw  was 
the  equity,  because  he  had  conveyed  away  the  legal  estate, 
the  equity  which  he  might  make  available  for  the  purpose 
•of  raising  the  6000/. ;  and,  subject  to  that  60002.,  the  ♦928 
whole  of  the  property  was  liable  in  the  first  instance  to  pay 
the  mortgage  which  had  been  made  to  Mr.  Finch.  In  any  view  of 
the  case,  as  it  was  not  disputed  that  the  purchase  money  altogether 
was  more  than  sufficient  to  pay  all  these  sums,  no  question  can  be 
of  any  importance,  except  the  question,  whether  this  claim  is  right 
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or  not  ?    Because  if  there  is  a  claim  to  stand  in  the  place  of  tW. 
legatees  for  6000 Z.,  still  that  would  only  be  to  stand  in  their  place 
upon  the  equity,  which  was  necessarily  in  the  first  instance  bound 
to  make  good  the  mortgage  to  Mr.  Finch. 

I  must  confess,  beyond  that,  I  am  very  much  inclined  to  accede 
to  Mr.  Palmer's  argument  yesterday.  It  does  not  matter  that  the 
mortgage  to  Mr.  Finch  was  not  made  avowedly  for  the  purpose  of 
raising  money  to  pay  debts  ;  that  is  not  at  all  necessary,  nor  could 
he  be  affected,  unless  it  was  apparent  on  the  face  of  the  proceeding 
that  it  was  not,  and  could  not  have  been,  so  intended.  I  veiy 
much  incline  to  think,  that  where  a  party,  the  devisee  of  real 
estate  charged  with  payment  of  debts,  sells,  the  purchaser  has  no 
need  to  inquire  at  all  whether  the  money  is  applied  in  payment  of 
debts,  or  even  whether  it  is  a  sale  for  the  purpose  of  enabling 
debts  to  be  paid.  The  old  case  of  Elliot  v.  Merriman^  which  is 
always  referred  to,  before  Lord  Hardwicke,  makes  no  such  distinc- 
tion as  to  whether  it  was  expressed  to  be  made  for  payment  of 
debts  or  not.  If  there  is  a  charge  on  the  devisee  in  fee,  if  he 
takes  the  estate  charged  with  the  payment  of  debts  alone,  or  debts 
and  legacies,  and  if  he  sells,  the  great  convenience  of  mankind 
requires  that  it  should  be  just  as  if  an  executor  sells  when  prop- 
erty comes  to  him,  unless  it  can  be  shown  that  the  purchaser  knew 
that  the  purchase  money  was  not  going  to  be  so  employed, 
*  924  and  he  was  ancillary  to  something  *  like  a  fraud,  because 
he  may  presume  that  the  sale  has  taken  place  in  the  ordi- 
nary administration  of  the  duties  which  were  imposed  upon  the 
executor  by  the  will.  On  both  of  these  points,  however,  I  wish  to 
look  into  the  matter  before  I  finally  dispose  of  this  case,  which  I 
hope  I  may  be  able  to  do  in  the  course  of  a  day  or  two. 

Then  comes  the  other  more  important  point,  on  which  I  think 
there  is  much  more  semblance  of  cogent  argument  on  the  part  of 
Mr.  Colyer  than  there  is  on  the  other  points  to  which  I  have 
adverted.  I  allude  to  the  circumstance  of  Mr.  Finch  having  left 
the  title  deeds  in  the  hands  of  Sir  John  Shaw  at  the  time  he  took 
his  mortgage.  Now,  there  is  no  doubt,  I  take  it,  of  the  principle 
which  is  to  govern  these  cases.  It  is  not  sufficient,  as  it  used  to 
be  thought,  to  postpone  a  mortgagee,  that  he  has  not  taken  posses- 
sion of  the  title  deeds  ;  it  must  be  shown  that  he  left  them  in  the 
hands  of  the  mortgagor,  either  fraudulently,  or  what  is  called,  for 

^  2  Atk.  48,  Barnard.  Ch.  78. 
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want  of  a  better  expression,  with  gross  negligence.  Cases  are  very 
difficult  to  deal  with  when  you  are  obliged  to  use  vituperative  epi- 
thets of  that  sort  in  order  to  enunciate  a  principle.  What  consti- 
tutes "  gross  negligence ''  is  always  excessively  difficult  either  to 
define,  or,  by  way  of  anticipation,  to  illustrate ;  but  it  appears  to 
me  at  present,  that  none  of  the  cases,  so  far  as  I  am  aware  of 
them,  would  entirely  justify  what  was  done  by  the  mortgagee 
here.  The  leaving  of  the  title  deeds  by  him  primd  facie  appears 
to  me  to  have  been  an  act  of  gross  •  negligence,  and  for  this 
reason :  the  mortgage  was  made  by  Sir  John  Shaw  in  the  year 
1842 ;  his  solicitor  was  Mr.  Hayward,  and  there  is  no  dispute 
that  Mr.  Hayward  acted  also  for  Mr.  Finch  ;  that  is  the  common 
case  of  both  parties ;  it  is  so  stated  both  in  the  bill  of  Mr.  Finch 
and  in  his  answer.  Now,  when  Mr.  Hayward  prepared  the  mort- 
gage deed,  and  acted  both  for  the  mortgagor  and  for  the 
*  mortgagee,  it  is  quite  certain  that  he  knew,  he  must  be  *  925 
taken  to  have  known,  and,  in  fact,  he  did  know,  what  the 
title  was ;  that  there  were  title  deeds  and  wills,  in  one  of  which  one 
moiety  of  the  property  was  given  one  way  and  one  another  ;  one 
moiety  was  given  to  the  devisor,  under  whom  Sir  John  Shaw 
claimed,  and  the  other  moiety  was  given  by  will  in  1789.  Now 
there  is  no  doubt  that  the  uncle  of  the  present  mortgagor,  Sir  John 
Shaw,  may  fairly  be  taken  to  have  been  in  possession  from  1789, 
or  thereabouts,  up  to  the  time  of  his  death  in  1839,  and  then  his 
devisee  came  into  possession,  and  if  there  had  been  an  independent 
solicitor  employed,  and  that  independent  solicitor  had  said,  ^^  Well, 
I  see  here  there  is  a  clear  proof  of  seisin  for  fifty-three  years,  and 
I  do  not  think  it  necessary  to  inquire  any  thing  more  about  the 
deeds ;  I  take  the  title,"  I  am  not  clear  that  there  would  have  been 
any  negligence  in  not  making  any  further  inquiry,  or  that  there 
would  have  been  any  thing  that  would  come  within  what  the  Courts 
would  call  ^^  gross  negligence."  I  think  that  there  was  clear  evi- 
dence upon  the  abstracts  delivered  that  that  had  been  the  fact,  for 
this  re'ason :  the  testator,  under  whom  Sir  John  Shaw  claimed  by 
the  will  of  1839,  clearly  was  in  possession  in  1799 ;  he  redeemed 
the  land  tax ;  therefore  he  was  in  possession  at  that  time ;  and 
forty  years  afterwards  he  makes  his  will,  and  imder  that  will  it  is 
that  the  mortgage  was  made  in  1842.  That  person  who  was  so  in 
possession  in  1799  was  the  general  devisee  of  Mr.  Shaw  Brooke, 
who  made  his  will  in  1789.    Although  there  is  no  actual  descrip- 
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tion  of  the  property  in  the  will,  yet,  inasmuch  as  we  have  the  will, 

and  we  see  the  party,  in  possession  ten  years  after  the  will,  and  as, 

being  the  general  devisee  under  the  will,  he  was  to  take  the  name, 

the  inference  would  be  almost  irresistible  that  the  title  he  had 

•  926    to  possession  in  1799  was  the  title  derived  under  *  the  will. 

It  is,  however,  singular  enough,  that  although  that  would 
appear  to  be  accurate,  it  was  not  accurate,  though  in  fact  it 
amounted  to  the  same  thing,  because  he  was  entitled  to  one  moiety 
under  the  will,  and  the  other  moiety  under  a  deed  appointing  the 
executors  only  ;  so  that,  although  relying  on  the  fact  of  seisin,  a 
party  would  have  been  under  a  mistake  in  supposing  it  was  all  to 
be  attributed  to  the  will ;  that,  however,  is  not  important.  In 
truth,  the  title  to  the  whole  property  was  a  title  derived  under  the 
testator,  though  one  moiety  was  derived  under  the  will,  and  the 
other  under  a  deed  executed  concurrently  with  it.  Certainly,  if  a 
person  in  the  situation  of  the  plaintiff,  Mr.  Finch,  had  taken  a 
mortgage,  and  employed  a  regular  solicitor,  and  that  solicitor  had 
had  handed  to  him  a  copy  of  the  will,  and  proof  of  seisin  for  fifty- 
three  years,  up  to  the  time  of  the  mortgage,  and  had  made  no 
further  inquiry,  although  there  were  really  other  deeds  in  the  hands 
of  the  mortgagee,  I  should  have  been  very  reluctant  to  hold  that 
there  was  gross  negligence.  But  then  I  must  treat  it  in  this  way, 
as  if  the  solicitor  of  the  mortgagor  had  said  to  Mr.  Finch,  or  to  the 
solicitor  of  Mr.  Finch,  supposing  him  to  have  been  a  different  per- 
son, "  This,  though  the  apparent  title,  is  not  all  the  title,  for  I 
have  prior  deeds  "  ;  and  the  solicitor  had  said,  ''  Never  mind,  I  do 
not  want  to  look  at  your  prior  deeds,  I  am  satisfied  with  the  title 
as  it  is  "  ;  would  that  have  been  gross  negligence  within  the  mean- 
ing of  the  cases  on  this  subject  ?  Because  if  it  would,  I  certainly 
feel  great  difficulty  in  saying  that  it  could  make  any  difference 
that  the  same  solicitor  was  acting  for  both  parties,  and  there  was 
therefore  no  independent  advice  on  the  part  of  Mr.  Finch.  It  is 
his  great  misfortune  to  have  employed  a  man  who  has  not  done  his 

duty  towards  him ;  but  if  John  Hayward  was  acting  for  both 

*  927    parties,  and  John  Hayward  perfectly  well  *  knew  that  there 

were  prior  deeds,  it  is  a  difficult  proposition  for  Mr.  Finch 
to  maintain,  '^  because  I  employed  a  person  who  knew  that,  but 
only  knew  it  in  his  character  of  solicitor  for  the  mortgagor,  there- 
fore i  am  to  be  absolved  from  making  inquiry  on  the  subject." 
Upon  these  points  I  should  wish  to  look  into  the  authorities ; 
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ana  I  hope  in  the  course  of  the  next  week  to  be  able  to  make  up 
my  mind  on  the  subject,  to  see  what  advice  it  is  fit  I  should  tender 
to  your  Lordships.  The  Master  of  the  Bolls  thought  that  there 
had  not  been  gross  negligence,  and  possibly  I  may  arrive  at  the 
same  conclusion  ;  but  I  confess  I  do  not  think  that  that  is  so  clear 
as  the  other  points  in  the  case.  If  there  was  not  gross  negligence 
I  do  not  think  there  is  any  thing  in  the  point  about  subsequent 
fraud.  With  that  I  think  Mr.  Finch  has  nothing  to  do  ;  all  that 
was  done  was  unknown  to  him.  The  negligence  to  be  imputed  to 
Mr.  Finch,  if  there  has  been  negligence,  is  a  negligence  which 
must  have  been  imputed  to  his  solicitor,  if  he  had  acted  by  an  in- 
dependent solicitor,  instead  of  through  the  solicitor  for  the  mort- 
gagor. 

On  these  grounds,  I  now  move  that  the  further  consideration  of 
this  case  be  postponed. 

July  24. 

The  Lord  Chancellor.  —  In  this  case,  which  was  argued  a  few 
days  since,  there  were  three  points  made  on  the  part  of  the  appel- 
lant, Mr.  Colyer.  The  first  was,  that  he,  being  the  purchaser  for 
a  valuable  consideration,  without  notice,  the  Court  eught  not  to 
give  any  relief,  even  by  way  of  forclosure,  against  him.  That 
point  was  disposed  of  at  the  close  of  the  argument. 

Another  point  was,  that  he  was  entitled  to  stand,  in  priority,  in 
the  place  of  the  three  legatees  for  2000/.  each.    That  was 
also  disposed  of.     I  concurred  in  opinion  with  *  the  Master    *  928 
of  the  Rolls,  that  there  was  no  foundation  for  that  plea. 

The  only  question  which  remained  to  be  disposed  of  was  that 
arising  from  the  fact  of  Mr.  Finch,  the  mortgagee,  having  left  the 
title  deeds  in  the  hands  of  Sir  John  Eenward  Shaw,  the  mortga- 
gor, by  means  of  which  the  latter  was  enabled  afterwards  to  make 
an  apparently  good  title  to  the  appellant.  The  question  was, 
whether  Mr.  Finch,  the  mortgagee,  by  so  doing  had  put  himself 
into  such  a  situation  as  to  be  disqualified  from  sbtting  up  his  prior 
legal  title. 

The  rule  on  this  subject  is  now  well  settled.  A  first  mortgagee 
having  the  legal  title  is  not  to  be  postponed  to  a  subsequent  pur- 
chaser or  mortgagee,  merely  because  he  has  not  possessed  himself 
of  the  title  deeds.  In  order  to  deprive  the  first  mortgagee  of  his 
legal  priority,  the  party  claiming  by  title  subsequent  must  satisfy 

[711] 


*928  CASES  IK  THE  HOUSE  OF  LORDS. 

ft 

the  Court  that  the  first  mortgagee  has  been  guilty  either  of  fraud 
or  gross  negligence,  but  for  which  he  would  have  had  the  deeds  in 
his  possession.  What  are  the  circumstances  which  will  amoant  to 
or  be  eyidence  of  gross  negligence,  it  is  difficult  to  define  before- 
hand ;  but  I  think  that  primd  facie  a  mortgagee  who,  knowing  that 
his  mortgagor  has  title  deeds,  omits  to  call  for  them,  or  who  omits 
to  make  any  inquiry  on  the  subject,  must  be  considered  to  be 
guilty  of  such  negligence  as  to  make  him  responsible  for  the  frauds 
which  he  has  thus  enabled  his  mortgagor  to  commit.  But  is  that 
the  case  here  ?  The  respondent  positively  denies  any  knowledge 
on  the  matter,  and  says  that  he  gave  J.  Hayward  instructions  to 
prepare  a  proper  mortgage,  and  he  did  prepare  that  indenture  ac- 
cordingly. [His  Lordship  here  read  the  extract  from  the  respon- 
dent's affidavit.]  The  result  of  all  this  is,  that  Finch  obtained  a 
valid  legal  mortgage,  together  with  certain  documents,  which 

Hayward  represented  to  him  as  being,  and  which  Finch 
*  929    believed  to  *  be,  the  muniments  of  title,  which  made  him 

completely  secure.    All  the  material  documents  were  not 
furnished. 

Now,  but  for  the  circumstance  that  Finch  employed  Hayward 
as  his  solicitor,  there  would  be  no  pretence  for  saying  that 
there  was  in  this  transaction  any  thing  like  culpable  negligence  on 
the  part  of  Finch.  He  did  all  that  a  person  in  his  situation  could 
do;  he  obtained  a  valid  conveyance,  together  with  documents, 
which  the  solicitor  of  the  mortgagee,  a  man  of  credit  and  respecta- 
bility, told  him  made  his  security  perfect.  To  hold  that  he  was 
guilty  of  gross  negligence  in  not  making  further  inquiry  and  in- 
vestigation, would  be  to  hold  that  to  accept  a  mortgage  security 
without  taking  all  the  precautions  which  an  experienced  convey- 
ancer would  suggest,  may  subject  the  person  accepting  it  to  the 
consequences  of  fraudulent  misconduct,  or  of  gross  negligence,  so 
gross  as  to  be  tantamount  to  fraud,  a  conclusion  at  variance  with 
ail  the  authorities. 

I  may  refer  particularly  to  the  case  of  Evans  v.  Biehnell^  which 
was  a  case  where  the  deeds  had  got  into  the  hands  of  the  mort- 
gagor, having  been  lent  by  the  trustees  of  the  marriage  settlement 
under  circumstances  which  the  Court  held  did  not  involve  fraud, 
though  it  might  be  an  imprudent  act.  In  BamM  v.  We$ton^  a 
case  before  Sir  William  Grant,  there  was  a  loan  of  the  deeds  in  the 

»  6  Ve«.174.  •  12  Ves-lSO. 
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same  way.  Farrow  v.  Itee»  ^  was  a  case  where  the  deeds  related 
to  settlement  property^  and  several  other  cases  were  referred  to, 
such  as  Worthington  v.  Morgan^  Allen  v.  Knight^  and  Hewitt  v. 
LooBemore,^ 

If,  then,  such  would  have  been  the  result,  supposing  Finch  not 
to  have  employed  Hayward  in  the  business,  does  the  circum- 
stance of  that  employment  make  any  difference  ?  *  I  think  *  930 
not.  The  only  employment  was  an  employment  to  prepare 
the  deed,  which  was  a  mere  ordinary  mortgage  in  fee  from  Sir 
John  Eenward  Shaw,  reciting  his  uncle's  will,  under  which  he 
was  tenant  in  fee  simple  of  the  property  mortgaged.  There  was 
no  investigation  of  title.  Finch  relying  on  Hayward's  assurance 
that  Sir  John  Eenward  Shaw  was,  as  in  fact  he  was,  seised  in  fee 
simple  in  possession,  free  from  encumbrances.  If  this  assurance 
had  been  false,  if  there  had  existed  prior  charges  on  the  property, 
then  would  have  arisen  the  question  how  far  Finch,  by  employing 
Hayward  to  prepare  his  deeds,  was  affected  with  notice  of  these 
charges ;  but  no  such  question  did  or  could  arise,  for  no  prior 
charges,  in  fact,  existed ;  and  with  regard  to  the  handing  over  of 
the  documents,  Hayward  was  in  no  respect  the  agent  or  solicitor 
of  Finch.  Finch,  in  that  part  of  the  transaction,  acted  for  himself, 
Hayward  acted  for  Sir  John  Eenward  Shaw ;  and  when  Finch 
accepted  from  Hayward  the  copies  of  the  wills  and  other  docu- 
ments as  being  what  was  necessary  to  make  him  secure,  the  only 
question  is  whether  he  was  bound,  in  order  to  relieve  himself  from 
the  imputation  of  fraud  or  gross  negligence,  to  inquire  further  of 
the  mortgagee,  or  of  Hayward,  as  his  solicitor.  1  have  already 
said  that  I  think  he  was  not ;  consequently,  the  appellant  fails  in 
this  part  of  the  case,  as  well  as  in  those  which  were  disposed  of 
last  week.  And  I  shall  therefore  move  your  Lordships  to  dismiss 
the  appeal,  with  costs. 

*    Decree  affirmedj  with  co8tsfi 

Lords'  Journals,  24th  July,  1856. 

1  4  Beav.  18.  •  6  Hare,  272. 

>  16  Sim.  547.  *        «  9  Hare,  449. 

*  See  Rancllfie  o.  Farkyns,  6  Dow,  149. 
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♦931  •M»MAHON  V.  LEONARD. 

1856.    Jnlyl. 

M'Mahon,  Plaintiff  in  error. 

Sib  T.  B.  Leonard  and  others,  Defendants  in  error} 

Error.    Final  Judgment,    Form  of  Judgmewt,     Venire  de  novo. 

Costs. 

The  Court  in  which  an  action  was  brought  gave  a  final  judgment;  a  Court  of 
error  reversed  or  varied  that  judgment,  though  the  form  in  which  this  was  done 
in  the  Court  of  error  was  not  that  of  a  final  judgment :  — 

Held  that  error  would  lie  to  this  House. 

A  judgment  of  the  Court  of  Common  Pleas  in  Ireland  had  overruled  a  bill  of 
exceptions.  On  error  to  the  Exchequer  Chamber  there,  the  judgment  of  that 
Court  was,  that  some  of  the  exceptions  be  allowed  and  some  disallowed,  and 
that  the  judgment  be  reversed,  annulled,  and  held  for  nought :  A  venire  de 
novo  was  awarded.  On  error  brought  to  this  House,  after  the  16  &  17  Vict, 
c.  lis,  §  169  (Ir.):  — 

Heidi  that  the  defendants  in  error  might  join  in  error  in  the  usual  form,  without 
thereby  admitting  that  any  of  the  exceptions  had  been  properly  overruled,  the 
judgment  of  the  Court  of  Exchequer  being  treated  as  restricted  to  reversingt 
&c.,  that  of  the  Common  Pleas,  and  awarding  a  venire  de  novo. 

The  costs  were  reserved  till  the  hearing. 

This  was  an  action  on  the  case  brought  in  the  Court  of  Com- 
mon Pleas  in  Ireland  by  M'Mahon  for  disturbance  in  the  office  of 
weighmaster  of  the  town  of  Clones,  in  the  county  of  Monaghan. 
The  cause  was  tried  before  Lord  Chief  Justice  Monaghan  at  the 
sittings  in  that  Court  after  Trinity  term,  1852,  when  a  verdict, 
with  damages,  was  found  for  the  plaintiff.  A  bill  of  exceptions 
(raising  fourteen  exceptions)  was  tendered  to  the  ruling  of  the 
learned  Judge,  and  on  argument  in  the  Court  of  Common 
Pleas  ^  was  overruled,  and  judgment  given  for  the  plaintiff.^ 
A  proceeding  in  error  was  brought  on  that  judgment,  and  the 
Court  of  Exchequer  allowed  the  ninth  and  twelfth  exceptions, 

and  overruled  the  rest.    The  entry  was  in  the  following  form 

• 

^  See  M'Mahon  v,  Lennard,  6  H.  L.  Cas.  970. 

'  By  the  28  Geo.  3,  c.  81,  §  I  (h*.),  a  bill  of  exceptions  is  first  considered  in 
the  Court  in  which  the  action  is  brought.  See  Bank  of  Ireland  v.  Trustees  of 
Evans's  Charities,  ante,  889. 

*  4  Irish  Law  N.  S.  16. 

[714] 


M'MAHON  V.  LEONABD.  *932 

*  (5  Irish  Law,  277)  :  "  It  appears  to  the  said  Court  of  *  982 
Exchequer  here  that  the  said  ninth  exception  and  twelfth 
exception  ought  respectively  to  be  allowed,  and  that  the  other 
exceptions,  and  each  of  them  respectively,  ought  to  be  overruled ; 
and  that  in  the  record  and  proceedings  aforesaid,  and  in  giving  the 
judgment  aforesaid  for  the  said  John  M'Mahon,  there  is  manifest 
error,  so  far  as  relates  to  the  said  ninth  and  twelfth  exceptions ; 
therefore  it  is  considered  by  the  said  Court  of  Exchequer  Cham- 
ber that  judgment  aforesaid,  for  the  error  aforesaid,  be  reversed, 
annulled,  and  altogether  holden  for  nought,  and  that  the  verdict  so 
as  aforesaid  found  for  the  said  John  M'Mahon,  be  quashed  and 
held  for  noiight.     Venire  de  novo  to  be  awarded." 

On  error,  to  this  House,  a  petition  to  quash  the  proceeding  in 
error,  or  to  nle  a  special  joinder,  was  presented  by  the  defendants 
in  error. 

Sir  F,  Kelly  (with  whom  were  Mr.  ITercules  EllUj  of  the  Irish 
bar,  and  Mr.  Karslake)  in  support  of  the  petition.  —  The  pro- 
ceeding here  is  erroneous  in  substance  and  in  form.  Error  will 
not  lie  upon  an  award  of  a  venire  de  novoj  for  that  is  not  a  final 
judgment,  and  no  writ  of  error  lies  except  upon  a  final  judgment : 
Samuel  v.  Judin.^  The  matter  is  settled  in  this  country  by  the 
provisions  of  the  Common  Law  Procedure  Act  of  1854, 17  &  18 
Yict.  c.  125,  §  43.  But  the  same  provision  does  not  apply  to  Ire- 
land, where  proceedings  are  regulated  by  the  old  rules.  The 
terms  of  that  Act  are  not  declaratory,  but  enacting.  The  law  was 
originally  the  same  in  both  countries,  and  consequently  the  form 
of  the  enactment  shows  what  was  the  law  in  England  be- 
fore the  passing  of  that  Act,  and  *  what  therefore  it  still  is  *  933 
in  that  country.  The  question  arose  on  a  previous  occa- 
sion in  Ireland,  and  was  decided  in  the  same  manner :  Kennedy  v. 
Gregg} 

The  cases  in  this  country  are  Beckham  v.  Knight^  Hinton  v. 
Acraman^  Metcalfe^s  Ca%e^  Finch  v.  Renew^  all  of  which  show 
that  a  writ  of  error  will  not  lie  till  a  final  judgment  has  been 
given. 

*  6  East,  333.  *  4  DowL  &  L.  462. 

•  10  Irish  Law,  558.  »  11  Rep.  88  b. 

•  7  Dowl.  P.  C.  409. 

*  8  Salk.  145.     See  also  Fitzwilliams  v.  Copley,  Dyer,  291  b,  pi.  68  n. 
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[The  Lord  Chancellor.  —  There  is  often  in  a  Court  of  error 
here  an  argument  whether  there  ought  not  to  be  a  venire  de  novo. 
How  could  such  an  argument  there  arise  if  your  contention  is 
right?] 

Because  all  the  exceptions  have  been  allowed  or  disallowed. 
That  would  be  a  final  judgment. 

But  suppose  error  to  lie  on  the  award  of  a  venire  de  novo  in  a 
case  like  this,  then  the  form  of  the  judgment  must  be  amended^ 
otherwise  the  defendants  cannot  safely  join  in  error.  As  the 
record  now  stands  they  cannot  say  that  there  is  no  error,  and  pray 
that  the  judgment  may  be  in  all  things  affirmed,  for  twelve  out  of 
their  fourteen  exceptions  have  been,  as  they  say,  improperly  dis- 
allowed. The  form  of  the  judgment  is  wrong  in  introducing  the 
statement  as  to  which  of  the  exceptions  were  allowea,  and  which 
disallowed,  and  then  giving  judgment  of  the  venire;  the  Court 
might  as  well  have  introduced  on  the  record  the  reasons  for  that 
judgment.  If  therefore  the  House  should  hold  that  a  proceeding 
in  error  will  lie  in  this  case,  the  form  of  the  judgment  must  be 
amended  before  the  defendants  are  called  on  to  file  a  joinder  in 
error. 

Mr.  Napier,  for  the  plaintifiT  in  error,  was  stopped. 

♦  984  *  The  Lord  Chancellor.  —  This  question  comes  before 
your  Lordships  upon  a  petition  from  the  defendants  in  error. 
The  plaintiff  recovered  a  final  judgment  in  the  Court  of  Common 
Pleas  in  Ireland  for  200Z.  damages,  notwithstanding  certain  excep- 
tions that  were  taken  to  the  ruling  of  the  learned  Judge  at  the 
trial.  There  was  therefore  a  final  judgment  in  his  favour  in  that 
Court.  Against  this  final  judgment  a  proceeding  in  error  was 
brought  to  the  Court  of  Exchequer  Chamber,  and  that  Court  did 
not  concur  with  the  Court  of  Common  Pleas,  but  awarded  a  venire 
de  novo.  From  that  decision  of  the  Court  of  Exchequer  Chamber 
the  plaintiff  below  has  come  to  your  Lordships'  House,  alleging 
error,  and  the  first  question  raised  is  whether  error  will  lie  from  a 
judgment  awarding  a  venire  de  novo.  In  this  case  a  venire  de  novo 
was  awarded  by  the  Court  of  Exchequer  Chamber,  as  a  substitu- 
tion (so  to  say)  for  the  final  judgment  which  the  plaintiff  had  ob- 
tained in  the  Court  of  Common  Pleas ;  and  it  certainly  must  be 
competent  for  the  plaintiff  below  to  insist  that  that  final  judgment 
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was  light,  and  ought  not  to  have  been  disturbed.  It  therefore 
appears  to  me  extremely  doubtful  whether  that  question  as  to 
error  lying  against  a  judgment  awarding  a  venire  de  novo  can 
arise ;  but  upon  that  point,  before  we  hear  any  thing  from  the 
learned  counsel  for  the  other  side,  I  should  wish  to  hear  what  are 
the  opinions  of  the  learned  Judges.  If  they  should  be  of  opinion 
that  errof  upon  a  judgment  awarding  a  venire  de  novo  does  not  lie, 
tiien,  of  course,  we  must  hear  the  learned  counsel  on  the  other 
side.  But  if  they  should  be  of  opinion  that  in  such  a  case  error 
will  lie,  then  arises  the  ulterior  question,  whether,  in  the  present 
form,  the  judgment  has  been  so  drawn  up  as  that  your  Lordships 
can  proceed  upon  it,  or,  if  not,  what  ought  to  be  done  upon 
it.  In  the  first  place,  I  should  wish  to  ask  the  *  learned  *  935 
Judges  whether  error  upon  the  judgment  awarding  the 
venire  de  novo  in  this  case  lies  or  not. 

Mr.  Baron  Alderson.  —  My  Lords,  I  am  authorised  on  the  part 
of  the  learned  Judges  to  say  that  they  are  of  •pinion  that  error 
will  lie  from  the  judgment  awarding  the  venire  de  novo  in  this 
case.  The  authorities  cited  apply  to  those  cases  where  there  is  no 
final  judgment  in  the  Court  below  at  all.  In  this  case  there  was 
a  final  judgment  in  the  Court  below  ;  that  is  to  say,  in  the  Court 
of  Common  Pleas  in  Ireland,  which  judgment  was  sought  to  be 
set  aside  by  error  brought  in  the  Court  of  Exchequer  Chamber  in 
Ireland.  The  learned  Judges  authorise  me  to  say,  that,  there 
being  a  final  judgment  of  the  Court  of  Common  Pleas  in  Ireland, 
which  has  been  brought  into  doubt  by  the  judgment  of  the  Court 
of  Exchequer  Chamber,  in  their  opinion  it  is  competent  for  a  pro- 
ceeding in  error  to  be  brought,  for  the  purpose  of  setting  aside 
this  latter  judgment,  and  restoring  the  final  judgment  of  the  Court 
of  Common  Pleas  in  Ireland. 

The  Lord  Chancellor. — My  Lords,  I  entirely  concur  in  that 
Tiew  of  the  case.  Here  there  was  in  the  Court  of  Common  Pleas 
in  Ireland  a  final  judgment  for  the  plaintiff  below ;  that  final  judg- 
ment has  been  reversed,  so  to  say,  or  varied,  by  the  decision  of  the 
Court  of  Exchequer  Chamber  awarding  a  venire  de  novo.  Against 
that  which  was  a  judgment  defeating  the  final  judgment  of  the 
Court  below,  it  seems  to  me  that,  upon  all  principle,  it  is  quite 
clear  that  a  proceeding  in  error  will  lie  to  your  Lordships'  House. 

[  717  ] 


*935  GASES  IN  THE  HOUSE  OF  LORDS. 

But  DOW  remains  the  important  question,  whether  this  judg- 
ment, as  it  now  stands,  is  in  proper  form,  or  whether  your 
*  936  Lordships  ought  to  take  any  and  what  steps  to  enable  *  the 
defendants  in  error  to  come  here  unclogged  by  any  thing 
which  shall  fetter  them  in  supporting  their  view  of  the  case  that 
there  ought  to  be  a  venire  de  novo.  The  view,  Mr.  Napier,  which 
the  House  takes  is  this,  that  the  defendants  in  error,  in' defending 
here  the  decision  of  the  Court  of  Exchequer  Chamber,  ought 
simply  to  have  to  argue,  unclogged  by  any  thing  which  shall  re- 
strict them  to  the  allowance  of  one  or  another  exception,  that  a 
venire  de  novo  was  properly  awarded.  If  the  Court  of  Exchequer 
Chamber  thought  that  there  ought  to  be  a  venire  de  novo,  then  the 
judgment  ought  to  have  been  simply  a  judgment  awarding  a  venire 
de  novo  J  saying  nothing  about  one  exception  being  good  and  another 
exception  being  bad. 

Mr.  Napier,  —  The  Judges  in  the  Court  of  Exchequer  Chamber 
thought  that  they  were  bound  to  decide  on  all  the  fourteen  excep- 
tions :  Cooke  V.  Slphin}  This  proceeding  in  error  depends  on  the 
terms  of  the  Irish  Statute  (16  &  17  Vict.  c.  113),  which  are  (§  170) 
that  "  either  party  alleging  error  in  law  may  deliver  to  the  Master 
of  the  Court  a  memorandum  in  writing,  in  the  Form  No.  12,  con- 
tained in  the  schedule."  Now,  the  Form  No.  12  is  simply  that 
"  there  is  error  in  law  in  the  record  and  proceedings  in  this 
action."  The  proper  course  will  be,  not  to  quash  the  proceeding 
in  error,  but  to  take  the  argument,  or  so  much  of  the  judgment 
of  the  Exchequer  Chamber  as  allows  some  of  the  exceptions,  and 
therefore  reverses  the  judgment  of  the  Common  Pleas.  The 
judgment  of  the  Court  of  Exchequer  Chamber  begins  with  the 
ideo  eonsideratum  est.  The  venire  de  novo  is  a  mere  consequence 
of  this  judgment. 

Sir  F.  Kelly.  —  The  defendants  only  desire  to  argue  the  award 

of  the  venire  de  novo  ;  but  they  object  to  go  to  a  new  trial 

*937    with  a  form  of  judgment  that  will  make  it  appear  *  that 

this  House  is  of  opinion  that  some  of  their  exceptions  have 

been  properly  overruled. 

Lord  Chancellor.  —  The  case  must  go  on  in  its  usual  course ; 
it  will  be  open  to  the  defendants  in  error  to  sustain  the  judgment 
upon  any  of  the  fourteen  exceptions,  or  upon  any  thing  arising 
upon  the  face  of  the  record. 

>  2  Dow  &  C.  247. 
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Sir  Fitzroy  Kelly.  —  Then  we  may  join  in  error  in  the  usual 
form,  without  admitting  that  any  of  our  exceptions  have  been 
properly  overruled. 

Lord  Chancellor. — Yes.  The  question  of  costs  will  be  re- 
served by  the  House  till  the  hearing  of  the  argument  on  the 
alleged  error. 

Prayer  of  the  petition  refused,  and  costs  reserved. 

m 

[After  this  case  had  been  decided,  the  19  &  20  Vict.  c.  102, 
"The  Common  Law  Procedure  Amendment  Act  (Ireland),"  was 
passed,  the  forty-ninth  section  of  which  is  almost  a  copy  of  the 
forty- third  section  of  the  English  Statute  17  &  18  Vict.  c.  125.] 


EARL  OF  MOUNTCASHELL  v.  VISCOUNT  O'NEILL. 

1856.    Julj  1,  18,  24. 

The  Earl  op  Mountcashell,  Plaintiff  in  error. 
Viscount  O'Neill,  Defendant  in  error. 

Trees.     Tenant  for  Ufe.    Agent.    Registry.    Affidavit. 

The  28  &  24  Geo.  8,  c.  89  (Jr.),  giyes,  by  §  1,  to  **  aoy  tenant  for  life  or  lives,  by 
settlement,  dower,  or  courtesy,  jointure,  lease,  or  office  civil,  military,  or 
ecclesiastical,  impeachable  of  waste,  or  any  tenant  for  years  exceeding  fourteen 
years  unexpired,  who  shall  plant,  or  cause  to  be  planted,  any  timber  trees,** 
&c.,  the  right  to  cut  the  same  during  the  term.  The  second  section  provides, 
'*  that  any  tenant  so  planting,"  &c.  shall  within  twelve  months  lodge  with  the 
clerk  of  the  peace  of  the  county  an  affidavit,  *'  reciting  the  number  and 
kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  form  *  follow-  *  988 
ing."  The  form  given  is,  **  I,  A.  B.,  do  swear  that  I  have  planted,  or 
caused  to  be  planted,  on  the  lands  of  ,  held  by  me  from  ,"  and  "  that 

I  have  given  notice  to  the  person  under  whom  I  immediately  derive,  or  his 
agent,  of  my  intention  to  register."  A.  held  lands  from  B.  under  leases  for 
lives,  on  diffisrent  demises  granted  by  B.'s  ancestor  to  A.*s  ancestor:  A. 
planted  trees,  and  made  the  affidavit,  but  mentioned  lands  held  under  different 
demises,  and  did  not  distinguish  the  number  of  trees  planted  on  each  land :  — 

Held^  that  the  second  section  of  the  statute  included  a  tenant  for  life,  and  that 
the  affidavit  was  sufficient :  and 

Held,  that  under  this  statute  an  affidavit  might  be  made  by  the  agent  and  mana- 
ger of  A.,  for  and  on  behalf  of  A. 

A.  also  occupied  lands  under  C.  adjoining  to  those  of  B. ;  A.'s  agent  made  an 
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.  affidavit,  inclading  both  deacripUons  of  lands,  and  giving  die  groM  nnmber  of 
the  trees  planted,  but  not  distinguishing  the  nnmber  planted  on  the  land  ci  B. 
from  those  planted  on  the  land  of  C. :  — 

Held  insufficient 

Ebbor  on  a  judgment  of  the  Court  of  Exchequer  Chamber  in 
Ireland,  which  had  reversed  a  judgment  of  the  Court  of  Queen's 
Bench  there,  in  an  action  of  trover  brought  by  the  plaintiff  for 
trees.  The  plaintiff,  the  Earl  of  Mountcashell,  claimed  these  trees 
as  the  reversioner  of  lands  in  the  parish  of  Skerry,  in  the  county 
of  Antrim.  These  lands  had  been  demised  by  his  father  to  the* 
brother  of  the  present  defendant  in  error  for  three  lives,  one  of 
which  was  still  subsisting.  The  defendant  claimed  the  trees  under 
the  23  &  24  Geo.  3,  c.  39  (Ir.),  intituled, ''  An  Act  to  amend  the 
Law  for  the  Encouragement  of  Planting  Timber  Trees."  ^ 

'  By  which  it  is  enacted,  §  1.  That  from  and  after  the  passing  of  this  Acty 
any  tenant  for  life  or  lives,  hy  settlement,  dower,  courtesy,  jointure,  lease,  or 
office,  civil,  military,  or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for 
jears  exceeding  fourteen  years  unexpired,  who  shall  plant  or  cause  to  be  planted 
any  timber  trees,  of  oak,  ash,  elm,  beech,  fir,  alder,  or  any  other  trees,  shall  be 
entitled  to  cut,  fell,  and  dispose  of  the  same  or  any  part  of  the  same  at  any 
time  during  the  term. 

§  2.  Provided  always,  that  any  tenant  so  planting  or  causing  to  be  planted 
shall,  within  twelve  calendar  months  afler  such  planting,  lodge  with  the  clerk  of 
the  peace  of  the  county  or  county  of  a  city  where  such  plantation  shall  be  made, 
an  affidavit,  sworn  before  some  justice  of  the  peace  of  the  said  county,  reciting 
the  number  and  kinds  of  the  trees  planted,  and  the  name  of  the  lands,  in  fonn 
following :  I,  A.  E.,  do  swear  that  I  have  planted  or  caused  to  be  planted, 
within  twelve  calendar  months  last  past,  on  the  lands  of  ,  in  the 

parish  of  ,  held  by  me  from  ,  the  following  trees  (here 

reciting  the  number  and  kinds  of  trees),  and  that  I  have  given  notice  to  the 
person  or  persons  under  whom  I  immediately  derive,  or  his,  her  or  their  agent, 
of  my  intention  to  register  said  trees  twenty  days  at  least  previous  to  this  day, 
and  that  I  have  given  notice  of  my  intention  to  register  said  trees  by  public 
advertisement  in  the  '*  Dubliik  Gazette  "  thirty  days  at  least  previous  to  the  date 
hereof  (or  else  —  [and  that  I  have  also  given  notice  of  the  same  in  writing  to  the 
head  landlord,  owner  or  owners  of  said  ground,  or  his  or  their  agent,  twenty  days 
previous  to  the  date  hereof]  as  the  case  may  be). 

§  6.  And  for  the  preventing  of  fraudulent  registries,  be  it  enacted,  that  any 
person  under  whom  the  lands  shall  be  held,  mediately  or  immediately,  whereon 
the  trees  registered,  or  the  enclosures  registered,  in  pursuance  of  this  Act,  may  be, 
and  who  shall  think  himself  or  herself  aggrieved  by  a  fraudulent  registry,  may 
apply  to  the  justices  of  said  county  assembled  in  quarter  sessions  at  any  time 
within  twelve  months  afler  such  registry  (or,  if  he  or  she  be  a  minor  at  the  time 
of  registering,  within  twelve  months  after  he  or  she  shall  arrive  at  the  age  of 
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*  There  had  been  eight  different  plantings  on  lands  held  *939 
by  the  defendant,  and  in  taking  proceedings  under  the 
statute  *  there  had  been  eight  affidavits  filed,  and  notices  *  940 
given,  and  advertisements  inserted  in  the  Gazette.  The 
question  in  the  cause  was,  whether  the  affidavits  filed  were  suffi- 
cient under  the  statute.  At  the  trial  of  the  cause  before  the  Lord 
Chief  Justice,  at  the  sittings  after  Hilary  term,  1852,  the  jury 
returned  a  special  verdict,  declaring  the  titles  as  landlord  and 
tenant  of  the  respective  parties,  and  the  authority  of  W.  M'Au- 
liffe,  as  Earl  O'Neill's  agent;  and  found  that  on  the  5th  June, 
1816,  Earl  O'Neill  lodged  with  the  Clerk  of  the  Peace  for  the 
county  of  Antrim  an  affidavit  in  the  following  form:  '^I,  the 
Bight  Honourable  Charles  Henry  St.  John,  Earl  O'Neill,  do  swear 
that  I  have  caused  to  be  planted,  Ac.  on  the  lands  of  Claggan  and 
Aghafattan,  in  the  parish  of  Skerry,  held  by  me  from  the  Earl  of 
Mountcashell,  the  following  trees,  to  wit "  (specifying  their  sorts 
and  their  numbers),  "  and  that  I  have  given  notice  to  George  Joy, 
Esq.,  agent  to  the  said  Earl  of  Mountcashell,  under  whom  I  imme- 
diately derive,  of  my  intention  to  register  said  trees  twenty  days, 
at  the  least,  previous  to  this  day,  and  that  I  have  given  notice  of 
my  intention  to  register  said  trees,  by  public  advertisement,  in  the 
Dublin  Gazette,  thirty  days  at  the  least  previous  to  the  date  here- 
of.'' In  this  affidavit  no  distinction  was  taken  between  the  trees 
planted  on  the  lands  of  Claggan  and  those  planted  on  the  lands 
of  Aghafattan.  The  two  descriptions  of  land  were  held  under 
different  demises,  though  from  the  same  landlord.  The  advertise- 
ment in  like  manner  was  framed  in  the  name  of  the  Earl  himself: 
"  I  hereby  give  notice,  that  I  have  caused  to  be  planted,  &c.  on 
the  lands  of  Claggan  and  Aghafattan,  in  the  parish  of  Skerry,  held 
by  me  from  the  Earl  of  Mountcashell,"  &c.  and  it  was  signed, 
«  O'NeiU." 

twentj-one  years),  which  justices,  on  receiving  a  petition  complaining  as  aforesaid 
of  a  fraudulent  registry,  and  also  an  affidavit  that  notice  of  such  intended  com- 
plaint had  been  served  on  the  tenant  twenty-one  days  at  the  least  before  such 
quarter  sessions,  shall  cause  a  jury  to  be  impanelled,  who  shall  decide  whether 
the  said  registry  be  a  true  registry  or  not,  and  if  they  shall  find  it  to  be  a  fidse 
registry,  then  the  same  shall  be  deemed  utterly  null  and  void  and  of  no  effect ; 
but  if  they  shall  find  for  the  tenant,  then  the  registry  shall  be  deemed  good,  and 
their  verdict  in  both  cases  shall  he  conclusive. 

The  7th  and  8th  sections  allow  the  tenant  to  sell  to  the  person  '*  under  whom 
he  derives  mediately  or  immediately  "  his  interest  in  the  trees. 
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The  second  affidavit  was  lodged  with  the  Clerk  of  the  Peace  on 
the  18th  October,  1820,  and  was  in  these  terms :  ^'  I,  William 

*  941    M' Auliffe,  do  swear,  that  I  have  planted,  or  *  caused  to  be 

planted,  within  twelve  calendar  months  last  past,  for  the 
Bight  Honourable  Earl  O'Neill,  on  the  lands  of  Glaggan,  &c.  held 
by  the  said  Earl  O'Neill,  from  the  Earl  of  Mountcashell "  (then 
followed  a  description  of  the  trees),  ^^and  that  notice  has  been 
given  to  George  Joy,  Esq.,  agent  to  the  said  Earl  of  Mountcashell, 
under  whom  the  said  Earl  O'Neill  immediately  derives,  of  his 
Lordship's  intention  to  register  the  said  trees,"  &c.  This  affidavit 
was  signed  "  Wm.  M^AulifiFe." 

The  advertisement  in  the  Gazette,  relating  to  these  trees,  was 
given  in  the  name  of  Earl  O'Neill  himself. 

The  third  affidavit  related  to  trees  planted  partly  on  the  lands 
of  Killycharn,  in  the  county  of  Antrim,  held  by  Earl  O'Neill,  as 
tenant  to  Alexander  Davison,  Esq.,  and  partly  on  some  of  the 
lands  of  Claggan.  This  affidavit,  made  in  October,  1821,  the 
notice  given  and  the  advertisement  in  the  Gazette  were  alt  made 
by  M'Auliffe,  the  words  in  all  being  ''  I  have  planted,  or  caused  to 
be  planted,  for  Earl  O'Neill."  In  this  affidavit  the  gross  number 
of  trees  planted  was  stated,  but  no  distinction  was  made  between 
those  planted  on  the  lands  of  Davison  and  those  planted  on  the 
lands  of  Lord  Mountcashell.  There  were  five  other  affidavits  and 
notices  in  the  same  form  as  the  second,  all  relating  to  lauds 
held  of  Lord  Mountcashell. 

The  case  was  argued  in  the  Court  of  Queen's  Bench  on  the 
special  verdict,  when  judgment  was  given  for  the  plaintiff  on  the 
first  and  third  plantings  (on  the  ground  that  the  descriptions  and 
numbers  of  trees  on  lands  held  under  different  demises  were  not 
properly  distinguished),  and  for  the  defendant  as  to  the  re- 
mainder.^ Both  parties  carried  this  judgment  into  the  Court  of 
Exchequer  Chamber.  That  Court,  oi>  the  24th  July,  1852, 
affirmed,  by  a  majority,  the  judgment  of  the  Court  of 

*  942 .  Queen's  Bench,  *  so  far  as  it  was  in  favour  of  the  defend- 

ant, but  reversed  it  so  far  as  it  was  in  favour  of  the  plain- 
tiff on  the  first  and  third  plantings,  and  gave  a  general  judgment 
for  the  defendant.^  The  case  was  brought  on  error  to  this  House. 
Justices  Coleridge,  Creswell,  Erie,  Williams,  Crompton,  Crowder, 

1  2  Irish  Law,  486.  *  4  Irish  Law,  845. 
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and  Barons  Alderson,  Martin,  and  Bramwell  attended  at  the 
argument. 

Mr.  Deamf  and  Mr.  Surrage  for  the  plaintiff  in  error.  —  These 
affidavits  are  not  sufficient.  The  form  given  by  the  statute  shows 
that  the  Legislature  contemplated  that  in  every  instance  the  affi- 
davit should  be  made  by  the  individual  tenant  himself,  and  not  by 
his  agent.  Every  affidavit  must  also  contain  such  a  description  of 
the  trees  as  shall  enable  the  landlord  to  know  clearly  what  are 
those  claimed  by  the  tenant,  and  this  is  especially  the  case  where 
the  tenant  holds  two  denominations  of  land  under  one  landlord, 
or  where  he  claims  trees  planted  on  lands  held  under  one  landlord, 
but  planted  at  the  same  time  with  other  trees  on  lands  held  under 
another  landlord. 

The  whole  Act  shows  that  the  ^'  tenant "  was  meant  to  be  re- 
stricted to  the  tenant,  properly  so  called.  The  word  is  any 
^'tenant,"  not  any '' person  " ;  a  tenant  for  life  is  not  included, 
except  under  the  first  section ;  the  occupying  tenant  is  meant  in 
the  others,  and  he  alone  can  make  the  affidavit ;  and  in  making  it, 
he  is  not  to  be  at  liberty  to  depart  from  the  form  prescribed.  Such 
is  the  rule  laid  down  by  Lord  Cottenham,  in  Galwey  v.  Baker} 
The  affidavits  made  in  this  case  by  the  defendant  as  tenant  for 
life,  and  by  M^Auliffe  as  his  agent,  are  therefore  invalid.  Again, 
one  of  these  affidavits  claims  in  respect  of  a  planting  on  two 
denominations  of  laud  (Claggan  and  Aghafattan),  both  held 
under  the  plaintiff,  but  under  different  tenures ;  *  another,  *  943 
in  respect  of  a  planting  on  two  denominations  of  land,  only 
one  of  which  was  held  under  the  plaintiff,  anotlier  being  held 
under  Mr.  Davison,  yet  the  gross  numbers  of  the  trees  planted  are 
lumped  together,  so  that  it  is  impossible  for  the  plaintiff  to  distin- 
guish how  many  of  the  trees  bad  been  planted  on  his  land,  and 
how  many  on  that  of  Mr.  Davison. 

The  right  to  tlie  trees  is  vested  by  the  common  law  in  the  land- 
lord. The  statutory  right  being  one  of  an  exceptional  kind,  the 
person  claiming  the  benefit  of  it  must  bring  himself  clearly  and 
specifically  within  the  exception  created  in  his  favor.  That  has 
not  been  done  here.  The  language  of  the  statute  imports  the 
identity  of  the  person  planting,  and  of  the  person  making  the  affi- 

>  7  Clark  &F.  379-401. 
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davit,  and  patting  his  claim  on  the  register.  The  words  of  the 
Act  are  mandatory,  and  must  be  strictly  followed  ;  thia  King  r. 
Jeff^ries^  where  it  is  said  that  if  any  particular  form  is  prescribed 
in  a  statute,  it  must  be  complied  with  ;  and  that  rule  was  acted  on 
in  Davison  v.  0-tll,^  which  was  a  question  arising  on  the  validity 
of  an  order  fot  stopping  up  a  footpath.  This  strictness  is  especially 
necessary  here,  for  there  are  words  in  the  form  of  affidavit,  such, 
for  instance,  as  "  my  intention,"  which  can  only  be  truly  used  by 
the  tenant  himself.  The  agent  can  have  no  ^*  intention  "  in  such 
a  case.  Such  provisions  in  a  statute  are  never  merely  directory. 
There  were  no  forms  in  the  early  Irish  Acts  on  this  subject ;  they 
have  been  introduced  here,  and  they  must  be  strictly  followed. 
The  statute  here  allows  agency  on  the  part  of  the  landlord,  but  it 
does  not  provide  for  it  on  the  part  of  the  tenant.  Indeed^  in  the 
case  of  minors,  idiots,  or  lunatics,  there  would  be  no  power  to  ap- 
point an  agent.  The  words  in  the  sixth  section  explain  the 
*  944  reason  for  requiring  the  affidavit  to  be  made  by  the  *  tenant. 
If  the  claim  of  the  tenant  is  not  successfully  impeached,  a 
Parliamentary  title  to  the  timber  is  conveyed  to  the  tenant.  The 
landlord  has  only  twelve  months  to  inquire,  and  he  is  for  ever  after- 
wards bound..  It  must,  therefore,  have  been  intended  by  the 
Legislature  that  the  proceedings  which  were  to  be  so  binding  on 
him  should  be  strictly  pursued,  and  the  more  so,  as  the  landlord 
has  no  power  to  go  before  the  sessions,  except  in  a  case  in  which 
be  charges  a  fraudulent  registration. 

A  reference  to  the  other  sections  of  the  statute  will  show  that  it 
was  not  intended  to  apply  to  all  tenants  whatever.  Persons  absent 
from  the  realm,  for  instance,  never  could  take  advantage  of  it. 
Again,  the  seventh  and  eighth  sections  give  a  right  to  the  tenant 
to  sell ;  but  to  whom  ?  to  ^'  the  person  under  whom  he  derives 
mediately  or  immediately."  In  no  section  except  the  first  is  there 
any  mention  of  a  tenant  for  life;  wherever,  therefore,  the  word 
<^  tenant "  afterwards  occurs  in  the  statute,  it  must  be  restricted  to 
tenants  properly  so  called,  and  when  they  act  upon  it  they  must 
be  bound  to  adhere  strictly  to  the  forms  it  has  given,  otherwise 
acts  may  be  done  without  the  authority  of  the  principal,  and  in  the 
present  case  there  is  nothing  which  necessarily  connects  the  prin- 
cipal with  the  agent,  and  makes  the  act  of  the  latter  binding  on 
him. 

M  T.  R.  769.  •  1  East,  64. 
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Mr.  Napier  and  Mr.  H.  HUl  (^Mr.  J.  D.  Coleridge  was  with 
them)  for  the  defendant  in  error. — There  are  two  questions  here: 
First,  whether  the  statute  does  or  does  not  include  tenants  for  life, 
and  require  that  in  all  cases  the  afGdavit  of  registry  should  be  made 
by  the  tenant,  or  whether  it  may  not  in  some  cases  be  made  by 
another  person.  Second,  whether  the  affidavit  must  always  describe 
the  particular  denominations  of  the  lands,  and  the  exact 
number  of  the  trees  planted  on  it,  and  *  distinguish  each  *  945 
denomination  where  the  lands  are  held  under  the  same 
landlord,  or  under  different  landlords. 

As  to  the  first  question,  a  reasonable  construction  must  be  given 
to  the  statute,  otherwise  the  policy  of  the  Legislature  will  be  de- 
feated, Standish  v.  Murphy;^  Pentland  v.  Samerville.^  This  is 
not  a  statute  passed  to  take  away  a  common-law  right,  but  rather 
to  give  encouragement  to  individuals  to  do  that  which  in  benefiting 
themselves  will  benefit  the  country.  The  construction  on  the 
other  side  might  prevent  any  affidavit  from  being  made ;  for  if 
minors,  idiots,  and  lunatics  cannot  appoint  an  agent,  neither  can 
tliey  make  affidavits.  The  word  ^^  person  "  does  apply  to  the 
tenant.  Trace  these  statutes  from  their  commencement,  and 
there  can  be  no  doubt  of  the  intention  of  the  Legislature.  The 
10  Wm.  8,  c.  12,  attempted  to  compel  the  planting  of  trees ;  but 
that  attempt  utterly  failed,  and  the  statute  was  repealed.  Then 
came  the  8  Geo.  1,  c.  8,  to  encourage  the  planting  of  trees  by 
giving  benefits  to  those  who  planted  them.  That  statute  refers  to 
tenants  for  life,  for  years,  and  by  lease ;  and  the  9  Geo.  2,  c.  7, 
extended  its  provisions  to  tenants  under  settlements.  Then  came 
the  5  Geo.  3,  c.  17,  which,  reciting  that  it  was  equal  to  the  inher- 
itance whether  the  tenant  did  not  plant  trees,  or  whether  he  took 
away  what  he  had  planted,  enacted  that  tenants  for  lives,  renewa- 
ble  forever,  should  not  be  impeachable  for  waste  in  trees  planted 
by  them,  and  that  tenants  for  life,  by  settlement,  dower,  courtesy, 
jointure,  or  lease,  or  by  any  office,  civil,  military  or  ecclesiastical, 
or  any  tenant  for  years,  exceeding  twelve  years  unexpired,  should 
be  entitled  to  the  benefit  of  the  statute,  on  lodging  a  certificate 
with  the  clerk  of  the  peace,  &o.  The  7  Geo.  8,  c.  20,  was 
an  Act  to  continue  several  temporary  statutes,  *  and  in  the  *  946 
11th  section  it  recites  the  previous  statutes  on  this  subject, 
and  that  doubts  had  arisen  whether  the  term  "  tenants  for  life  " 

^  Per  Lord  Chancellor  Brady,  2  Irish  Ch.  271.  <  2  Irieh  Ch.  289. 
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included  tenants  in  fee  farm,  and  it  enacts  that  they  shall  be  in- 
cluded. The  different  classes  of  tenants  being  thus  provided 
for  ill  the  earlier  statutes,  there  was  no  necessity  again  to  par- 
ticularize them  in  the  23  &  24  Geo.  3,  and  this  continued  series 
of  provisions  showed  it  to  be  the  settled  purpose  of  the  Legislature 
that  all  these  classes  of  tenants  should  receive  the  benefit  of  their 
plantings. 

The  words  here  are  directory,  not  mandatory,  and  the  House 
must  construe  them  as  the  Courts  construed  similar  words  in  2%6 
King  v.  Loxdale^  The  King  v.  The  Justices  of  Leicester?  The  King 
V.  The  Inhabitants  of  Birmingham?  In  Furlong  on  Landlord  and 
Tenant,^  it  is  said  :  '^The  affidavit  will  be  sufficient  if  it  contains 
in  substance  all  the  matters  required  by  the  Act,  though  the 
form  given  by  the  statute  may  not  be  strictly  pursued.'*  And 
such  has  always  been  the  spirit  in  which  the  Act  has  been  con- 
strued. 

The  form  of  the  agent's  affidavit  here  is  sufficient.  Every  affida- 
vit says,  "  I  W.  M'Auliffe  for  Earl  O'Neill,"  and  the  special  verdict 
finds  that  the  person  thus  giving  notice  was  the  agent  and  man- 
ager and  steward  of  the  land  for  Earl  O'Neill.  But  if  there  had 
been  any  defect  of  form,  that  might  have  been  corrected  at  the 
sessions,  in  any  case  in  which  there  was  reason  to  dispute  the  cor- 
rectness of  the  facts  stated. 

Mr.  Deasy^  in  reply.  — The  cases  cited  on  the  other  side  do  not 
apply.  They  merely  show  that  in  certain  poor-law  proceedings 
the  personal  presence  of  a  pauper  is  not  required.  But 
*  947  those  are  *  not  cases  where  new  rights  are  given  to  individ- 
uals on  the  condition  of  complying  with  certain  forms. 
Here  the  forms  are  of  the  essence  of  the  thing,  as  was  held  in 
The  King  v.  LozdaU?  and  must,  therefore,  be  followed.  It  is  so 
with  respect  to  the  tenure  of  the  lands,  and  also  the  numbers  of 
the  trees.  In  neither  respect  are  those  affidavits  sufficient.  To 
state  in  one  affidavit,  and  in  a  lumping  amoimt  the  numbers  of 
trees  planted  on  two  denominations  of  lands,  held  under  different 
leases  of  the  same  landlord,  but  still  more  of  trees  planted  on 
lands  held  under  different  landlords,  is  not  to  give  that  iuforma- 

»  1  Burp.  445,  447,  *  Vol.  1,  p.  669. 

*  7  B.  &  C.  6.  *  1  Burr.  445. 

*  8  B.  &  C.  29. 
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tion  which  it  was  certainly  the  intention  of  the  Legislature  to 
require. 

The  Lord  Chancellor  proposed  the  following  questions  for  the 
Judges :  — 

*<  Where  a  tenant  for  lives  at  a  money  rent  plants  trees  on  the 
lands  demised,  and  desires  to  register  the  same  so  as  to  have  the 
benefit  of  the  Irish  Act,  the  23  &  24  Geo.  3,  c.  39,  will  the  requi- 
sition of  the  statute  be  duly  complied  with  if  the  affidavit  required 
by  the  second  section  is  made,  not  by  the  tenant  himself,  but  by 
his  agent,  cognizant  of  the  facts  connected  with  the  planting,  and 
making  the  affidavit  on  behalf  of  the  tenant  ? 

*'  Where  such  a  tenant  holds  two  denominations  of  land  under 
one  landlord,  but  by  different  demises,  is  the  affidavit  sufficient  if 
it  states  the  number  and  kinds  of  trees  planted  on  both,  without 
distinguishing  how  many  and  what  kinds  of  trees  are  planted  on 
each  denomination  ? 

^'  Where  the  two  denominations  of  land  are  held  under  different 
landlords,  is  it  then  necessary  to  state  in  the  affidavit  the  number 
and  kinds  of  the  trees  planted  on  each  denomination,  or  is  it  suf- 
ficient to  state  the  number  and  kinds  planted  on  the  two  denomi- 
nations taken  together  ?  " 

*  Mr.  Baron  Alderson  requested  time  for  the  Judges  to  *  948 
consider  the  questions. 

Mr.  Justice  Crowder.  —  My  Lords,  her  Majesty's  Judges  have 
considered  the  questions  submitted  to  them  by  your  Lordships  in 
this  case,  and  have  deputed  me  to  give  their  answers. 

We  answer  the  first  question  in  the  affirmative.  It  relates  to 
the  second,  fourth,  fifth,  sixth,  seventh,  and  eighth  registries,  and 
it  depends  on  the  question  whether  an  affidavit  made  by  Mr. 
M^Auliffe,  an  agent  on  the  part  of  Lord  O'Neill,  the  tenant,  is  a 
sufficient  compliance  with  the  provisions  contained  in  the  second 
section  of  the  23  &  24  of  Geo.  3,  c.  39.     We  think  it  is  so. 

It  appears  that  there  has  been  a  series  of  Acts  directed  to  the 
encouragement  of  planting  of  timber  trees  by  tenants  on  the 
estates  held  by  them  ;  and  for  this  purpose  they  give  a  conditional 
property  in  the  trees  planted  to  the  tenant  by  whose  care  and  at 
whose  expense  they  have  been  planted  ;  and  this  valuable  privilege 
is  given  by  the  statute  above  named  to  any  tenant  for  life  or  lives 
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by  settlement,  dower,  courtesy,  jointure,  lease,  or  office,  civil,  milir 
tary  or  ecclesiastical,  impeachable  of  waste  ;  and,  secondly,  to  any 
tenant  for  years  exceeding  fourteen  years  unexpired.  These  per- 
sons are  to  have  a  property  in  the  trees  planted  by  themselves,  and 
may  cut  or  dispose  of  the  same  or  any  part  of  them  during  the 
term. 

But  of  course  it  could  not  be  supposed  that  the  Legislature 
would  give  this  privilege  to  tenants  unconditionally.  Accordingly, 
we  find  several  conditions  imposed  by  the  subsequent  clauses  of 
the  Act.  The  only  one  of  these  with  which  we  have  to  deal  is 
that  contained  in  the  second  section.  That  provides  that  '^  any 
tenant  so  planting  or  causing  to  be  planted,  shall,  within 
*  949  twelve  calendar  months  *  after  such  planting,  lodge  with 
the  clerk  of  the  peace  for  the  county  where  the  planting  is 
made,  an  affidavit  reciting  the  number  and  kinds  of  the  trees 
planted,  and  the  name  of  the  lands  in  form  following."  The  stat- 
ute then  proceeds  to  give  a  form  for  that  purpose. 

The  plain  object  of  this  was  to  give  full  information  to  the  land- 
lord on  two  points  only :  first,  of  the  number  and  kinds  of  the 
trees  planted ;  and,  secondly,  of  the  lauds  whereon  they  were 
planted.  The  doing  this  would  distinguish  them  from  the  trees^ 
if  any,  already  standing  on  these  lands ;  and  so  the  rights  of  the 
landlord  in  those  trees  might  be  preserved.  And  this  being 
required  to  be  done  within  a  twelvemonth  after  the  planting,  and 
the  party  registering  being  required,  as  the  subsequent  part  of 
the  affidavit  shows,  to  give  twenty  days'  notice  of  his  intention  to 
register  to  th^  persons  under  whom  he  immediately  derives  title, 
and  twenty  days'  notice  to  all  the  world,  by  public  advertisement, 
in  the  Gazette,  it  seems  to  have  been  thought  that  this  would 
be  sufficient  to  put  all  persons  interested  on  their  guard,  so  as  to 
enable  them  to  come  to  the  quarter  sessions,  and  oppose,  and  per- 
haps, if  necessary,  qualify  and  correct  the  registration  of  the 
planted  trees. 

But  what  in  all  this  is  there  which  would  require  the  affidavit 
to  be  made  by  the  tenant  himself  ?  Plainly,  nothing.  What  is 
really  wanted  to  fulfil  all  these  requisites  is,  that  a  faithworthy 
person  acquainted  with  the  facts  should  pledge  his  oath  that  they  are 
true.  How  could  it  be  of  any  use  that  this  should  be  the  tenant 
himself  ?  He  would  not  be  likely  to  know  the  fact*  of  the  plant- 
ing, the  number  and  kinds  of  the  trees,  the  service  of  the  notice 

[728] 


EABL  OF  UOUNTOASHEIX  V.  VISCOUMT  O'NEILL.  *949 

on  the  landlord  or  his  agent,  or  the  insertion  of  the  notice  in  the 
Gazette.  He  might  be  absent,  might  be  an  infant,  incapable 
or  ignorant  of  these  several  facts ;  or  the  facts  might  require 
a  joint  affidavit  from  several  persons  to  establish  them. 
*  The  Legislature  could  never  be  supposed  to  require  such'  *  950 
absurd  impossibilities,  at  least  not  without  express  words. 
The  only  ground  for  saying  so  is,  that  the  form  for  the  affidavit 
uses  the  words  ^'  I,  A.  B,"  at  the  commencement,  and  speaks  in 
the  name  of  A.  B.,  of  lands  held  by  ^'  me,"  of  trees  which  ''  I " 
have  planted,  and  of  persons  under  whom  '^  I "  derived,  and  of 
"  mj  "  intention  to  register.  No  doubt  these  words  would  have 
this  meaning,  if  A.  B.,  the  tenant,  really  made  the  affidavit ;  and 
ought  to  be  modified  if  the  affidavit  should  be  made  by  any  one 
else.  But  it  is  too  much  to  say  that  the  words  ^'  in  form  follow- 
ing," followed  by  a  correct  form  in  case  the  affidavit  is  made  by 
the  tenant,  must  mean,  that  no  one  but  the  tenant  is  to  make  the 
affidavit,  and  that  the  form,  if  another  person  makes  it,  may  not 
be  varied  according  to  reason  and  common  sense. 

In  the  first  place  the  earlier  words  of  the  section  only  speak  of 
''  an  affidavit "  being  lodged,  not  stating  by  whom  made.  And 
this  is  the  more  to  be  observed,  because  the  previous  Act  of  Parlia- 
ment, 5  Geo.  3,  c.  17,  had  distinctly  required  a  certificate  from 
the  tenant  himself.  The  23  Geo.  3,  which  had  apparently  for  its 
main  object  the  giving  greater  facility  to  the  tenant,  has  substi- 
tuted an  affidavit  for  the  certificate,  but  has  not  required  the  affi- 
davit to  be  made,  as  the  certificate  was  by  the  tenant ;  and  proba- 
bly because,  though  a  'certificate  might  reasonably  be  made  on 
information  of  others,  an  affidavit  ought  only  to  state  facts  known 
to  the  party  himself,  who  swears  to  its  truth.  When  the  former 
words  do  not  include  it,  why  should  we  draw  so  unreasonable  an 
inference  from  the  subsequent  words,  ^'  in  form  following  "  ? 

But,  secondly,  there  are  two  reasons  why  we  should  not. 
First,  that  those  words  may  well  be  construed  to  apply  only 
to  the  form  in  which  the  two  facts,  the  only  really  *  material  *  951 
ones,  are  subsequently  to  be  stated  in  the  affidavit.  These 
two  facts  are  the  numbers  and  kinds  of  the  trees  planted,  and  the 
name  of  the  lands  ;  and  the  form  following  may  well  mean  and 
refer  to  the  way  in  which  these  are  to  be  stated,  thus,  —  ''the 
following  trees  "  (here  reciting  the  numbers  and  kinds  of  the 
trees  in  detail) ;  and  the  name  of  the  lands,  — "  the  lands  of 
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,  in  the  parish  of 
."  But  if  this  be  not  so,  it  seems  more  reasonable  to  con- 
clude that,  Inasmuch  as  "  any  tenant "  planting,  is  to  lodge  an 
affidavit,  which  we  think,  in  reasonable  construction,  must  in- 
clude tenants  for  life,  as  well  as  tenants  for  years,  and  as  the  form 
of  the  affidavit  will  clearly  not  do  for  the  former,  the  Legislature 
must  have  put  the  form  generally  as  a  guide,  not  to  be  literally 
followed,  but  varied  as  circumstances  may  require.  If  so,  there 
is  no  difficulty.  For  the  early  part  of  the  clause  is  general,  and 
directs  an  affidavit,  made  by  a  deponent  who  has  the  requisite 
knowledge,  to  be  lodged,  and  the  "  form  following "  only  shows 
how  it  is  to  be  worded  if  made  by  the  tenant ;  but  even  when 
made  by  him,  if  a  tenant  for  life,  to  be  varied  according  to  cir- 
cumstances ;  and  if  not  made  by  him,  but  by  an  agent,  to  be  far- 
ther varied  accordingly. 

This  is  the  construction  put  upon  the  section  by  the  Judges  in 
Ireland,  with  which  we  entirely  concur.  We  answer,  therefore, 
your  Lordships'  first  question  in  the  affirmative. 

As  to  the  two  other  affidavits,  we  have  had  more  difficulty. 
The  first  is,  where  two  denominations  of  lands  are  described  as 
lands  both  held  of  Lord  Mountcashell,  but  by  different  leases ; 
and  the  trees  are  described  as  planted,  on  the  whole  together, 
without  distinguishing  between  the  trees  planted  in  each 
*  962  denomination  respectively.  We  have  *  doubted  much  as  to 
this.  But  on  the  whole  we  think  the  affidavit  is  sufficient 
as  to  these  trees.  The  object  is  to  give  information  to  the  superior 
landlord  as  to  the  extent  of  the  planting  on  his  land.  It  would 
be  more  perfect,  no  doubt,  if  the  trees  planted  on  each  denomina- 
tion were  separately  enumerated.  But  inasmuch  as  both  denomi- 
nations of  land  are  his,  he  can  go  on  each  and  examine  for  himself, 
having,  it  must  be  presumed,  full  knowledge  of  their  state,  and  the 
number  of  trees  thereon  before.  By  knowing  the  state  of  the 
lands  before  and  after,  he  can  tell  how  many  new  trees  have  been 
planted  on  each  denomination ;  how  many  on  A.,  and  how  many 
on  B.,  and  this  information  we  think  may  therefore  be  held  to  be 
sufficient.  We  therefore  answer  the  second  question  as  to  the 
affidavit  No.  1,  in  the  affirmative. 

As  to  No.  3,  we  answer  in  the  negative.  There  the  affidavit 
extends  to  two  denominations  of  lands,  one  held  under  Lord 
Mountcashell,  and  one  under  Alexander  Davison.    The  affidavit 
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would  be  true,  if  10,000  trees  were  planted  on  the  aggregate 
lands,  even  though  6500  were  planted  on  Lord  Mountcashell's 
lands,  and  8500  on  Davison's  lands.  And  so  it  would  be,  if  the 
numbers  were  reversed.  How  is  Lord  Mountcashell  to  ascertain 
which  is  true  ?  He  knows,  it  may  be  said,  how  many  trees  were 
before  on  his  own  lands ;  but  he  has  no  such  knowledge^  nor  any 
means  of  acquiring  it,  as  of  right  with  respect  to  the  lands  of  Mr. 
Davison.  The  affidavit,4herefore,  does  not  give  him  that  infor- 
mation which  the  statute  made  the  condition  of  the  privilege  given 
to  the  tenants  ;  whereby  the  landlord  might  have  upon  the  records 
of  the  sessions  a  full  disclosure  of  the  extent  of  his  rights  as  to 
the  number  and  kinds  of  the  trees  planted  by  the  tenant.  We 
think,  therefore,  that  this  affidavit  is  bad. 

*  The  result  of  our  opinion  is,  that  as  to  all  the  affidavits    *  958 
except  No.  3,  we  concur  in  the  judgment  of  the  Judges  of 
the  Exchequer  Chamber  of  Ireland,  but  differ  from  them  as  to 
No.  3. 

The  Lord  Chancellor,  after  stating  the  nature  of  the  case.  — 
My  Lords,  the  questions  here  turn  entirely  upon  the  construction 
of  the  Irish  Act,  28  &  24  Geo.  8,  c.  39. 

That  was  an  Act  passed  to  encourage  tenants  or  persons  having 
a  limited  interest  in  land  to  plant  trees,  by  enabling  them  to  cut 
down  during  their  term  any  that  they  planted.  But  as  it  is  obvious 
that  this  might  give  rise  to  great  abuse,  the  second  section  provided 
a  security  to  the  landlord.     [His  Lordship  read  the  section.] 

Now,  the  objections  made  werQ  these :  first  of  all  an  objection 
which  applied  to  all  the  plantings,  except  the  first,  namely,  that 
whereas  by  the  statute  it  is  required  that  an  affidavit  shall  be  made 
by  the  tenant,  which  would  be  in  this  case  by  Lord  O'Neill,  setting 
out  the  right  plantings,  the  affidavit  here  was  made,  not  by  Lord 
O'Neill  himself,  but  by  his  agent,  Mr.  M'Auliffe.  That  objection 
appeared  to  the  learned  Judges  in  Ireland  to  be  untenable. 

The  second  objection  was,  that,  with  regard  to  the  first  planting, 
the  affidavit,  though  made  by  Lord  O'Neill,  stated  only  that  the 
planting  had  been  upon  the  lands  of  Claggan  and  the  lands  of 
Aghafattan,  not  distinguishing  how  many  trees  had  been  planted 
upon  Claggan  and  how  many  upon  Aghafattan,  and  that,  conse- 
quently, for  that  reason  the  register  was  bad. 

The  third  objection  with  regard  to  the  third  planting  was,  tliat 
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it  was  stated  to  be  a  planting  upon  two  denominations  of 

*  954    land,  Killycharn  and  Claggan,  the  former  being  *  held 

under  Mr.  Davison,  and  the  latter  under  Lord  Mountcashell. 

Those  were  the  objections  made.  The  question  which  was  de- 
cided below,  and  which  is  now  finally  to  be  decided  by  your  Lord- 
ships, is,  wliether  any  one  of  those  objections  is  tenable.  The  case 
was  heard  by  your  Lordships,  with  the  assistance  of  the  learned 
Judges,  to  whom  three  questions  were  {git,  and  which  they  haye 
answered. 

With  regard  to  the  first  question,  which  relates  to  seven  of  the 
plantings,  as  to  which  therefore  the  plea  would  be  bad  if  the  objec^ 
tion  is  well  founded,  namely,  that  the  affidavit  must  be  made  by 
the  tenant  himself,  and  not  by  his  agent,  the  learned  Judges  are 
all  clearly  of  opinion  Uiat  the  affidavit  of  the  agent  is  quite  suffi- 
cient; and  in  that  opinion  I  most  entirely  concur.  It  is  to  be 
observed,  that  the  language  of  the  statute  is  merely  that  any  tenant 
so  planting,  "  shall  within  twelve  calendar  months  lodge  with  the 
clerk  of  the  peace  an  affidavit  reciting  the  number  and  kinds  of  the 
trees  planted  ";  if  it  had  stopped  there,  no  doubt  could  have  been 
entertained  that  there  is  no  indication  as  to  the  person  by  whom 
the  affidavit  is  to  be  made ;  but  then  the  clause  goes  on  thus : 
^'  and  the  name  of  the  lands  in  form  following :  '  I,  A.  B.,  do  swear 
that  I  have  planted,  or  caused  to  be  planted.'  "  The  argument 
was,  that  that  necessarily  shows  that  the  person  making  the 
affidavit  must  be  the  person  who  made,  or  caused  to  be  made,  the 
planting. 

In  tlie  first  place,  it  is  obvious  that  that  would  be  a  requisition 
with  which,  in  innumerable  instances,  it  would  be  impossible  to 
comply,  because  suppose  the  tenant  for  life  was  an  infant  or  a 
lunatic,  or  was  beyond  the  sea,  he  could  not  make  the  affidavit. 
That,  therefore,  would  defeat  the  object  of  the  statute,  which  was 
to  encourage  planting,  and  in  a  great  many  cases  it  would 

*  955    make  it  impossible  *  that  planting  should  take  place,  because 

the  proper  affidavit  could  not  be  made.  The  question 
therefore  is,  the  statute  not  stating  by  whom  the  affidavit  is  to  be 
made,  but  simply  requiring  an  affidavit  to  be  made,  whether  your 
Lordships  are  bound,  because  the  form  given  is,  '^I,  A.  B.,  do 
swear,"  and  so  on,  to  hold  that  the  affidavit  must  be  made  by  the 
tenant  himself.  I  think  it  is  very  reasonable  to  hold  that  that  was 
merely  directory,  and  that  your  Lordships  must  so  hold,  because 
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the  form  goes  on  to  saj,  ^^  And  I  have  given  notice  to  the  person 
or  persons  under  whom  I  immediately  derive " ;  bat  this  is  an 
affidavit  which  is  to  be  made  not  only  by  a  tenant  holding  at  a 
rent,  but  by  a  tenant  for  life  under  a  settlement,  or  by  a  tenant  with 
a  partial  interest,  holding  in  right  of  his  office  ;  he  could  not  make 
such  an  affidavit.  Therefore  it  is  quite  clear  that  when  the  statute 
says  ^'  in  the  form  following,"  it  must  mean  that  it  is  given  only  as 
a  form,  to  be  adopted  where  it  can  properly  and  conveniently  be 
adopted,  but  not  as  regulating  the  previous  part  of  the  enactment. 
The  agent  is,  in  all  human  probability,  infinitely  better  able  than 
the  party  himself  to  state  what  planting  has  been  done.  And  in 
truth  to  require  the  tenant  himself  to  make  the  affidavit  in  all  cases 
exactly  in  this  form,  would  be,  in  many  instances,  compelling  him 
to  swear,  not  to  what  was  necessarily  false,  but  to  that  which  he 
could  not  by  possibility  know  to  be  accurately  true.  I  therefore 
quite  concur  with  the  very  great  majority  of  the  learned  Judges 
below,  and  with  all  the  learned  Judges  who  heard  the  case  here, 
that  an  affidavit  by  the  agent  was  perfectly  sufficient. 

Then  comes  the  next  objection,  which  relates  to  the  first  plant- 
ing. There  the  Court  of  Exchequer  Chamber  thought  that  there 
was  no  objection  to  the  affidavit,  contrary  to  what  had  been  the 
opinion  of  the  Court  of  Queen's  Bench.  That  was  a  case 
in  which  the  trees  had  been  planted  upon  *  two  descriptions  *  956 
of  land,  both  held  under  the  Earl  of  Mountcashell,  by  dif- 
ferent instruments,  and  therefore  the  terms  of  which  would  prob- 
ably expire  at  different  times.  I  think  it  might  have  been  a  very 
reasonable  thing  if  the  statute  had  required  in  such  cases  that 
there  should  be  a  separate  registration  for  each  separate  holding. 
But  what  we  have  to  say  is,  whether  the  statute  has  or  not 
been  complied  with.  Now  the  statute  only  requires  that  the  party 
shall  make  an  affidavit  stating  this :  (His  Lordship  read  the  form.) 
All  that  is  complied  with  here,  and  if  the  circumstance  of  there 
being  no  separate  registry  for  the  plantings  upon  two  denom- 
inations may  hereafter  give  rise  to  inconvenience  (although  I  do 
not  anticipate  that  that  is  likely  to  be  the  case),  all  that  can  be 
said  is,  that  the  Legislature  has  not  provided  against  that  possible 
evil,  and  I  think,  therefore,  it  would  not  be  safe  for  your  Loi*dships 
to  say  that  the  party  having  complied  with  what  the  statute  does 
require,  is  not  to  have  the  benefit  of  it.  lI|K)n  that  hond,  there- 
fore, also,  I  concur  with  the  learned  Judges  who  have  heard  the 
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case  here,  and  with  the  opinion  of  the  Court  of  Exchequer  Cham- 
ber in  Ireland,  and  that  there  ought  to  be  judgment  for  the 
defendant  in  error. 

Then  comes  the  third  objection,  which  is  of  a  different  natiire. 
Here  the  planting  was  of  trees  planted  partlf  upon  lands  held 
under  the  Earl  of  Mountcashell,  and  partly  upon  lands  held  under 
another  landlord,  Mr.  Davison.  Now,  here  I  think,  contrary  to 
the  opinion  of  the  Court  of  Exchequer  Chamber  in  Ireland,  but 
in  conformity  with  the  opinion  of  all  the  learned  Judges  here, 
that  the  statute  has  not  been  complied  with.  Certainly,  the  form 
of  the  statute  has  not  been  complied  with,  because  there  is  no 
form  given  stating  a  holding  under  two  different  landlords. 
Still  the  circumstance  of  the  form  not  having  been  complied 
with,  I  should  not  have  thought  material  if  the  substantial 
*957  *  information  contemplated  had  been  given.  But  the  sub- 
stantial information  is  not  given.  The  landlord  is  entitled, 
by  the  sixth  section  of  the  Act,  to  appeal  to  the  quarter  sessions 
in  case  there  has  been  any  fraudulent  registry,  that  is,  if  there  has 
been  a  registry  as  to  his  land  of  more  trees  than  had  been  really 
planted  there.  But  he  has  no  possible  means  of  ascertaining  what 
has  been  planted  upon  other  lands  than  his  own.  When  the  trees 
are  all  planted  upon  his  own  land,  whether  the  planting  is  upon 
one  denomination  of  land  or  more,  is  immaterial ;  but  here  all 
the  information  which  is  given  to  him  is,  that  upon  two  pieces  of 
land,  one  belonging  tQ  him,  and  one  to  another  person,  ten  thou- 
sand trees,  say,  have  been  planted.  That  would  be  perfectly  true 
if  nine  thousand  had  been  planted  upon  his  land,  and  one  thou- 
sand upon  the  other  land,  or  if  one  thousand  had  been  planted 
upon  his  land,  and  nine  thousand  upon  the  other  land.  He  has 
no  means  of  ascertaining  what  has  been  planted  on  the  other 
lands.  He  therefore  cannot  know  whether  that  register  truly 
represents  the  facts  of  the  case.  Consequently,  by  the  form  not 
having  been  followed,  the  security  intended  for  the  landlord  is  not 
given.  With  regard  to  that  planting,  therefore,  in  my  opinion  the 
judgment  of  the  Court  of  Exchequer  Chamber  was  wrong,  and 
that  is  the  view  which  has  been  taken  by  the  learned  Judges  here. 
The  jurors  were  required  to  find  what  was  the  damage  sustained 
by  the  cutting  down  of  the  trees  on  each  of  the  plantations. 
And  the  special  verdict  found  that  the  damage  sustained  by  tlie 
Earl  of  .Mountcashell  by  reason  of  the  cutting  down  of  the  trees 
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on  the  third  planting  was  16«.  Therefore,  what  I  must  recom- 
mend your  Lordships  to  do  is,  to  give  judgment  for  the  plaintiff  in 
error  as  to  so  much  of  the  verdict  as  relates  to  the  cutting  on  the 
third  planting,' the  damages  for  which  are  assessed  at  15«., 
♦  and  for  the  defendant  in  error  as  to  the  other  cuttings.  *  958 
And  with  that  judgment,  the  case  must  be  remitted  to  the 
Court  below. 

Judgment  given,  in  part  for  plaintiff  in  error  j  and  in  part  for  de- 
fendant in  error. 

Lords'  Journals,  24th  July,  1856. 


IN  COMMITTEE  FOR  PRIVILEGES. 

1856.    Febrnary  4,  7, 13,  18,  22,  25. 

The  Wensleydale  Peerage. 

Peerages  for  Life*    Jurisdiction  of  the  House  on  Patents  of  Peerage, 

Questions  to  Judges. 

Letters  patent  were  granted  by  the  Crown  to  a  commoner,  purporting  to  create 

him  a  baron  of  the  United  Kingdom  for  life,  with  a  seat  in  Parliament :  The 

letters  patent  were  followed  by  a  writ  of  summons  to  Parliament  in  the  usual 

form. 
The  House  referred  it  to  a  Committee  for  Privileges  to  examine  and  consider  the 

letters  patent  and  to  report  their  opinion  thereon  to  the  House.    This  reference 

was  made  without  any  previous  reference  of  the  matter  by  the  Crown  to  the 

House. 
The  committee  reported  ''  that  neither  the  said  letters  patent  nor  the  said  letters 

patent  with  the  usual  writ  of  summons  issued  in  pursuance  thereof,  can  entitle 

the  grantee  therein  named  to  sit  and  vote  in  Parliament. 
The  House  affirmed  the  resolution. 
The  committee  declined  to  put  a  question  to  the  Judges  on  this  matter,  which  did 

not  involve  the  validity  of  the  patent  for  all  purposes,  but  only  the  right  under 

it  to  sit  and  vote  in  this  House. 

February  4. 

A  COPY  of  the  patent,  creating  the  Right  Hon.  Sir  James  Parke, 
Knight,  a  Baron  for  life,  by  the  title  of  Baron  Wensleydale,  was 
laid  on  the  table  of  the  House.^ 

^  Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
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Fflibraary  7. 

♦  959       *  Lord  Ltndhurst  moved  that  the  copy  of  the  patent, 
creatiug  Sir  James  Parke  to  the  dignity  of  Baron  Wen&ley- 

Ireland,  Queen,  Defender  of  the  Faith :  To  all  archbishops,  dukes,  marquesses^ 
earls,  viscounts,  bishops,  barons,  knights,  provosts,  freemen,  and  aU  other  oar 
officers,  ministers,  and  subjects  whatsoever  to  whom  these  presents  shall  come, 
greeting :  Know  ye,  that  we,  of  our  especial  grace,  certain  knowledge,  and  mere 
motion,  have  advanced,  preferred,  and  created  our  right  trusty  and  well-beloved 
Councillor  Sir  James  Parke,  knight,  late  one  of  the  barons  of  our  Court  of  Ex- 
chequer, to  the  state,  degree,  dignity,  and  honour  of  Baron  Wensleydale  of  Wena- 
leydale  in  the  North  Riding  of  our  county  of  York,  and  him  the  said  Sir  James 
Parke  Baron  Wensleydale  of  Wensleydale  aforesaid  do  by  these  presents  create, 
advance,  and  prefer,  and  we  have  appointed,  given,  and  granted,  and  by  these 
presents,  for  us,  our  heirs  and  successors,  do  appoint,  give,  and  grant  unto  him  the 
said  Sir  James  Parke  the  name,  state,  degree,  style,  dignity,  title,  and.  honour  of 
Baron  Wensleydale  of  Wensleydale  aforesaid ;  to  have  and  to  hold  the  said  name, 
state,  degree,  style,  dignity,  title,  and  honour  of  Baron  Wensleydale  of  Wensley- 
dale aforesaid  unto  him  the  said  Sir  James  Parke  for  and  during  the  term  of  his 
natural  life :  Willing,  and  by  these  presents  granting,  for  us,  our  heirs  and  sac- 
cessors,  that  the  said  Sir  James  Parke  may  bear  and  have  the  name,  state,  de- 
gree, style,  dignity,  title,  and  honour  of  Baron  Wensleydale  of  Wensleydale 
aforesaid,  and  that  he  may  be  C(dled  and  styled  by  the  name  of  Baron  Wensley- 
dale of  Wensleydale  in  the  North  Riding  of  our  county  of  York,  and  that  he  the 
said  Sir  James  Parke  may  in  all  things  be  held  and  deemed  Baron  Wensleydale 
of  Wensleydale  aforesaid,  and  be  treated  and  reputed  as  a  Baron,  and  that  he 
may  have,  hold,  and  possess  a  seat,  place,  and  voice  in  the  Parliaments  and  pub- 
lic assemblies  and  councils  of  us,  our  heirs  and  successors,  within  our  United 
Kingdom  of  Great  Britain  and  Ireland,  amongst  other  barons,  as  a  baron  of.Par^ 
liaroent,  and  public  assemblies  and  councils,  and  also  that  he  the  said  Sir  James 
Parke  may  enjoy  and  use,  by  the  name  of  Baron  Wensleydale  of  Wensleydale 
aforesaid,  all  and  singular  the  rights,  privileges,  pre-eminences,  immunities,  and 
advantages  to  the  degree  of  a  baron  in  all  things  duly  and  of  right  belonging 
which  other  barons  of  this  our  United  Kingdom  of  Great  Britain  and  Ireland 
have  heretofore  honourably  and  quietly  used  and  enjoyed,  or  as  they  do  at  present 
use  and  enjoy :  Lastly,  we  will,  and  by  these  presents,  for  us,  our  heirs  and  suc- 
cessors, do  grant  to  the  said  Sir  James  Parke,  that  these  our  letters  patent,  or  the 
enrolment  thereof,  shaU  be  sufficient  and  eflfectual  in  the  law  for  the  dignifying, 
investing,  and  really  ennobling  him  the  said  Sir  James  Parke  with  the  title,  state, 
dignity,  and  honour  of  Baron  Wensleydale  of  Wensleydale  aforesaid,  and  this 
without  any  investiture,  rights  [rites],  ornaments,  or  ceremonies  whatsoever  in 
this  behalf  due  and  accustomed,  which  for  some  certain  reasons,  best  known  to 
us,  we  could  not  in  due  manner  do  and  perform,  any  ordinance,  use,  custom,  rite, 
ceremony,  prescription,  or  provision  due  or  used,  or  to  be  had,  done,  or  performed, 
in  conferring  honours  of  this  kind,  or  any  other  matter  or  thing,  to  the  contrary 
thereof  notwithstanding :  We  will  also,  and  by  these  presents  grant  to  the  said 
Sir  James  Parke,  that  he  may  and  shaU  have  these  our  letters  patent  duly  made 
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dale,  which  had  been  laid  on  the  table  of  the  House,  be 

*  referred  to  the  Committee  for  Privileges,  for  consideration  *  960 
and  examination,  and  to  report  thereon  to  the  House.  The 
creation  of  a  peerage  for  life  was  contrary  to  the  settled  usage  of 
the  last  four  hundred  years,  to  the  principles  of  the  constitution,  and 
to  the  privileges  of  Parliament.  The  few  instances  of  such  crea- 
tions in  troubled  times  afforded  no  justification  for  it ;  and  some 
even  of  these  creations,  such  as  the  Marquisate  of  Dublin  and 
Dukedom  of  Ireland  conferred  upon  the  Earl  of  Oxford,^  and  the 
Dukedom  of  Aquitaine,  conferred  on  the  King's  uncle,  the  Duke 
of  Lancaster,^  were  mere  additions  of  title,  the  favoured  individ- 
uals being  already  peers  of  Parliament,  so  that  the  new  cre- 
ation did  not  in  any  way  change  th'e  composition  of  the 

*  House.  Besides  which  it  appeared  that  these  creations  *  961 
purported  to  be  made  with  the  assent  of  Parliament,  the 
King  sitting  in  full  Parliament  at  the  time  of  making  them  ;  so 
that  they  could  not  truly  be  relied  on  as  instances  of  the  exercise 
of  the  power  of  the  Crown.  The  case  of  Guichard  D'Angle,^ 
created  to  the  earldom  of  Huntingdon  for  life,  was  likewise  no 
authority,  for  D'Angle  being  a  foreigner,  could  not  sit  in  the  House, 
and  his  patent  appeared  to  have  been  cancelled  in  the  following 
year  and  a  large  pension  bestowed  upon  him.^  The  case  of  the 
Countess  Rivers  ^  was  one  where  the  Court  of  King's  Bench  had 
refused  to  discharge  from  custody  a,  lady  who  had  been  created  for 
life  only.     Lord  Coke's  dictum^  was  not  implicitly  to  be  relied  on. 

and  sealed  tinder  our  great  seal  of  our  United  Kingdom  of  Great  Britain  and 
Ireland,  without  fine  or  fee,  great  or  small,  to  be  for  the  same  in  any  manner  ren- 
dered, done,  or  paid  to  us  in  our  Hanaper,  or  elsewhere  to  our  use.  In  witness 
whereof,  we  have  caused  these  our  letters  to  be  made  patent.  Witness  ourself  at 
Westminster,  the  sixteenth  day  of  January,  in  the  nineteenth  year  of  our  reign. 

By  Warrant  under  the  Queen's  Sign  Manual. 

C.    ROMILLT. 

•  Rot  Pari.  9  Rd.  II.  No.  1 7.  The  references  to  the  peerage  cases  mentioned 
in  this  discussion  are  more  fully  given  in  the  evidence,  post  970  et  seq. ;  they  are 
set  out  at  length  in  the  *"  Minutes  of  Evidence,"  printed  by  the  House  in  three 
papers  marked  (18),  (18.*),  (18.»).  They  are  also  printed  in  the  Appendix  to 
the  Report  on  the  Dignity  of  a  Peer. 

'  Rot.  Pari.  IS  Rd.  II.  Nos.  21  and  22. 

•  Rot.  Pari.  1  Rd.  II.  (a.  d.  1377),  No.  29. 

•  Rep.  on  the  Dignity  of  a  Peer,  Vol.  2,  p.  189. 
»  Style,  234. 

•  9  Rep.  95-97. 

1   VOL.V.  47  [737] 


*961  CASES  IN  THE  HOUSE  OF  LORDS. 

In  two  peerage  cases  in  this  House,^  his  opinion  on  a  different 
point,  given  with  equal  positiveness,  was  overruled.  In  the  Pur- 
beck  Case  ^  the  power  of  the  Crown  to  create  life  peers  was  as- 
sumed by  way  of  illustration  in  argument,  but  the  Earl  of  Shaftes- 
bury, who  had  just  resigned  the  great  seal  to  the  Earl  of  Notting- 
ham, described  the  assumption  as  that  of  "  a  point  of  greater  con- 
sequence than  the  thing  in  debate  '' ;  (which  thing  was,  neverthe- 
less, a  question  as  to  the  power  of  a  peer  to  surrender  his  patent,) 
and  Lord  Nottingham,  who  was  then  Chancellor,  did  not  say  a 
word  in  support  of  it.  The  power  of  the  Crown,  whatever  it 
might  have  been  in  former  times,  even  assuming  that  such  a  pow- 
er had  ever  existed,  which,  however,  the  precedents  did  not  satis- 
factorily show,  was  now  lost  by  desuetude.  The  general 
*  962  rule,  nvllum  tempua  occurrit  regi^  did  not  apply  to  *  a  case 
like  this,  and  no  one  would  contend  that,  in  virtue  of  that 
rule,  the  Crown  might  now  do  what  it  had  once  done,  summon 
boroughs  and  counties  to  send  members  to  the  House  of  Commons, 
or,  at  its  pleasure,  omit  such  summonses.  That  power  had  fallen 
into  desuetude,  and  so  likewise  had  the  power  (if  indeed  it  was 
ever  exercised)  of  giving  a  seat  in  this  House  by  the  grant  of  a 
life  peerage. 

Earl  Granville  maintained  that  the  power  of  the  Crown  to  create 
peers  for  life  had  existed,  had  been  frequently  exercised,  and  was 
not  lost.  Lady  Itivers^s  Case  ^  .was  no  authority  the  other  way. 
Though  the  point  of  peerage  for  life  was  mentioned  in  the  argu- 
ment, the  decision  did  not  appear  to  proceed  on  it.  Lord  Coke's 
authority  on  this  subject  was  great,  and  in  Sir  George  Bet/neTs 
Case  ^  the  declaration  was  made  by  the  Chief  Justice  himself,  by 
the  Chief  Baron,  and  by  Justice  Warburton,  that  ^'  without  ques- 
tion the  King  may  create  an  earl  for  life  in  tail  or  fee."  To  the 
same  effect  in  Lard  Abergavenny^ s  Case^  it  was  said :  ^'  If  the  King 
creates  any  baron  by  letters  patent  under  the  Great  Seal,  to  him 
and  his  heirs,  or  to  him  and  liis  heirs  of  his  body,  or  for  life,  &c., 
there  he  is  a  nobleman  presently,  and  he  ought  to  have  a  writ  of 
summons  to  Parliament  of  right  and  of  course."     And  Blackstone 

^  The  Earl  of  Devon's  Case,  2  Dow  &  C.  200 ;  The  Earl  of  Waterford  Claim, 
6  Clark  &  F.  133. 
■  CoUins's  Baronies  by  Writ,  293,  304,  Show.  P.  C.  1. 

•  Style,  234. 

*  9  Rep.  95,  97 ;  Co.  Litt  16  b  (e).  *  12  Rep.  70. 
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said  that  the  King  may  create  either  men  or  women  noble  for  life. 
Selden  ^  plainly  agreed  with  Lord  Coke.  So  did  Comyn,^  and  the 
present  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  in 
speaking  in  1851  on  the  question  of  certain  law  officers  being 
admitted,  by  virtue  of  their  offices,  to  be  peers  of  this  House,  had 
said  :  ^  "  The  Crown  might  create  by  its  prerogative  a  peer- 
age for  life."  Even  the  noble  and  learned  *Lord  who  *963 
moved  this  matter  had  not  stated  that  such  a  creation  was 
illegal,  but  had  confined  himself  to  saying  that  it  was  lost  by 
desuetude.  But  that  constitutional  principle  did  not  apply  to  a 
great  prerogative  authority  like  this.  The  Crown  was  the  foun- 
tain of  honors,  and  the  mere  nonpractice  of  one  particular  form 
of  bestowing  them  did  not  affect  the  Crown's  right  to  recur  to  it. 
Lord  St.  Leonards  said  that  such  a  creation  was,  in  his  opinion, 
illegal.  In  ancient  times  the  creation  of  a  barony  by  writ  of  sum- 
mons did  not,  as  Lord  Coke  erroneously  stated  in  one  place,  confer 
an  estate  in  fee  simple,  but  as  he  more  correctly  elsewhere  ex- 
plained it,  ennobled  the  blood  so  as  to  include  all  heirs  lineal. 
The  case  of  Lord  Hay  and  the  other  case  of  Guichard  Dangle 
explained  how  the  opinion  that  life  peerages  might  be  created  had 
arisen.  They  were  instances  of  such  creations,  but  in  Lord  Hay's 
patent  the  grantee  was  expressly  excluded  from  the  right  of  sitting 
and  voting  -in  Parliament.  It  was  unsafe  at  this  time  of  day  to 
rely  upon  any  ancient  grant  of  peerage  not  supported  by  the  gen- 
eral law  and  not  followed  in  later  times.  Otherwise  the  precedent 
of  Edward  the  4th  in  1479,  creating  the  Prince  of  Wales  Earl  of 
March,  to  hold  during  the  King's  pleasure,  might  be  acted  on.^ 
In  the  case  of  the  Earl  of  Eendal,  created  Duke  of  Bedford  in  the 
reign  of  Henry  the  5th,  that  creation  did  not  take  place  by  the 
prerogative  of  the  King  alone,  but  was  made  in  Parliament.^ 
That  was  the  case  also  with  the  marquisate  of  Dublin,  and  with 
the  dukedom  of  Aquitaine,  which  latter  besides  did  not  affect  the 
English  but  only  the  French  peerage.  In  the  cases  of  the  creations 
of  the  Earl  of  Eendal  and  the  Duke  of  Gloucester  for  life,  it 
appeared  that  their  peerages  were  not  long  afterwards 
extended  to  their  heirs  male,  and,  as  to  that  of  the  *  Earl  *  964 
of  Cambridge,  it  was  singular,  if  only  a  life  estate  was 

*  Tit  of  Honor,  part  2,  c.  6,  §  10  (ed.  1681),  p.  666. 

•  Com.  Dig.  Tit.  »*  Dignity."  *  Rep.  Dignity  of  a  Peer,  V.  419. 

'  Hansard,  27  June,  1851.    .  *  Bep.  Dignity  of  a  Peer,  III.  197. 
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inteudedy  that  the  words  ^*  during  his  life  "  were  not  added  as  in 
the  two  former  cases.  Tliere  was  good  reason  to  suppose  that 
that  was  meant  to  be  a  grant  in  fee.  The  creation,  in  1417,  of  the 
Earl  of  Warwick  to  be  Earl  of  Albemarle  or  Aumale  for  life  was 
unimportant;  it  was  a  mere  honourary  creation,  and  could  not 
affect  the  peerage,  as  the  grantee  had  already  a  seat  in  the  House 
by  an  earlier  title.  Then  came  the  grants  to  Sir  J.  Cornwall, 
created  Baron  Faunhope  and  Baron  Milbroke.  In  one  case  the 
creation  wHs  without  words  of  limitation,  so  that  it  might  have 
operated  as  a  creation  with  descent  to  heirs  general,  and  both  cre- 
ations were  made  by  assent  of  Parliament  The  case  of  the  Earl 
of  Thomond  was  not  applicable.  In  the  first  place  it  was  an  Irish, 
not  an  English  peerage,  and  in  the  next,  though  the  earldom  was 
granted  for  life,  the  barony  was  granted  to  him  and  his  heirs  male, 
and  under  that  grant  he  could  sit  in  the  House  of  Peers,  though 
the  other  grant  would  give  him  a  higher  nominal  title. 

The  Lord  Chancellor  denied  the  power  of  the  House,  without  a 
reference  from  the  Crown,^  to  question  the  validity  of  a  grant  of 
peerage  by  the  Crown.  Other  rights,  besides  those  of  sitting  and 
Toting,  here  depended  on  such  a  grant  In  the  case  of  Knollys 
claiming  to  be  Earl  of  Banbury,^  a  person  indicted  for  a  murder 
pleaded  that  he  was  a  peer ;  there  was  a  replication  that  it  had 
been  adjudicated  in  Parliament  that  he  was  not  a  peer,  but  Lord 
Chief  Justice  Holt,  and  the  Court  held  that  that  must  be  decided 
by  the  patent,  independently  of  the  decision  of  the  House,  and  the 
indictment  was  abated.     The  decision  here  would,  in  reality, 

decide  nothing.  The  Queen  might  grant  Lord  Weusley* 
*  965    dale  a  writ  of  summons,  without  any  *  patent ;  for  a  patent 

and  a  writ  of  summons  might  be  independent  of  each 
other.  Lord  Wensleydale  had  here  received  a  writ  of  summons 
which  he  was  bound  to  obey,  and  which  entitled  him  to  a  seat  in 
this  House.  In  the  Ihike  of  Samiltan's  Case  this  House  took 
upon  itself,  in  1711,  without  reference  from  the  Crown,  to  deny 
the  validity  of  a  patent,  creating  him  Duke  of  Brandon,  but  in 
1782  all  the  proceedings  then  had  were  treated  as  nugatory  ;  the 
claim  was  formally  brought  before  the  House  by  reference  from 
the  Crown,  was  argued  with  the  Judges  in  attendance,  and  the 
House  then  deliberately  overruled   the   decision  of  1711.    The 

^  Per  Holt,  C.  J.  Rex  o.  Knolljs  Case,  1  Ld.  Baym.  16. 
*  2  Salk.  509, 1  Ld.  Raym.  10. 
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opinion  of  Lord  Coke  was  fully  warranted  by  the  authorities,  and 
had  been  adopted  by  all  subsequent  text  writers ;  and  in  the  copy 
of  Coke  upon  Littleton,  once  in  the  possession  of  Sir  Matthew 
Hale,  and  now  in  Lincoln's  Inn  Library,  there  was  a  commentary 
by  Hale  on  this  very  passage  of  Coke,  but  not  one  word  appeared 
there  to  call  the  opinion  of  Coke  into  question.  Sir  Matthew 
Hale  might,  therefore,  be  considered  an  additional  authority  in 
favour  of  that  opinion.  Mr.  Hargrave  had  also  left  the  passage 
unquestioned.  Mr.  Justice  Doderidge,  a  great  authority  on  such 
matters,  in  speaking  of  the  dignity  of  a  baron,  said :  ^  '*  This  kind 
of  dignity  shall  be  of  such  continuance  as  shall  be  limited  in  the 
habend^  sometimes  for  life,  sometimes  per  avier  vie^  as  some  hold 
opinion."  In  like  manner  the  Report  on  the  Dignity  of  a  Peer, 
prepared  under  the  careful  superintendence  of  Lord  Redesdale,' 
referred  to  the  assertion  that  persons  to  whom  dignities  had  been 
granted  by  the  Crown  had  usually  had  therein  rights  of  inheri- 
tance, and  said  that  this  assertion  must  be  understood  as  not  ex- 
tending to  every  dignity,  particularly  the  dignity  of  knight- 
hood, which  had  never  been  enjoyed  hereditarily,  or  *  even  *  966 
to  the  dignity  of  peerage,  where  the  terms  of  the  instrument 
by  which  it  had  been  created  expressed  the  contrary.  The  grant 
to  Guichard  D'Angle  was,  no  doubt,  objected  to,  not  because  it 
was  limited  for  life,  but  because  there  was  a  money  charge  in  it, 
which  the  Crown  did  not  possess  the  power  to  make.  Certain  it 
was  that  writs  of  summons  were  issued  to  him  to  attend  the  Par- 
liaments in  the  first,  second,  and  third  years  of  Richard  2,  as 
Earl  of  Huntingdon.^  Lord  Redesdale,  in  the  report  already 
quoted,  referred  to  the  creation  of  Edward,  the  son  of  the  Duke 
of  York,  as  Earl  of  Rutland  for  the  life,  not  of  himself,  but  of  his 
father,  and  described  the  grant  and  its  legal  effects,  but  did  not 
suggest  one  word  as  to  its  invalidity.^  He  referred  to  the  other 
cases  in  the  same  manner.  And  all  these  peers  received  writs  of 
summons  to  Parliament.  There  was  no  distinction,  in  point  of 
principle,  between  the  right  of  the  Crown  to  grant  life  peerages 
to  men,  and  to  grant  them  to  women.     There  had  been  many 

^  ''  Treatise  of  the  Nobilitie,"  ^.,  p.  104. 

*  Rep.  1822. 

*  App.  to  fiep.  Dignity  of  a  Peer,  Vol  IV.  (1829,  No.  120),  Summonitionefl^ 
pp.  674,  677,681-683. 

*  Bep.- Dignity  of  a  Peer,  Vol  H.  (1829,  No.  118),  p.  191. 
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instances  of  the  latter  in  recent  times.  Lord  Clarendon  passed 
two  such  peerages  under  the  great  seal ;  Lord  Shaftesbury,  one ; 
Lord  Nottingham,  four ;  Lord  Cowper,  one ;  Lord  Macclesfield, 
five  ;  and  Lord  Hardwicke,  one.  In  point  of  principle  there  was 
no  distinction  between  grants  of  peerages  for  life  and  grants  of 
peerages  to  individuals,  with  remainders  to  collaterals ;  for  in 
truth  there  could  be  in  law  no  remainder  in  a  peerage;  every 
remainder,  as  it  was  called,  being  in  law  a  new  grant.'  A  grant 
to  a  man  and  his  heirs,  by  a  particular  wife,  was  in  substance  a 

peerage  for  his  life,  for  if  that  wife  died  without  issue  the 
*  967    peerage  would  expire  on  the  *  death  of  the  first  grantee. 

Yet  no  one  had  ever  thought  of  denying  the  validity  of 
these  creations.  The  practice  of  such  creations  continued  up  to 
the  present  day,  and  neither  in  principle  nor  in  fact  was  there  any 
reason  to  deny  the  power  exercised  in  this  case  by  the  Crown. 

Lord  Campbell  contended  that  the  House  had  a  right  of  its 
own  authority  to  inquire  into  a  new  patent,  though  it  might  have 
no  power  to  examine  into  the  claim  of  an  old  peerage  except  upon 
reference  from  the  Crown,  and  therefore  it  was  that  in  the  Banbury 
Case  Lord  Chief  Justice  Holt  did  quite  right  in  disregarding  the 
decision  of  the  House,  which  had  been  made  without  any  such  ref- 
erence. As  to  an  old  peerage,  the  Crown  might  act  on  tlie  sole 
advice  of  the  Attorney-Greueral,  and  it  had  done  so  not  many  years 
since  when  the  Earl  of  Huntingdon  received  a  summons  to  Parlia- 
ment on  the  report  of  Sir  Yicary  Gibbs  as  Attorney-General.  It 
was  not  correct  to  say  that  the  grantee  here  might  claim  to  sit  in 
virtue  of  his  writ  of  summons,  for  that  writ  could  only  be  a  sum- 
mons to  attend  in  conformity  with  his  patent.  The  patent,  there- 
fore, must  be  referred  to  for  the  purpose  of  determining  what  were 
his  rights  with  regard  to  sitting  and  voting  in  this  House.  It 
might  be  admitted  that  the  decision  in  the  Hdmilton  Case  in  1711 
was  erroneous,  but  it  never  was  questioned  upon  the  ground  that 
it  was  made  without  a  reference  by  the  Crown,  and,  till  reversed 
in  1782,  the  decision  itself  was  allowed  to  settle  the  law.  He 
would  not  positively  say  that  this  creation  was  illegal,  but  the  more 
he  investigated  and  deliberated,  the  more  reason  he  saw  to  enter- 
tain doubt  upon  the  subject  of  its  legality.  There  was  no  neces- 
sity for  this  House  to  declare  that  the  patent  was  utterly  void,  so 
that  the  other  rights  depending  upon  it  could  remain  untouched, 

>  Per  Lord  Shaftesbury,  Viacouiit  Parbeck'0  Case,  1  Show.  P.  C.  11. 
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but  the  question  which  the  House  had  a  right  to  determine  was, 
whether  the  patent  gave  the  grantee  a  right  to  sit  and  vote 
in  this  House.  Whatever  might  have  *  been  the  practice  *  968 
in  former  times,  the  authority  to  create  peers  for  life  had 
been  lost  by  desuetude.  In  the  Countess  of  Rivers^ s  Case}  the  dis- 
charge from  arrest  on  the  ground  of  privilege  of  peerage  was  re- 
fused, and  the  question  whether  a  patent  for  life  would  confer  such 
a  privilege  had  clearly  been  under  the  consideration  of  the  Court. 
The  instances  of  peerages  granted  to  ladies  could  not  affect  this 
question.  The  creation  of  a  peerage  with  a  remainder  different 
from  the  heir  at  law  of  the  grantee,  such  as  that  of  Earl  Wilton 
or  Earl  Vane,  was  no  doubt  lawful ;  but  those  were  hereditary 
peerages  in  their  inception,  with  a  defined  line  of  devolution,  in 
conformity  with  the  rules  of  the  common  law.  The  principle  of 
the  constitution  was  adverse  to  peerages  for  life,  though  there 
might  have  been  some  instances  of  them  in  ancient  times.  There 
had  been  also  instances  of  surrenders  of  patents ;  yet  when  the 
question  was  fairly  brought  under  the  consideration  of  this  House, 
it  was  decided  that  surrenders  of  patents  were  illegal.  There  had 
been  an  instance  of  a  creation  of  an  Earl  of  March  to  hold  "  dur- 
ing pleasure,"*  but  nobody  would  pretend  that  if  such  a  patent 
was  now  granted,  it  could  be  maintained.  There  had  been  instan- 
ces, too,  of  husbands  summoned  to  Parliament  in  right  of  their 
wives,  but  that  could  not  be  justified  at  the  present  day.  So  in 
former  times  persons  were  summoned,  and  then  not  summoned 
again,  and  there  had  been  an  instance  of  a  peer  prevented  from 
exercising  his  rights  as  a  peer  because  of  his  poverty,  but  no  one 
would  now  contend  that  the  Crown  could  capriciously  withhold  a 
summons  from  the  hereditary  representative  of  a  peer,  or  that  a 
peer  could  now  be  excluded  by  the  Crown  from  sitting  in  Parlia- 
ment on  account  of  his  want  of  ample  means  to  support  the  dig- 
nity. In  liice  manner  barony  by  tenure  could  no  longer  be  sus- 
tained, nor  would  the  Judges  think  of  presenting  them- 
selves *  in  that  House,  and  claiming  as  of  right  to  sit  there  *  969 
to  decide  appeals  and  writs  of  error,  though  it  was  believed 
that  in  ancient  times  they  spoke  and  voted  on  such  matters. 
These  practices,  if  ever  lawful,  had  now  fallen  into  desuetude. 
The  observation  quoted  from  himself  as  to  peerages  for  life,  sup- 
posed to  have  been  uttered  in  the  debate  in  1851,  was  uttered 

*  Style,  234.  •  Rep.  Dig.  Peer.  V.  p.  419. 
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without  the  opportunity  for  consideration,  and  therefore  was  not  to 
be  relied  on  as  a  binding  authority.  The  opinion  referred  to  as 
that  of  Mr.  Justice  Doderidge  did  not  appear  with  certainty  to  be 
his,  and  was  not  sustainable  in  one  part  at  least,  that  which  related 
to  the  grant  of  a  peerage  pur  outer  vie^  and  the  creation  of  the 
Earl  of  Rutland  for  the  life  of  his  father,  the  Duke  of  York,  did 
not  furnish  an  instance  in  justification  of  it,  for  he  was  to  succeed 
to  his  father's  title.  The  creation  in  his  case,  therefore,  resembled 
the  practice  of  calling  up  an  eldest  son  in  his  father's  lifetime. 

Earl  Gbey  did  not  think  that  the  patent  here  could  control  the 
writ,  for  the  patent  was  not  recited  in  it.  Each  was  independent 
of  the  other. 

The  Eabl  of  Derby  maintained  the  right  of  the  House  of  its 
own  authority  to  inquire  into  the  patent,  and  contended  that  a 
peerage  for  life  was  now  opposed  to  the  principles  of  the  constitu- 
tion. 

Lord  Brougham  supported  the  motion,  the  rejection  of  which 
he  said  would  amount  to  a  declaration  of  the  House  that  life 
peerages  were  valid.  Things  might  be  legal  and  yet  unconstitu- 
tional. 

The  Lords  divided,  —  Contents    .     .    Present  .  79  |  ^gg 

Proxies  .  59  5 

Not  Contents,      Present  .  63  )  ^q^ 

Proxies  .  52 


Majority       ...     33 

12  Febmarj. 

*  970  *  The  Committee  for  Privileges  assembled.  —  Lord  Re- 
desdale  in  the  Chair.  —  Lord  Ltndhurst  stated  his  inten- 
tion to  produce  evidence  to  show  that  within  the  last  four  hun- 
dred years  there  was  not  one  instance  of  a  commoner  with  a 
peerage  for  life  taking  his  seat  in  this  House  ;  and  also  evidence 
to  establish  that,  on  several  occasions,  the  House,  of  its  own  will, 
and  without  any  reference  from  the  Crown,  had  directed  com- 
mittees for  privileges  to  examine  and  report  on  patents  of  peer- 
ages. 

Lord  Campbell  intended  to  move,  when  the  House  was  recon- 
stituted, as  the  motion  could  not  be  made  in  committee,  that 

^  See  the  obsenrationB  of  Lord  Wynford,  Earl  of  Devon's  Case,  2  Dow  k  C. 
200. 
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notice  should  be  given  to  Sir  J.  Parke  ;  he  had  a  right  to  be  pres- 
ent, as  the  Hamilton  Case  ^  showed,  and  that  he  should  sit  and 
speak  from  the  Woolsack. 

Lord  St.  Leonabds  thought  that  there  would  be  a  difficulty  in 
that  matter.  In  the  Hamilton  Case  there  were  counsel  for  three 
parties,  the  claimant,  the  Crown,  and  the«House.  Here  the  claim 
was  not  watched  by  the  Crown,  for  the  Crown  was  in  favour  of 
the  grant. 

Henry  James  Sharpe^  JEsq,^  the  keeper  of  the  records,  from  the 
Tower,  produced  the  following  documents :  — 

The  charter  roll  of  the  1  Richard  2  (1377),  containing  the 
creation  of  Guichard  D' Angle  as  Earl  of  Huntingdon  for  life. 

The  Parliament  roll  of  the  9  Richard  2,  containing  the  creation 
of  Robert  De  Vere  Earl  of  Oxford  to  be  Marquis  of  Dublin 
for  life.  There  was  a  grant  of  revenues  with  this  creation.  The 
Earl  was  to  "  govern  the  land  for  two  years  at  our  costs  and  ex- 
penses as  reasonably  agreed  on,  and  after  the  completion  of  the 
said  two  years  sustain  and  maintain  the  same  at  his  own  costs  and 
expenses  during  his  life  aforesaid."  The  charter  declared  that 
this  was  done  by  the  King  in  full  Parliament,  and  the 
nobles  and  commons  *  being  present,  he  did  '^  ratify,  &c.  *  971 
the  same,  as  far  as  in  him  lay,  to  the  aforesaid  marquis  for 
bis  life,  in  form  aforesaid."  In  the  9  &  10  Richard  2,  there  was 
another  grant  of  revenues,  but  in  the  margin  of  it  there  was  a 
statement  that  in  Acts  of  the  tenth  year  this  patent  was  ^^  re- 
stored to  be  cancelled,"  and  the  Earl  was  advanced  to  be  Duke  of 
Ireland  (with  large  grants  attached),  "  to  have  and  to  hold  to  the 
same  Duke  of  Ireland,  to  us,  and  our  heirs,  so  long  as  he  shall 
live,  by  his  homage  liege  only."    There  was  then  a  grant  to  the 

« 

Duke  and  his  heirs  '^  upon  liege  homage  only  "  of  '^  all  the  lands 
which  he  shall  be  able  to  conquer,  &c."  This  also  was  a  grant 
made  in  Parliament  with  the  assent  of  the  nobles  and  commons. 

The  Parliament  roll  13  Richard  2,  containing  the  creation  of 
the  Duke  of  Lancaster  as  Duke  of  Aquitaine  for  life. 

Tlie  charter  roll  of  the  21  Richard  2,  containing  the  creation 
(in  Parliament)  of  Margaret  Countess  of  Norfolk  as  Duchess  of 
Norfolk  for  life,  with  a  grant  of  forty  marks  a  year. 

The  patent  roll  of  the  2  Henry  5,  containing  the  creation  (in 
Parliament)  of  John  of  Lancaster  as  Earl  of  Kendal  and  Duke  of 

*  Lords'  Journals,  18  December,  1711. 
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Bedford  for  life,  with  grant  of  20/.  for  the  earldom  and  402.  for  the 
d  kedom. 

The  patent  roll  of  2  Henry  5,  containing  the  creation  of  Hum- 
frey  of  Lancaster  as  Earl  of  Pembroke  and  Duke  of  Gloucester  for 
life,  with  exactly  similar  grants. 

The  patent  roll  of  tlie  2  Henry  5,  declaring  the  creation  of 
Richard  of  York  as  Earl  of  Cambridge. 

The  patent  roll  of  the  4  Henry  5,  containing  the  creation  of 
Thomas  Earl  of  Dorset  as  Duke  of  Exeter  ^'  for  his  natural  life 
only,"  with  a  grant  of  402.  a  year. 

The  patent  roll  of  the  10  Henry  6,  and  the  patent  roll  of  the 

11  Henry  6,  and  the  Parliament  roll  of  tlie  20  Henry  6, 

*  972   containing  the  creation  of  Sir  John  Cornewall  *  first  as 

Baron  Faunhope  and  then  as  Baron  Milbroke,  with  seat  in 

Parliament,  but  without  limitation  of  tenure. 

The  patent  roll  of  the  11  Henry  6,  containing  a  patent  to  the 
Duke  of  Bedford ;  and  the  patent  roll  21  Henry  6,  containing  a 
patent  to  the  Earl  of  Suffolk  and  Alice  his  wife.  The  former 
recited  a  grant,  in  the  second  year  of  the  late  king,  of  the  dignity 
of  Earl  of  Kendal  and  Duke  of  Bedford  for  life,  and  a  grant  of  202. 
and  of  402.  for  life,  out  of  the  issues  of  the  county  of  Bedford,  to 
support  the  same ;  and  the  surrender  of  this  grant,  and  a  grant  of 
the  same  honours  to  him  and  the  heirs  male  of  his  body.  The 
latter  was  a  grant  to  the  Earl  of  Suffolk  and  Alice  his  wife,  in  case 
of  the  death  of  Humfrey  Duke  of  Gloucester,  to  hold  to  them  and 
the  heirs  male  of  their  bodies  the  earldom  of  Pembroke. 

The  witness  was  ordered  to  withdraw. 

The  Lord  Chancellor  intimated  that  it  was  the  intention  of 
Lord  Wensleydale,  as  soon  as  his  state  of  health  would  permit,  to 
present  himself  and  claim  his  seat.  He  had  not  only  received  a 
patent  of  creation,  but  a  writ  of  summons  to  Parliament.;  and  that 
writ  he  was  bound  to  obey. 

Lord  St.  Leonards.  —  The  issuing  of  the  patent  puts  the  gran- 
tee of  the  honour  in  a  different  position  from  that  in  which  he 
would  stand  if  a  writ  of  summons  alone  had  been  issued  to  him. 
In  the  latter  case  no  word  as  to  descent  is  used,  and  the  honours 
would  descend  to  heirs  general.^    In  the  former  the  descent  was 

^  The  point  whether  a  writ  of  summons  created  a  descendible  peerage  is  now 
under  consideration  in  the  claim  of  Sir.  H.  Bedingfield  to  the  Barony  of  Grandi- 
son. 
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specified ;  and  the  appearance  of  Lord  Wensleydale,  and  his  claim 
of  a  seat,  would  be  a  surprise  on  the  Crown  itself,  which  had  not 
intended  by  the  writ  of  summons  to  give  him  a  peerage  descendi- 
ble to  heirs  general. 

*  Lord  Campbell  suggested  that  notice  should  be  given    *  973 
that  the  claimant  might  be  heard,  by  himself  or  by  his 
counsel  at  the  bar,  in  support  of  his  claim. 

The  Lord  Chancellor.  —  Lord  Wensleydale  will  decline  to  ap- 
pear here  in  that  manner.^  This  case  is  coram  non  judice :  it  has 
not  been  referred  by  her  Majesty  to  the  House. 

Lord  Campbell.  —  That  does  not  dispense  with  the  pecessity 
for  the  House  to  observe  the  regular  form  of  proceeding. 

Adjourned. 

18  Febraarj. 

The  committee  again  sat. 

Henry  Stone  Smithy  Usq.,,  chief  clerk  in  the  Parliament  office, 
produced  the  Journals  of  the  House  from  1660  to  1697,  many  ex- 
tracts from  which  were  read.^  These  extracts  related  to  claims  of 
peerages  investigated  by  the  Committee  for  Privileges  under  order 
of  the  House.  The  first  set  of  extracts  related  to  the  Banbury 
peerage :  13th  July,  1660,  "  It  was  moved,  '  That  there  being  a 
person  that  now  sits  in  this  House  as  a  peer,  who,  as  is  conceived, 
hath  no  title  to  be  a  peer,  videlicet,  the  Earl  of  Banbury,'  It  is 
ordered  that  this  business  shall  be  heard  by  counsel  at  the  bar, 
Monday  come  sevennight." 

On  the  6th  June,  1661,  the  claimant  having  petitioned  the 
king,  the  petition  was  "  by  his  Majesty's  order  delivered  to  the 
House  to  consider  of." 

26th  October,  1669.  "  Upon  the  calling  of  the  House  this  day, 
the  House  taking  notice,  'That  the  Earl  of  Banbury's  name 
is  not  in  the  list  by  which  the  lords  were  called,'  It  is  ordered, 
that  it  be  referred  to  the  Committee  for  Privileges,  &c." 

*  In  January,  1697,  a  petition  by  the  claimant  was  pre-  *  974 
sented  to  the  king,  and  referred  by  the  king  to  the  House. 

On  the  3d  February,  1697,  a  Representation  was  drawn  up  by  the 
lords  to  be  presented  to  the  king,  ''  in  relation  to  the  proceedings 
of  this  House  upon  the  petition  of  a  person  who  claims  the  title 

^  A  letter  from  Lord  Wensleydale,  declining  to  appear  by  counseli  was  read  at 
a  subsequent  meeting  of  the  committee. 
•  Evidence,  Wensleydale  Peerage  (18.*). 

[747] 


*974  CASES  IN  THE  HOUSE  OF  LORDS. 

of  Earl  of  Banbury."  This  Representation  set  forth  the  reference 
to  the  House  on  the  claimant's  petition  to  the  king;  a  subse- 
quent petition  from  the  claimant  to  the  House,  praying  that  he, 
'^  being  indicted  for  the  death  of  Philip  Lawson,  might  be  ad- 
mitted to  his  trial  by  his  peers,"  and  the  resolution  of  the  House 
thereon,  ^'  That  the  petitioner  had  no  right  to  the  title  of  Earl  of 
Banbury." 

An  extract  from  the  Journals  of  the  25th  November,  1661,  was 
read,  from  which  it  appeared  that  "  the  name  of  Viscount  Pur- 
beck  not  being  in  the  list  of  the  names  of  the  lords  by  which 
this  House  was  called  this  day.  It  is  ordered,  that  it  be  referred  to 
a  Committee  for  Privileges,  to  consider  whether  he  be  to  sit  in  this 
House  as  a  peer  or  not." 

On  the  18th  August,  1660,  "  Upon  information  to  the  House, 
by  the  Marquis  of  Hertford,  that  a  patent  is  granted  to  the  Mar- 
quis of  Worcester,  which  is  a  prejudice  to  other  peers.  It  is  or- 
dered, that  the  consideration  of  the  said  patent  is  referred  to  the 
consideration  of  these  lords  following."  Then  follows  a  list  of 
twenty-nine  peers,  with  power  to  send  for  persons  and  "  the  pat- 
ent." On  the  20th  August  the  Lord  Chief  Baron  and  the 
Attorney-General  were  ordered  to  attend  to  advise  "  the  Lords  Com- 
mittees in  point  of  law  concerning  the  Marquis  of  Worcester's 
patent."  The  patent  was  to  create  the  Marquis  of  Worcester  to 
be  '^  Duke  of  Somerset  on  certain  conditions  on  his  part  to  be  per- 
formed, which  he  hath  not  performed."  Other  proceedings  were 
taken,  and  on  the  8d  of  September  the  Marquis  ^'  delivered  up 

the  patent  to  his  Majesty  for  the  dukedom  of  Somerset." 
*  975  *The  Journals  of  the  12th  November,  1694,  were  pro- 
duced, from  which  it  appeared,  that  on  that  day  an  order 
was  made  to  refer  it  to  the  Committee  for  Privileges  to  consider, 
"  whether,  if  a  lord  called  by  writ  into  his  father's  barony  shall 
happen  to  die  in  the  lifetime  of  his  father,  the  son  of  that  lord  (so 
called)  be  a  peer,  and  hath  right  to  demand  his  writ  of  sum- 
mons ?  "  The  Lords  reported  that  "  they  find  no  precedent  in 
this  case  "  ;  and  a  debate  arising  on  this  report,  so  far  as  it  was 
applicable  to  the  case  of  '^  Charles  Lord  Clifford  (son  and  lieir  of 
Charles  Lord  Clifford  of  Launsburgh,  who  was  called  by  writ  to 
Parliament  in  the  lifetime  of  his  father,  the  present  Earl  of  Bur- 
lington)," the  House  decided  that  he  was  entitled  to  a  writ  of 
summons  as  Lord  Clifford  of  Launsburgh. 
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On  the  16th  March,  1694,  "  after  hearing  the  Attorney- General 
in  relation  to  baronies  by  descent,  whose  ancestors  were  called  by 
writ,  as  also  counsel  in  behalf  of  several  peers  of  this  House  who 
think  themselves  concerned  therein;"  consideration  of  the  matter 
was  adjourned.  On  further  debate,  on  the  19th  March,  1694, 
"  This  question  was  put,  *  Whether  if  a  person  summoned  to  Par- 
liament by  writ,  and  sitting,  die,  leaving  issue  two  or  more 
daughters,  who  all  die,  one  of  them  only  leaving  issue,  such  issue 
has  a  right  to  demand  a  summons  to  Parliament  ? ' "  and  it  was 
resolved  in  the  afiSrmative,  Lords  Grey  and  Gulpeper  dissentient. 
A  protest  was  afterwards  entered  against  the  resolution,  signed  by 
the  Duke  of  Norfolk,  e.  m.,  and  the  Lords  Bridgewater,  Brooke, 
Herbert,  Rochester,  Scarbrough,  and  Torrington. 

On  the  2d  March,  1710,  the  House  referred  it  to  a  Committee 
to  consider  whether  the  Duke  of  Ormonde,  under  the  title  of  Lord 
Dingwall,  of  Scotland,  should  be  placed  in  the  list  of  the  nobility 
of  that  kingdom  after  Lord  Madderley.  On  the  10th 
July,  1710,  the  committee  reported  *  that  his  place  was  *  976 
"  immediately  before  the  Lord  Cranstoun." 

On  the  12th  December,  1711,  "  Notice  being  taken  ^  that  in  the 
list  of  nobility  delivered  by  Garter  King  at  Arms,  there  is  inserted 
James  Hamilton,  Duke  of  Hamilton  and  Brandon,  amongst  the 
dukes,'  and  the  House  being  informed  that  a  patent  is  lately 
passed  the  great  seal  for  creating  the  said  Duke  of  Hamilton  Duke 
of  Brandon,"  it  was  "  Ordered  that  on  the  20th  instant  this 
House  will  take  the  patent  into  consideration,"  and  that  ''  the 
privy  seal  bill  of  the  patent  be  laid  before  this  House."  The 
Judges  were  ordered  to  attend.  The  Duke  of  Hamilton  was 
heard  by  counsel,  and  the  privy  seal  bill  and  enrolment  were  read. 
After  several  questions  proposed,  the  following  was  resolved  in  the 
affirmative :  '^  That  no  patent  of  honour  granted  to  any  peer  of 
Great  Britain  who  was  a  peer  of  Scotland  at  the  time  of  the 
Union,  can  entitle  such  peer  to  sit  and  vote  in  Parliament,  or  to 
sit  upon  the  trial  of  peers." 

A  protest  was  entered  against  this  decision,  signed  Ormonde, 
Oxford  and  Mortimer,  Winchilsea,  Harcourt,  c.  s..  Rivers,  Blan- 
tyre,  Poulett,  Mar,  Loudoun,  Roseberrie,  Hay,  Boyle,  Home, 
Orkney,  Balmeriuo,  Hunsdon,  Osborne,  Kilsyth,  Clarendon." 

On  the  14th  June,  1781, ''  A  petition  of  the  most  noble  Douglas 
Duke  of  Hamilton  and  Brandon,"  praying  for  a  writ  of  summons 
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as  such,  in  virtue  of  the  creation  by  Queen  Anne,  was  presented 
to  his  Majesty,  and,  together  with  the  Attorney-Greneral's  report 
thereon,  was  by  his  Majesty  referred  to  the  House.  A  Committee 
for  Privileges  sat  on  the  6th  June,  1782 ;  the  Judges  attended ; 
and  after  counsel  for  the  claimant  and  for  the  Grown  had  been 
heard,  the  question  was  put  to  the  Judges,  "  Whether  by  the 

twenty-third  article  of  the  Act  of  Union,  which  declares  all 
*977    peers  *of  Scotland  to  be  peers  of  Great  Britain,  with  all 

the  privileges  enjoyed  by  the  peers  of  England,  except  the 
right  and  privilege  of  sitting  in  the  House  of  Lords,  and  the  privi- 
leges depending  thereon,  the  peers  of  Scotland  be  disabled  from 
receiving,  subsequently  to  the  Union,  a  peerage  of  Great  Britain, 
with  all  the  privileges  usually  incident  thereto."  The  Lord  Chief 
Baron  delivered  the  unanimous  opinion  of  the  Judges,  that  ^^  they 
are  not  disabled  "  from  receiving  such  patent.  The  House  after- 
wards presented  a  report  to  the  king,  certifying  ^'  our  humble 
opinion  and  advice  that  the  said  Duke  of  Brandon  is  entitled  to 
his  writ  of  summons." 

The  third  volume  of  the  printed  Rolls  of  Parliament  was  pro- 
duced, and  an  entry  of  the  21st  Richard  2,  entitled,  ^<  Prefection 
des  Dues,"  was  read.  This  document  described  the  creation,  by 
the  king  ''  sitting  in  Parliament  crowned  in  his  royal  Majesty,"  of 
Henry  of  Lancaster,  Earl  of  Derby,  to  be  Duke  of  Hereford,  "  to 
hold  to  him  and  the  heirs  male  of  his  body,  &c.  Also,  on  the 
same  day,  and  in  the  same  form  and  manner,"  were  the  creations 
of  Edward,  Earl  of  Rutland,  to  be  Duke  of  Albemarle ;  of 
Thomas,  Earl  of  Kent,  to  be  Duke  of  Surrey ;  of  John,  Earl  of 
«  Huntingdon,  to  be  Duke  of  Exeter ;  of  Thomas,  Earl  of  Notting- 
ham, to  be  Duke  of  Norfolk ;  of  Margaret,  Countess  of  Norfolk, 
to  be  ''Duchess  of  Norfolk  for  her  life,  and  upon  this  hath  sent 
to  her  his  charter  of  creation  abovesaid  "  ;  also  of  John,  Earl  of 
Somerset,  to  be  Marquis  of  Dorset ;  of  Sir  Thomas  Le  Despenser, 
to  be  Earl  of  Gloucester ;  of  Sir  Ralf  De  Nevill,  to  be  Earl  of 
Westmoreland ;  of  Sir  Thomas  de  Percy,  to  be  Earl  of  Worcester ; 
and  of  Sir  W.  Le  Scrop,  to  be  Earl  of  Wiltshire.  No  term  of 
tenure  was  mentioned  in  any  one  of  the  last  five  creations. 

Lord  Lyndhubst  gave  notice  that  at  the  conclusion  of  the 
*  978    evidence  he  should  move  that  the  committee  do  agree  *  to 

the  following  report :  ''  The  committee  have,  as  directed 
by  the  House,  examined  and  considered  the  copy  of  the  letters 
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patent,  purporting  to  create  the  Right  Hon.  Sir  James  Parke,  knt., 
a  baron  of  the  United  Kingdom  for  life ;  and  they  report  it  as 
their  opinion  that  neither  tlie  said  letters  patent  nor  the  said  let- 
ters patent  with  the  writ  of  summons  issued  in  pursuance  thereof, 
can  entitle  the  grantee  therein  named  to  sit  and  vote  in  Parlia- 
ment." 

Adjourned. 

19  Febniaiy. 

H.  S.  Smithy  Esq.^  produced  Appendix  V.  to  the  Fifth  Report 
on  the  Dignity  of  a  Peer,  from  which  was  read  an  entry  from  the 
patent  roll,  11  Henry  6,  relating  to  Humphrey,  Duke  of  Glou- 
cester.^ The  patent  recited  the  grant  by  Henry  V.  to  "  his  most 
dear  brother  Humfrey,  Duke  of  Gloucester,  of  the  alien  priory  of 
Pembroke,  with  the  appurtenances,  to  have  to  him  and  the  heirs  of 
his  body,"  during  the  war  with  France,  together  with  a  grant  of 
issues  to  support  the  dignity ;  then  the  patent  made  in  Parliament, 
^'  with  the  assent  of  the  prelates,  nobles,  and  commons,"  advan- 
cing '^  his  aforesaid  brother  to  be  Earl  of  Pembroke,  and  after  that 
to  be  Duke  of  Gloucester ;  to  have  and  hold  to  his  same  brother 

•  

the  styles,  honours,  and  names  of  Earl  and  Duke  aforesaid  for  the 
whole  of  his  natural  life  "  ;  and  furthermore  a  grant  for  his  life 
of  20/.  a  year  to  support  the  earldom  and  40/.  a  year  to  support 
the  dukedom ;  that  a  peace  was  concluded  between  France  and 
England ;  that  no  issues  had  been  received  by  the  Grown  to  pay 
the  said  two  sums ;  that  the  said  Earl  and  Duke  had  ^^  restored  to 
us  in  our  Chancery  to  be  cancelled  the  said  letters,  as  well  of 
his  advancement  to  be  Earl  and  Duke,  as  of  the  priory," 
and  then  followed  a  grant  of  the  honours,  and  of  the 
*  revenues,  to  "  our  aforesaid  uncle  and  the  heirs  male  of  *  979 
his  body  for  ever,"  both  made  with  the  assent  of  Lords 
and  Commons  in  Parliament. 

Mr.  Smith  also  produced  the  Journals  of  this  House  for  1692, 
with  entries,  showing  the  proceedings  of  the  House  in  the  case  of 
the  Earl  of  Lincoln's  writ  and  patent.^  On  the  25th  January, 
1692,  it  was  "  Ordered  by  the  Lords  spiritual  and  temporal  in  Par- 
liament assembled,  it  shall  be,  and.it  is  hereby  referred  to  the  Lords 
Committees  for  Privileges  to  inspect  the  patent  of  the  Earl  of  Lin- 
coln and  his  pedigree,  and  report  their  opinion  thereon  to  this 

*  Evidence,  Wensleydale  Peerage  (18.*),  p.  87. 
■  Evidence,  &c.  (18.*),  p.  91. 
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House."    The  report  made  two  days  afterwards  declared  ^'  the 
pedigree  is  clear,"  and  the  Earl  took  his  seat. 

Henry  J.  Sharpe^  Esq,^  produced  from  the  Rolls  Chapel  the  pat- 
ent rolls  of  the  4  James  1,  containing  a  patent,  which  created 
"  James  Hay,  knight,  serjeant  of  our  chamber,"  a  peer  for  life. 
The  patent  recited  the  services  of  Sir  James  Hay,  and  proceeded 
thus  :  ^'  Of  our  especial  grace,  &c.  we  do  will  and  grant  thai  the 
said  James  Hay,  during  his  life,  in  all  places  and  honourable  as- 
semblies within  our  realm  of  England,  as  well  in  our  presence  as 
elsewhere,  other  than  in  our  Parliaments,  may  have  and  obtain  a 
seat  in  the  place  next  to  the  barons  and  magnates  of  this  our  realm 
of  England,  and  may  have  place,  take  precedence  of,  and  sit  before 
all  other  knights  and  gentlemen  whomsoever  in  our  said  realm  of 
England  during  his  life,  other  than  those  being  barons  and  of  supe- 
rior ranks  iu  our  realm  of  England,  and  that  he  be  in  all  respects 
accounted  as  a  baron,  the  liberty  of  voting  and  sitting  in  Parlia- 
ment excepted.  We  will  also  that  the  aforesaid  James  Hay  shall 
be  acknowledged,  accounted,  and  called  Lord  Hay,  and  shall  make 
use  of  and  enjoy  the  same  style,  title,  and  honour,  except  as  be- 
fore excepted,  during  his  life." 
*  980  *  The  patent  rolls  of  the  13  James  1  were  produced ;  they 
contained  the  creation  of  the  same  person  to  be  Baron  Hay 
of  Sawley,  with  succession  to  the  heirs  male  of  his  body. 

Mr.  Smith  also  produced  the  patent  rolls  of  the  85  Henry  8, 
creating  "  Murrough  Obreen  to  be  Earl  of  Tomon  "  [Thomond] 
"  in  our  kingdom  of  Ireland,  with  place  and  voice  in  our  Parlia- 
ments, in  our  aforesaid  kingdom  of  Ireland,"  "  for  the  term  of  his 
life."  The  patent  further  granted  that  after  the  decease  of  Mur- 
rough Obreen  "  the  aforesaid  name,  style,  dignity,  honour,  &c.  do 
remain  to  that  most  approved  man,  our  subject  Donagh  Obreen,  to 
have  to  the  same  Donagh  Obreen  for  term  of  his  life."  The  pat- 
ent went  on  thus :  ^'  And  furthermore  of  our  more  abundant 
special  grace,  the  aforesaid  Murrough  Obreen  to  be  a  baron  of  the 
Parliament  of  our  kingdom  of  Ireland,  we  do  ordain,  appoint, 
create  and  constitute  by  these  presents,  and  the  title,  name  and 
style  of  Baron  Insykwyne  [Inchiquin],  in  our  kingdom  of  Ireland 
aforesaid,  and  seat  in  singular  the  Parliaments  within  the  said 
kingdom  of  Ireland  hereafter  to  be  assembled,  and  other  our  rights, 
&c.  of  the  same  kingdom  to  the  barons  of  the  same,  £c.,  we  do 
give  and  grant ;  and  we  will  that  he  do  enjoy  the  aforesaid  name, 
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Ac.  of  Insykwyne,  with  all  honours,  pre-eminences,  prerogatives, 
commodities,  and  other  the  premises  to  the  same  belonging,  to  the 
aforesaid  Murrough  Obreen,  and  the  heirs  male  of  his  body- law- 
fully begotten."  Then  because  honours  created  greater  exp)3nses, 
there  followed  a  grant  to  Murrough  Obreen  of  certain  revenues  to 
support  the  same,  the  grant  being  to  '^  Murrough  Obreen,  and  the 
heirs  male  of  his  body,"  &c.,  to  be  held  by  knight  service. 

Mr.  Sharpe  also  produced  the  patent  roll  of  the  35  Henry  8, 
part  6,  containing  a  grant  to  Donagh  Obreen.  After  reciting  his 
eminent  services,  the  patent  proceeded :  ''  Him,  the  said 
Donagh  Obreen,  Baron  of  Ibrackayn,  in  our  *  aforesaid  *  981 
kingdom  of  Ireland,  we  do  ordain,  appoint,  create,  and 
constitute  by  these  presents,  and  the  title,  name,  and  style  of  Baron 
of  Ibrackayn,  in  our  aforesaid  kingdom  of  Ireland,  and  seat  in 
singular  the  Parliaments  within  the  said  our  kingdom  of  Ireland 
hereafter  to  be  assembled,  and  other  our  rights  and  privileges  of 
the  same  kingdom  to  the  barons  of  the  same  by  law  and  custom, 
or  by  any  other  means  pertaining,  to  the  same  Donagh  Obreen,  We 
do  give  and  grant,"  &c.  It  then  recited  the  grant  to  Murrough 
Obreen  of  the  earldom  of  Tomon,  "  for  the  term  of  his  life,  re- 
mainder thereupon  immediately  after  his  decease  to  the  aforesaid 
Donagh  Obreen  for  the  term  of  his  life,"  and  went  on  to  grant, 
^'  by  these  presents  to  the  aforesaid  Donagh  that  he  immediately 
after  the  death  of  the  aforesaid  Murrough  Obreen  shall  be  Earl  of 
Tomon,  and  have  the  estate,  title,  style,  honour,  and  dignity  of 
Earl  Tomon,  with  all  pre-eminences,"  &c.,  "  for  the  term  of  his 
life."  Then  followed  a  grant  to  maintain  the  state  of  Baron  of 
Ibrackayn. 

22  Febrnary. 

Lord  Glenelg  moved  that  the  following  questions  be  put  to  the 
Judges :  1.  Is  it  in  the  power  of  the  Crown  to  create,  by  patent, 
the  dignity  of  a  baron  of  the  United  Kingdom  for  life  ?  2.  What 
rights  and  privileges  does  such  a  grant  confer  ? 

This  was  objected  to  on  the  ground  that  the  present  inquiry  did 
not  involve  any  other  question  than  that  of  a  right  to  sit  and  vote 
in  the  House,  which  was  not  a  question  of  mere  law. 

After  debate  the  motion  was  negatived  by  one  hundred  and  forty- 
two  to  one  hundred  and  eleven. 

The  House  then  resolved  itself  into  a  Committee  for  Privi- 
leges. 
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Mr,  Thomas  Edlyne  Tomlins  deposed  that  he  had  examined  the 

records  at  the  Rolls  Chapel,  from  the  reign  of  Bichard  2 

*  982    to  the  end  of  that  of  Queen  Mary  inclusive,  *  and  only 

found  the  entry  of  the  creations  of  Murrough  and  Donagh 

O'Brien  (Obreen)  for  life. 

Lord  Ltndhubst  then  moved  that  the  committee  do  agree  to 
the  following  report :  ^^  The  committee  have,  as  directed  by  the 
House,  examined  and  considered  the  copy  of  the  letters  patent, 
purporting  to  create  the  Right  Hon.  Sir  James  Parke,  knight,  a 
baron  of  the  United  Kingdom  for  life ;  and  they  report  it  as  their 
opinion  that  neither  the  said  letters  patent,  nor  the  said  letters, 
with  the  usual  writ  of  summons  issued  in  pursuance  thereof,  can 
entitle  the  grantee  therein  named  to  sit  and  vote  in  Parlia- 
ment." 

Earl  Gret  moved  an  amendment,  ^^  To  leave  out  all  the  words 
after  the  word  ^  opinion '  for  the  purpose  of  inserting  the  following 
words,  viz. :  ^  That  the  highest  legal  authorities  having  declared 
the  Grown  to  possess  the  power  of  creating  peerages  for  life,  and 
this  power  having  in  some  cases  been  exercised  in  former  times, 
the  House  of  Lords  would  not  be  justified  in  assuming  the  ille- 
gality of  the  patent,  creating  the  Right  Hon.  Sir  James  Parke 
Baron  Wensleydale,  for  life,  and  in  refusing,  upon  that  assumption^ 
to  permit  him  to  take  his  seat  as  a  peer.'  " 

After  long  debate  on  the  question  "  Whether  the  words  proposed 
to  be  left  out  shall  stand  part  of  the  question  ?  "  it  was  resolved 
in  the  affirmative  by  ninety-two  to  fifty-seven.  The  original  mo- 
tion was  then  agreed  to,  and  the  report  was  ordered  to  be  made  to 
the  House. 

25  February. 

The  report  of  the  committee  was  presented,  and  after  debate 
agreed  to.  And  it  was  by  the  House  resolved  and  adjudged  ac- 
cordingly. 
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ADMIRALTY,  COURT  OP. 

In  an  action  by  a  shipowner  against  the  charterers  for  freight,  the  char- 
terers pleaded  that  after  the  freight  had  been  earned,  and  afler  the  com- 
mencement of  the  suit,  the  obligee  of  a  bottomry  bond,  by  which  ship 
and  freijght  were  hypothecated,  instituted  in  the  Court  of  Admiralty  a 
suit  against  ship  and  freight,  whereon  a  monition  issued,  commanding 
the  plaintiff  to  bring  into  Court  the  proceeds  of  the  wreck  and  stores  of 
the  ship,  and  the  defendants  to  bring  into  Court  the  money  due  for 
freight,  to  abide  the  judgment  of  the  Court,  and  that  the  defendants 
had  done  so :  —  Held,  affirming  the  judgments  of  the  Courts  of  Exchequer 
and  Exchequer  Chamber,  that  this  was  a  good  plea  in  bar  to  the  action. 
—  Plan  V.  i>o//A,  888. 
Construction  of  the  8  &  4  Vict  c.  65.  —  Id, 
AFFIDAVIT. 

1.  The  28  &  24  Geo.  8,  c.  89  (Ir.),  gives,  by  §  1,  to  "  any  tenant  for  life  or 
lives,  by  settlement,  dower,  or  courtesy,  jointure,  lease,  or  office  civil, 
military,  or  ecclesiastical,  impeachable  of  waste,  or  any  tenant  for  years 
exceeding  fourteen  years  unexpired,  who  shall  plant,  or  cause  to  be 
planted,  any  timber  trees,"  &c.,  the  right  to  cut  the  same  during  the 
term.  The  second  section  provides,  *^  that  any  tenant  so  planting,"  &c. 
shall,  within  twelve  months,  lodge  with  the  clerk  of  the  peace  of  the 
county  an  affidavit,  "  recitmg  the  number  and  kinds  of  the  trees  planted, 
and  the  name  of  the  lands,  in  form  following."  The  form  given  is,  **  I,  A. 
B.,  do  swear  that  I  have  planted,  or  caused  to  be  planted,  on  the  lands  of 

,  held  by  me  from  ,"  and  **  that  I  have  given  notice  to 

the  person  under  whom  I  immediately  derive,  or  his  agent,  of  my  inten- 
tion to  register."  A.  held  lands  from  B.  under  leases  for  lives,  on  different 
demises  granted  by  B.'s  ancestor  to  A.'s  ancestor :  A.  planted  trees, 
and  made  the  affidavit,  *  but  mentioned  lands  held  under  different  *  984 
demises,  and  did  not  distinguish  the  number  of  trees  planted  on 
each  land :  —  Held,  that  the  second  section  of  the  statute  included  a  tenant 
for  life,  and  that  the  affidavit  was  sufficient.  —  Mountccuhell  v.  (/NeiU,  987 : 
Held,  alsoy  that  under  this  statute  an  affidavit  might  be  made  by  the  agent 
and  manager  of  A.,  for  and  on  behalf  of  A.  —  Id, 

2.  A.  also  occupied  lands  under  C.  adjoining  to  those  of  B. ;  A.'8  agent 
made  an  affidavit,  including  both  descriptions  of  lands,  and  giving  the 
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groM  namber  of  the  trees  planted,  bot  not  distingnidiiiig  tbe  snmber 
planted  on  the  land  of  B.  from  those  planted  on  the  land  of  C. : — Hdd 
insufficient.  —  ItL 

AGENT.    See  Affidavit. 

AGREEMENT.    See  Coktract,  Compakt,  Dibkctors,  EQUiTTy  Souci- 
TOR  AND  Client. 

ANNUITIES.    See  Will,  2. 

APPEAL.    See  Practice. 

ARBITRATION.    See  Coktract. 

ARBia    See  Will,  4. 

ARRANGEMENT,  DEED  OF.    See  Bakrruptct. 

ARREST.    See  Practice. 

ATTORNEY-GENERAL. 

Qwere.  Whether,  where  the  Taliditj  of  an  existing  grant  of  a  peerage  is 
questioned,  the  Attorney-General  is  boond  to  appear  to  support  it?  — 
Fermoy  Peerage,  716. 

AWARD.    See  Contract. 

BANKERS. 

Trustees  of  a  charitjr  in  Dublin  incorporated  by  Act  of  Parliament,  and 
having  a  common  seal,  possessed  stock  in  the  public  funds,  which  stock 
was  in  Ireland  registered  in  the  Bank  of  Ireland.  G.,  the  secretary  of 
the  incorporated  trustees,  was  allowed  to  have  the  seal  in  his  possession. 
Five  several  powers  of  attorney  prepared  in  different  years,  sealed  with 
the  seal  of  the  incorporated  trustees,  the  due  affixing  of  which  seal  was 
attested  by  witnesses,  who  (though  without  any  fraudulent  intention) 
attested  what  was  not  true,  since  the  seal  was  affixed  by  the  unauthor- 
ised act  of  the  secretary  alone,  were  presented  to  the  Bank,  and  the 
stock  was  transferred.  The  facts  were  aflerwards  discovered,  and  G., 
the  secretary,  was  indicted  and  convicted.  By  a  power  of  attorney 
duly  executed,  the  trustees  then  authorised  C.  to  transfer  the  stock, 

*  985  but  the  Bank  refused  to  make  the  transfer.  An  action  was  *  brought 
by  the  trustees  on  this  refusal;  the  Judge  who  tried  the  cause  told 
the  jury  that  if  under  these  circumstances  the  trustees  had  so  negligently 
conducted  themselves,  as  to  contribute  to  the  loss,  the  verdict  most  be 
given  for  the  Bank.  On  exceptions  for  this  direction :  —  Held^  that  it  was 
wrong.  —  Bank  of  Ireland  v.  Trustees  ofEvam^s  Charities^  889. 

BANKRUPTCY. 

1.  A  deed  of  arrangement,  though  executed  by  six  sevenths  in  number  and 
value  of  the  creditors  of  an  insolvent  estate,  will  not  be  binding  on  the 
rest,  if  executed  so  as  to  be  capable  of  being  carried  into  effect  before  the 
passing  of  the  Act  12  &  18  Vict  c.  106.  —  Larpent  v.  BUfby,  481 ;  Noble 
V.  Gadban,  504. 

2.  Queere.  Whether  such  a  deed  to  be  within  the  statute  must  provide  for 
the  complete  distribution  of  the  insolvent's  estate  and  effects  without  any 
reservation  whatever  ?  It  seems  that  it  is  void,  if  it  only  provides  for  such 
distribution  among  those  creditors  who  are  parties  to  it  —  Id, 

8.  QMCtre,  As  to  the  effect  of  the  word  now  in  the  224th  section  of  the 
statute?— /<f. 
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BILL  OP  EXCEPTIONS.    See  Error,  Misdirection,  Practicb. 

BILLS  OF  EXCHANGE.    See  Usury. 

«  CAPITAL  PROPERTY."    See  Will,  4. 

"  CARBURET  OF  MANGANESE."    See  Patent. 

CHARGES.    See  Mortqaqb,  2.    Trusts,  1.    Usury,  4.    Will,  2. 

CHARITY.    See  Costs,  Information,  Misdirection,  Practice,  Words. 

Meaning  of. 
CLIENT.    See  Solicitor  and  Client. 
COMMITTEE  OF  LUNATIC.    See  Evidence. 
COMPANY.    See  Contract,  Directors,  Foreign  Court. 

1.  Where  an  Act  creating  a  railway  company,  or  giving  new  powers  to  an 
existing  company,  authorises  the  purchase  of  lands  for  extraordinary  pur- 
poses, a  person  who  agrees  to  sell  his  land  to  the  company  is  not  bound 
to  see  that  it  is  strictly  required  for  such  purposes :  if  he  does  not  know 
of  any  intention  to  misapply  the  funds  of  the  company,  but  acts  bond  fide 
in  the  matter,  he  may  enforce  performance  of  the  contract.  —  Eastern 
Counties  Railway  Company  v.  Hawkes^  381. 

2.  Promoters  of  a  company  proposing  to  make  a  line  of  railway,  or  persons 
standing  in  a  similar  situation,  as  directors  of  an  existing  company^  apply- 
ing to  Parliament  for  authority  to  make  a  new  line,  may  lawfully  enter 
into  a  contract  for  land  that  will  be  necessary  for  the  purposed  line 
should  the  bill  *  pass,  and  when  it  has  passed,  such  contract  will  *  986 
be  valid,  and  may  be  enforced.  The  mere  want  of  legal  power  to 
make  the  contract  at  the  moment  of  entering  into  it  will  not  affect  its 
validity  afterwards.  —  Id, 

4.  Secus^  where  the  Act  is  itself  illegal,  and  Parliament  is  to  be  asked  to 
legalize  it  —  Id, 

5.  Where  a  contract  for  the  purchase  of  land  is  made  by  the  projectors 
of  a  proposed  line  of  railway,  though  an  action  at  law  may  be  maintained 
upon  the  contract,  a  Court  of  equity  will  not,  simply  on  that  account, 
refuse  its  interference  to  compel  specific  performance.  —  Id. 

6.  Where  the  projectors  of  a  rsulway  company,  in  order  to  induce  a  land- 
owner to  withdraw  his  opposition  to  their  bill,  enter  into  a  contract  with 
him,  in  which  the  stipulation  is  that  the  contract  is  to  be  performed  by 
the  company  after  the  company  shall  have  obtained  an  Act  of  incorpora- 
tion from  Parliament,  such  contract  to  be  valid  ought  to  be  one  which 
might  be  lawfully  made  by  the  company  after  incorporation.  —  Preston  v. 
Liverpool,  jfc.  Railway^  605. 

7.  It  is  tdtra  vires  of  a  corporation  established  for  the  purpose  of  making  a 
railway,  to  enter  into  a  covenant  to  pay  a  large  sum  of  money  to  a  man 
for  not  opposing  the  passing  of  the  company's  bill  in  Parliament  —  Id. 

8.  C.  P.  was  a  landowner,  a  railway  company  was  projected,  and  for  the 
intended  railway  some  of  his  land  would  be  required.  He  threatened  to 
oppose  the  bill.  The  projectors  entered  into  an  agreement  with  him, 
that  **  in  case  the  company  shall  obtain  an  Act  of  incorporation,  the  comr 
pany  shall  pay  to  C.  P.  1000/.  for  all  lands  required  by  the  company  for 
the  due  making  of  the  railway,  and  4000/.  for  residential  injury  to  the 
estate  and  hall  of  C.  P."    That  a  tunnel  should  be  constructed  in  a  par- 
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ticalar  manner  through  a  part  of  his  property,  and  that  a  paasei^er 
tion  should  be  made,  &c.     C.  P.  withdrew  his  opposition,  and  the  bill 
passed :  the  railway  was  not  made,  nor  were  the  lands  required :  —  HM, 
that  this  was  not  a  contract  which  on  the  mere  passing  of  the  bill  entitled 
C.  P.  to  claim  from  the  company  payment  of  the  money.  —  Id. 
CONTRACT.    See  Corporation,  Equity. 

1.  A  contract  between  a  railway  company  and  a  building  contractor  stxpii- 
lated  that  payments  should  from  time  to  time,  during  the  progress  of  the 

*987  works,  be  made  by  the  company  to  *the  contractor,  such  payments  to 
be  made  on  certificates  granted  by  the  **  principal  engineer  of  the  com- 
pany, or  his  assistant  resident  engineer."  In  case  of  dispute  between  the 
contractor  and  the  assistant  resident  engineer  the  decision  of  **  the  prin- 
cipal engineer  of  the  company  *'  was  to  be  final ;  but  at  the  completion  of 
the  works,  if  the  contractor  and  the  principal  engineer  differed,  the  dif- 
ferences between  them  were  to  be  settled  by  arbitration.  After  differences 
had  so  arisen  between  the  contractor  and  the  company,  it  was  discovered 
by  the  former  that  the  principal  engineer  was  a  shareholder  in  the  com- 
pany. On  a  bill  to  have  accounts  taken,  one  of  the  grounds  for  which 
*was  this  fact,  then  first  discovered :  —  Held,  that  (no  fraudulent  conceal- 
ment being  alleged)  it  formed  no  ground  for  relief;  for  that  by  contract 
the  contractor  had  bound  himself  to  submit  to  the  judgment  of  a  par^ 
ticular  individual,  whose  position  as  principal  engineer  made  him  inter- 
ested for  the  company.  The  case  of  Dimes  v.  The  Grand  Junction  Canal 
Company  (3  H.  L.  Cas.  759)  held  not  to  apply.  —  Ranger  v.  The  Great 
Western  Railway  Company,  72. 

2.  A  contractor  undertook  to  do  certain  works  within  a  given  term,  or  to 
pay  certain  fixed  sums;  whether  these  were  penalties  or  unliquidated 
damages  was  not  necessarily  the  subject  of  a  bill  in  equity,  but  might 
properly  have  been  decided  in  an  action  at  law.  The  fact  that  a  bond 
with  a  penalty  had  been  given  to  secure  the  payment  of  them  was  itself 
strong  evidence  to  show  that  they  were  liquidated  damages.  —  Id. 

S.  A  contractor  agreed  with  an  incorporated  company  to  do  certain  works, 
the  contract  being  under  seal.  In  this  contract  there  was  a  stipulation, 
that  if  the  company  should  think  proper  at  any  time  to  make  any  addi- 
tion to  the  original  works,  the  company  should  be  at  liberty  to  do  so  on 
giving  him  written  instructions  for  that  purpose,  signed  by  the  principal  or 
assistant  engineer.  A  verbal  arrangement  was  afterwards  made  by  the 
principal  engineer  for  the  execution  of  certain  extension  works  allowing 
for  a  variance  in  the  prices,  but  stipulating  that  with  the  exception  of 
that  variance,  all  the  provisions  of  the  contract  should  be  considered 
as  applicable  to  the  extension  work.  This  work  was  executed  by  the 
contractor  under  this  arrangement :  —  Held  that  he  could  not  aflerwards 
reject  the  terms  of  the  contract,  and  claim  remuneration  for  the  work 
as  upon  a  quantum  meruit,  nor  could  he  ask  in  equity  for  accounts  to 
be  taken  independently  of  the  contract  —  Id. 
*  988  *  4.  In  a  contract  with  a  railway  company  for  the  execution  of  certain 
works,  there  was  a  clause  empowering  the  company,  after  notice,  to  take 
possession  of  the  plant  and  to  finuh  the  work :  the  company  acted  on  this 
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clause :  —  Held  that  this  did  not  furnish  ground  for  a  bill  in  equity  as 
putting  an  end  to  the  contract,  though  it  might  be  the  subject  of  an 
action  for  damages.  —  Id,  \ 

5.  W.  M.  had  given  a  bond  and  warrant  of  attorney  to  secure  the  repay- 
ment of  a  sum  of  money.  Judgment  had  been  entered  up,  but  not  exe- 
cuted ;  the  bond  and  warrant  of  attorney  came  into  the  possession  of  L., 
as  personal  representative  of  the  original  obligee.  She  was  on  terms  of 
affectionate  friendship  with  W.  M ,  and  often  said  that  he  had  been 
unfairly  treated,  in  being  made  to  enter  into  these  securities.  L.  had  in 
early  life  received  from  the  father  of  W.  M.  a  conveyance  of  some  prop- 
erty in  India ;  the  deed  of  conveyance  was  expressed  to  be  for  a  money 
consideration  of  10,000  rupees :  in  truth  the  money  consideration  was, 
if  any,  a  debt  of  1200  rupees,  the  rest  was  a  purely  voluntary  gift,  and 
no  money  whatever  passed,  when  the  conveyance  was  executed.  W.  M. 
was  about  to  marry,  and  when  his  marriage  was  in  contemplation  discus- 
sions arose  about  the  bond  and  warrant  of  attorney.  W.  M.'s  father  told 
L.,  that  he  was  advised,  if  she  did  not  abandon  the  claim  on  the  bond  and 
warrant  of  attorney  against  his  son,  to  execute  a  deed  which  would  put  an 
end  to  the  conveyance  of  this  Indian  property  as  a  voluntary  convey- 
ance made  without  consideration.  In  his  depositions,  he  said  that  L. 
promised  not  to  enforce  the  bond  and  warrant  of  attorney,  if  he  would 
abstain  from  interfering  with  the  conveyance.  Other  evidence  was  given 
of  declarations  by  her,  that  she  **  bad  abandoned  "  the  claim,  and  of  a 
promise,  oflen  repeated,  that  she  would  never  trouble  W.  M.  about  it :  — 
Held,  that  this  promise,  if  it  constituted  a  contract,  was  not  a  contract 
made  '*  in  consideration  of  marriage,"  so  as  to  bring  it  within  the  words 
of  the  Statute  of  Frauds.  —  Jorden  v.  Money ,  185. 

6.  A  cargo  of  com  was  shipped  by  A.  at  Salonica  in  February,  1848,  for 
delivery  in  London.  On  the  15th  of  May  it  was  sold  by  H.  a  factor,  who 
made  the  sale  on  ^  del  credere  commission.  The  contract  described  the 
com  as  "of  average  quality  when  shipped,"  and  the  sale  was  made  at "  27«. 
per  quarter  free  on  board,  and  including  freight  and  insurance  to  a  safe 
port  in  the  United  Kingdom,  payment  at,  &c.  upon  handing  shipping 

«  documents."  In  fact  the  corn  had,  a  short  time  before  the  date  of  *  989 
the  contract,  been  sold  at  Tunis,  in  consequence  of  getting  so  heated 
in  the  early  part  of  the  voyage  as  to  render  its  being  brought  to  England 
impossible.  The  contract  in  England  was  entered  into  in  ignorance  of 
this  fact.  When  the  English  purchaser  dbcovered  it,  he  repudiated  the 
contract :  In  an  action  for  the  price  brought  against  the  factor :  — •  Held^ 
that  the  contract  contemplated  that  there  was  an  existing  something  to 
be  sold  and  bought  and  capable  of  transfer,  which  not  being  the  case  at 
the  time  of  the  sale  by  the  factor,  he  was  not  liable.  —  Couturier  v.  HasHe, 
673. 

7.  Bailway  company  A.  agreed  with  railway  company  B.,  that  in  consider^ 
ation  of  being  allowed  to  use  a  part  of  B.  line,  the  traffic  on  the  part  so 
used  should  be  paid  for  according  to  a  certain  definite  rate  of  toll  which 
was  reduced  below  the  ordinary  amount  A.  was  afterwards  amalgamated 
with  other  lines  which  had  been  made  since  the  agreement  was  entered 
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into,  and  its  own  amount  of  traffic  was  increased  not  only  by  those 
lines,  but  by  their  bringing  it  into  communication  with  some  of  the  dnef 
lines  of  the  country.  B.  had  also  been  amalgamated  with  other  newly 
created  lines.  In  both  instances,  the  amalgamating  acts  had  preserred  all 
the  **  rights,  powers,"  &c.  of  the  original  lines: — Hdd^  that  not  only  all 
the  traffic  which  passed  over  line  A.  having  originated  there,  but  all  that 
which  came  on  line  A.  having  originated  elsewhere,  might  pass,  on  pay- 
ment of  the  reduced  rate  of  toll,  over  the  part  of  the  line  B.  which  was 
the  subject  of  the  original  agreement.  —  Lancashire  and  Yorkshire  Railway 
Company  v.  Easl  Lancashire  Railway  Company ^  792. 

8.  There  were  however  cases  in  which  company  A.  might  deprive  itself  of 
the  benefit  of  this  agreement,  as  for  instance,  if  company  A.  should,  in 
consideration  of  any  particular  benefit  or  service  to  itself,  grant  to  any  one 
a  free  passage  along  the  whole  distance  (including  therefore  the  particular 
part  of  the  line  B.  the  subject  of  the  agreement),  in  which  caae  B.  might 
claim  payment  independently  of  the  agreement  —  Id, 

9.  It  is  a  principle  of  law,  that  parties  cannot  by  contract  oust  the  Courts  of 
their  jurisdiction ;  but  any  person  may  covenant  that  no  right  of  action 
shall  accrue  till  a  third  person  has  decided  on  any  difference  that  may 
arise  between  himself  and  the  other  party  to  the  covenant  —  Scott  v. 
Avery,  811. 

10.  A.  effected  in  a  mutual    insurance  company  a  policy  of  insurance 
*  990    on  ship,  one  of  the  conditions  of  which  was,  that  the  sum  to  *  be  paid 

to  any  insurer  for  loss  should  in  the  first  instance  be  ascertained  by 
the  committee ;  but  if  a  difference  should  arise  between  the  insurer  and 
the  committee  "relative  to  the  settling  of  any  loss,  or  to  a  claim  for 
average,  or  any  other  matter  relating  to  the  insurance,"  the  difference  was 
to  be  referred  to  arbitration,  in  a  way  pointed  out  in  the  conditions :  **  pro- 
vided always,  that  no  insurer  who  refuses  to  accept  the  amount  settled  by 
the  committee  shall  be  entitled  to  maintain  any  action  at  law  or  suit  in 
equity  on  his  policy,"  until  the  matter  has  been  decided  by  the  arbitrators, 
and  "  then  only  for  such  sum  as  the  arbitrators  shall  award,"  and  the  ob- 
taining the  decision  of  the  arbitrators  was  declared  a  condition  precedent 
to  the  maintaining  of  an  action :  —  Held,  that  these  conditions  were  lawful, 
and  that  (even  should  the  difference  relate  to  other  matters  than  those  of 
mere  amount)  till  award  made  no  action  was  maintainable.  —  Id. 

COPYHOLD.    See  Will. 

CORPORATION.    See  Charity,  Domicile,  8.     Surety. 

1.  A  corporation  of  itself  cannot  be  guilty  of  fraud,  but  where  it  can  only 
accomplish  the  object  for  which  it  was  formed,  through  the  agency  of 
individuals,  who  act  fraudulently,  the  corporation  stands  in  the  same  situ- 
ation with  respect  to  the  conduct  of  its  agents  as  a  private  person  would 
have  stood  had  his  agent  so  misconducted  himself.  —  Ranger  v.  The  Great 
Western  Railway  Company,  72. 

2.  By  the  6  &  7  Wm.  4,  c.  100  (passed  in  August,  1886),  no  conveyance  of 
lands  in  certain  corporations  (of  which  Drogheda  was  one),  was  to  be 
made,  unless  in  pursuance  of  a  covenant,  contract,  or  agreement  made,  or 
a  resolution  of  the  corporation  duly  entered  in  the  corporate  books,  before 
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the  16th  Febnutfj,  1836.  This  prorinon  wm  cootinoed  by  mecemrt 
sUtates,  and  incoqionled  into  the  3  &  4  Yid  c  108,  mnd  c.  109.  Hie 
corporation  of  Drogfaeda  bad  from  time  to  time  pasKd  resolntioos  as  to 
the  granting  of  leaaes  of  die  corporate  property,  and  oq  the  20tb  April, 
1801,  paascd  a  resohition  (which  was  doljr  entered  in  the  corporate  books), 
directing  that  **  the  auditors  and  riewers  should  on  reporting  oo  petitioiis 
for  the  renewab  of  leases  take  into  eonsideration  the  Taloe  of  the  prem- 
ises, and  Taloe  the  same  at  the  fall  valoe  between  man  and  man,  and  that 
the  petitioner  so  applyii^  shall  be  then  entitled  to  a  renewal,"  on  certain 
terms  therein  mentioned,  **  and  that  all  reports  shall  hereafter  be  re- 
ceired  at  one  assembly,  and  taken  into  consideration  not  sooner  *  than  *  991 
tiie  then  following  quarter  assembly."  A  lease  had  been  granted  in 
1 785  for  sixty-one  yean ;  in  1841  a  petition  was  presented  for  its  renewal ; 
the  petition  was  referred  to  the  aoditon  and  Tiewem,  whose  report  was  pre- 
sented on  the  7di  Janoaiy,  1842,  and  on  the  same  day  a  resolatioo  order- 
ing the  renewal  was  passed :  —  Held,  that  this  was  not  a  resolution  which 
brought  the  case  within  the  exceptions  in  the  statute ;  for  it  merely  bound 
the  corporation  to  receive  the  report,  and  afterwards  to  consider  the 
propriety  of  acting  upon  it.  The  resolution  need  not  be  a  oontract.  — 
DroghediL,  Mayor,  A-c  v.  Hoimes,  460. 
Per  Lord  St.  Leonards  :  This  resolution  was  insufficient,  ahhoogh  it  might 
not  be  necessary  that  the  resolution  should  be  such  as  would  form  a  bind- 
ing contract,  enforceable  in  a  Court  of  equity ;  and  further,  the  resolution, 
such  as  it  was,  had  not  been  complied  with,  for  the  lease  was  granted  at 
the  same  meeting  at  which  die  report  of  the  auditors  and  Tiewers  was 
presented.  —  Id, 
COSTS.    See  Husbakd  akd  Wifk,  Practick. 

1.  In  an  information  against  the  donees  of  a  fund  on  which  there  was  a 
charge  for  the  benefit  of  a  charity,  the  prayer  of  the  information  was 
granted,  and  inquiries  were  directed.  This  House  rerersed  the  decree  of 
the  Court  below,  and  ordered  the  information  to  be  dismissed,  but  only 
with  costs  up  to  the  hearing,  upon  the  ground  that  the  Court  below  having 
directed  the  inquiries,  the  relator  was  entitled  to  proceed  upon  that  direc- 

.  tioo.  —  Mayor,  jrc.  of  Southampton  r.  The  Attomey-GeneroL,  1. 

2.  One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to  justify  an 
,  appeal  against  it ;  but  as  to  another  part  of  the  same  decree,  the  appel- 
lant baring  sought  to  obtain  a  construction  of  articles  of  agreement,  which 
he  knew  not  to  be  justified  by  circumstances,  the  appeal,  being  dismissed, 
was  dismissed  with  costs.  — Wilson  t.  WiUon,  40. 

8.  As  part  of  the  decree  of  the  Court  below  was  sustained,  and  part  was 
reversed,  no  costs  were  given.  —  Torre  v.  Browne,  555. 

4.  The  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small  extent, 
not  the  materia]  subject  of  the  appeal :  —  Held,  therefore,  that  the  appel- 
lant must  pay  the  costs  of  the  appeal.  —  Savery  v.  King,  627. 

5.  Costs  of  a  preliminary  objection  to  the  course  of  proceeding  reserved  till 
the  hearing  of  the  cause  itself.  —  M*Mahon  v.  Leonard,  931. 

♦COURT.    See  Admiralty,  Equity,  Forkign  Court.  •992 

«  COVENANT."    See  Corporation,  2. 
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CREDITOR.    See  Trust,  1.    Usurt,  4. 

CUSTOMARY  HEIRS.    Sec  WIL^  2. 

DEBTS.    See  Limitations,  Statute  of.    Mortgaok.    Trust. 

DEBTS,  CHARGE  OF.    See  Purchaser,  2.    Trusts,  1. 

DEED  OF  SEPARATION.    See  Husrand  and  Wife. 

DEVISEE. 

Where  there  is  a  general  charge  of  debis,  but  do  legal  estate  if  giTeo,  the 
czecaton  maj  have  implied  aathority  to  convey  the  l^:al  estate  in  order 
to  raise  the  money  to  satisfy  the  chai^ ;  bat  where  there  is  a  devise  of 
the  legal  estate  to  a  particolar  person,  and  the  estate  is  chaiged  with  pay- 
ment of  debts  or  legacies,  the  money  mast  be  raised  throi^  the  instru- 
mentality of  the  devisee,  and  he  b  the  only  person  that  can  make  a  legal 
title.  ~  Colyer  v.  Finch^  905. 

DIRECTORS.    See  Compant. 

1.  A  banking  company  was  established  under  the  7  Gea  4,  c*  46.  By  the 
deed  of  settlement  of  the  company,  it  was  declared  that  no  transfer  of 
shares  should  be  permitted,  except  upon  notice  to  the  directors,  and  on 
the  consent  thereto  of  a  board  of  directors,  such  consent  to  be  signified 
by  a  certificate  in  writing  signed  by  three  directors  at  the  least.  If  sack 
consent  was  refused,  the  shareholder  might  require  the  directors  to  buy  his 
shares  at  the  market  price  of  the  day.  After  a  consent  given,  the  name 
of  the  transferee  was  entered  in  the  share  register  book,  and  the  entry 
there  was  conclusive  against  him.  No  shareholder  could  compel  an  in- 
spection of  the  books  of  the  company.  S.  was  a  shareholder ;  he  desired 
to  transfer  his  shares  to  different  individuals,  and  he  sent  the  proper  no- 
tices to  the  directors;  he  received  back  consents  signed  by  three  directors, 
on  which  he  completed  the  transfers ;  the  transferees'  names  were  entered 
in  the  share  register  book ;  and  the  returns  made  to  the  Stamp  Office 
under  the  7  Greo.  4,  c.  46,  omitted  the  name  of  S.  from  the  list  of  share- 
holders, and  inserted  it  in  the  list  of  those  who  had  ceased  to  be  sharehold- 
ers. The  transferees  afterwards  received  the  regular  notices  of  meetings, 
&c.  The  directors  subsequently  sought  to  impeach  these  transfers,  on  the 
ground  that  the  notices  had  never  been  submitted  to  a  ^  board  of  diree- 

*  993  tors,"  nor  the  consents  given  by  such  *'  board,"  *  but  that  the  consents  had 
merely  been  examined  by  the  managing  director  alone,  then  signed  by 
him,  and  aflerwards  signed  by  two  other  directors.  It  appeared  that  tlus 
mode  of  transacting  the  business  of  the  company  had  existed  ever  since 
the  formation  of  the  company :  —  Held^  affirming  a  judgment  of  the  Master 
df  the  Rolls,  that  such  being  the  case,  the  directors  could  not  in  this  in- 
stance set  up  their  own  want  of  observance  of  the  formalities  required  by 
the  deed  as  a  ground  on  which  to  fix  S.  with  liability  as  a  continuing 
shareholder ;  their  course  of  dealing  bound  them,  and  he  was  released.  — 
Bargate  v.  Shortridge,  297. 

2.  A  creditor  of  the  company  had  sued  the  company  and  obtained  judg- 
ment, and  then,  at  the  desire  of  the  directors,  had  issued  a  set.  fa,  against 
S. ;  S.  obtained  an  injunction  to  prevent  the  creditor  firom  enforcing  the 
judgment  as  against  S.  —  Id, 

3.  Per  Lord  St.  Lbonabds  :  Where  a  company  has,  under  the  Act  7  Geo. 
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4,  c  46,  made  use  of  a  creditor  to  proceed  againrt  a  persoii,  as  a  share- 
liolder,  when  that  person  ought  not  properly  to  be  placed  in  that  position, 
he  is  entitled  to  relief.  —  Id, 

4.  If  directors  of  a  company  do  acts  in  a  matter  in  which  they  hare  no 
authority,  those  acts  are  null  and  void ;  but  if  they  neglect  the  acts  which 
are  within  their  authority,  and  which  they  ought  to  perform,  neither  a 
Court  of  law  nor  of  equity  will  allow  them  afterwards  to  take  advantage 
of  their  own  neglect.  —  Id. 

5.  In  a  contract  for  the  sale  of  land  for  the  purposes  of  a  projected  nSl- 
way  the  vendor  was  described  as  having,  so  far  as  regarded  one  part  of 
the  land,  no  more  than  a  mere  life  estate,  and  the  projectors  of  the 
railway  undertook  to  obtain  from  Parliament  powers  to  enable  him  to 
make  a  good  title :  —  Held,  that  where  they  did  not  fulfil  this  stipula- 
tion, or  but  for  their  own  default  the  title  might  have  been  perfected, 
they  could  not  set  up  his  deficiency  of  title  as  an  answer  to  a  bill  for 
specific  performance.  —  Eastern  Counties  Railioay  Company  v.  Hawkes, 
331. 

6.  But  (per  Lord  Campbell)  though  an  individual  vendee  may  consent  to 
accept  a  defective  title,  it  is  doubtful  whether  the  directors  of  a  railway 
company,  acting  on  behalf  of  the  proprietors,  can  do  so.  —  Id. 

7.  Semble^  that  where  the  directors  of  a  railway  company*  wanting 

part  of  a  property,  purchase  more  of  it  than  is  required,  *  though   *  994 
that  may  become  a  question  between  them  and  the  shareholders, 
they  cannot  on  that  account  avoid  the  contract  with  the  seller.  —  Id, 
DOMICILE.    See  Foreign  Court. 

1.  A  company  may  have  two  domiciles,  and  places  of  business  may  for  the 
purpose  of  founding  jurisdiction  be  treated  as  places  of  domicile,  and  ser^ 
vice  there  is  sufficient  —  Carton  Company  v.  Maclaren^  416. 

2.  Quasre,  Whether  service  of  notice  of  injunction  on  an  agent,  when  the 
principal  is  out  of  the  jurisdiction,  can  be  good  service,  especially  when 
that  agent  is  merely  an  agent  for  the  sale  of  the  goods  of  the  principal  ? 
-^Id, 

3.  Service  of  notice  on  one  member  of  a  corporation  is  sufficient  —  Id. 
DUBLIN.    See  Corporation. 

EQUITY.     See  Corporation.    Husband  and  Wife. 

1.  In  a  contract  with  a  railway  company  for  the  execution  of  certain  works, 
there  was  a  clause  empowering  the  company,  after  notice,  to  take  posses- 
sion of  the  plant  and  to  finish  the  work :  the  company  acted  on  this 
clause :  —  Heldy  that  this  did  not  furnish  ground  for  a  bill  in  equity  as 
putting  an  end  to  the  contract,  though  it  might  be  the  subject  of  an 
action  for  damages.  —  Ranger  v.  The  Great  Western  Railway  Company^ 
72. 
2.  Where  a  person  possesses  a  legal  right,  a  Court  of  equity  will  not  in- 
terfere to  restrain  him  from  enforcing  it,  because,  between  the  time  of  its 
creation  and  that  of  his  attempt  to  enforce  it,  he  has  made  representa- 
tions of  his  intention  to  abandon  it  Nor  will  equity  interfere  even 
though  the  parties  to  whom  these  representations  were  made  have  acted 
on  them,  and  have,  in  full  belief  in  them,  entered  into  irrevocable  en- 
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gagements.  To  raise  each  an  equity,  tbere  mnst  be  a  misrepresentation 
of  facts,  and  not  of  mere  intention  a  (Lord  St  Leonards  distentienie).  — 
Jorden  v.  Money ,  186. 
8.  Per  Lord  St.  Leonards  :  "  It  is  immaterial  whether  there  is  a  misrepre- 
sentation of  a  fact  as  it  actually  existed,  or  a  misrepresentation  of  an 
intention  to  do  or  abstain  from  doing  an  act  which  would  lead  to  the 
damage  of  the  party  whom  you  thereby  induced  to  deal  in  marriage,  or 
in  purchase,  or  in  any  thing  of  that  sort,  on  the  faith  of  that  representa- 
tion/* —  Id, 

*  995    *  4.  Where  one  person  intrusted  with  sums  of  money  to  invest  for  the 

benefit  of  another  has  signed  an  agreement  admitting  an  amount  due, 
equity  will  compel  their  transfer.  —  Stanton  t.  Perdvcd,  257. 

5.  A  creditor  of  a  company  had  sued  the  company  and  obtained  judgment, 
and  then,  at  the  desire  of  the  directors,  had  issued  a  scl  fa,  against  S. ;  S. 
obtained  an  injunction  to  prevent  the  creditor  from  enforcing  the  judg- 
ment as  against  S.  — Bargate  v.  Shortridge^  297. 

6.  Per  Lord  St.  Leonards  :  Where  a  company  has,  under  the  Act  7  Geo.  4, 
c.  46,  made  use  of  a  creditor  to  proceed  against  a  person,  as  a  shareholder, 
when  that  person  ought  not  properly  to  be  placed  in  that  position,  he  is 
entitled  to  relief.  — Id, 

7.  If  directors  of  a  company  do  acts  in  a  matter  in  which  they  have  no 
authority,  those  acts  are  null  and  void ;  but  if  they  neglect  the  acta  which 
are  within  their  authority,  and  which  they  ought  to  perform,  neither  a 
Court  of  law  nor  of  equity  will  allow  them  afterwards  to  take  advantage  of 
their  own  neglect.  —  /<i.. 

8.  Where  A.  and  B.  join  in  a  transaction  effected  with  them  by  C.  which  is 
invalid  as  to  B.,  he  is  not  precluded  from  afterwards  objecting  to  it  merely 
because  it  is  binding  on  A.  —  Sacery  v.  King,  627. 

9.  A  Court  of  equity  does  not  restrict  the  protection  it  will  afford  a  pur- 
chaser for  valuable  consideration  without  notice,  to  a  case  in  which  he  has 
got  the  legal  estate.  —  Colyer  v.  Finch^  905. 

EQUIVALENT,  CHEMICAL.    See  Patent. 

ERROR    See  Pleading. 

The  Court  in  which  an  action  was  brought  gave  a  final  judgment,  a  Coort 
of  error  reversed  or  varied  that  judgment,  though  the  form  in  which  this 
was  done  in  the  Court  of  error  was  not  that  of  a  final  judgment :  —  Hdd^ 
that  error  would  lie  to  this  House.  —  M'Mahon  v.  Leonard,  931. 

EVIDENCE. 

1.  The  evidence  of  a  single  witness  cannot  be  received  against  the  answer 
of  a  defendant,  unless  there  are  circumstances  which  go  to  corroborate 
the  witness  as  against  the  answer.  —  Jorden  v.  Money ^  185. 

2.  A.,  B.,  and  C.  were  committees  of  a  lunatic.  To  a  bill  filed  against  the 
lunatic  and  themselves,  as  committees,  they  put  in  an  answer  stating 
certain  facts.     That  cause  went  to  issue,  and  witnesses  were  examined. 

*  996    The  lunatic  died ;  A.  and  the  *  wives  of  B.  &  C,  who  were  relatives,  ob- 

tained letters  of  administration  to  her  estate  as  her  next  of  kin.  The 
plaintiff  in  the  original  suit  then  filed  a  bill  of  revivor  against  A.,  the  two 
wives,  and  their  husbands,  merely  praying  for  a  revival  of  the  suit    Hie 
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ordinary  order  was  made.  The  defendants  to  the  bill  of  reyiTor  put  in  an 
answer,  in  which  they  craved  to  have  the  full  benefit  of  the  answer  to 
the  original  bill ;  there  was  no  replication  to  this  answer.  The  original 
answer  contained  statements  which  at  the  hearing  were  admitted  to  be 
read  against  the  defendants:  —  Held^  that  under  the  circumstances  of 
this  case  these  statements  were  properly  admitted  in  evidence.  —  Stanton 
▼.  Percivalf  257. 
3.  Where  there  is  no  replication  to  the  answer  to  a  bill  of  revivor,  is  a 
plaintiff  bound,  if  he  relies  on  the  original  answer,  to  take  it  as  absolutely 
true  in  all  particulars  ?  —  Id, 
5.  Is  an  answer  by  committees  binding  upon  the  estate  of  the  lunatic  ?  It  is 
binding  on  them  in  any  other  character.  —  Id, 

EXCEPTIONS.    See  Error,  Misdirection,  Practice. 

EXISTENCE  OF  THING  SOLD.    See  Contract. 

FATHER  AND  SON.    See  Solicitor  and  Client. 

FOREIGN  COURT. 

1.  If  the  circumstances  of  a  case  are  such  as  would  make  it  the  duty  of  one 
Court  in  this  country  to  restrain  a  party  from  instituting  proceedings  in 
another  Court  here,  they  will  also  warrant  it  in  imposing  on  him  a  similar 
restraint  with  regard  to  proceedings  in  a  foreign  Court.  —  Carron  Com' 
pany  v.  Maclaren^  416. 

2.  The  fact  of  a  foreigner  having  property  in  this  country,  enables  the 
Court  here  to  make  effectual  an  injunction  issued  to  him ;  but,  especially 
in  the  case  of  a  foreigner  who  seeks  no  assistance  from  the  Courts  here, 
the  issuing  of  such  injunction  ought  clearly  to  be  shown  to  be  required  as 
conducive  to  justice.  —  Id, 

8.  Where  there  is  a  plain  equity  in  favour  of  an  injunction,  at  the  suit  of 
representatives  of  the  real  and  personal  property,  who  are  in  this  country, 
the  Court  will  grant  it,  and  restrain  proceedings  in  the  Courts  of  a 
foreign  country.  In  such  a  case  the  Court  will  decide  upon  a  consideration 
of  all  the  circumstances,  and  require  parties  here  to  take  or  omit  such 
steps  in  a  foreign  Court  as  the  ends  of  justice  may  require.  The  par- 
ticular provisions  of  the  foreign  law  applicable  to  a  transaction,  proceed- 
ings as  to  which  in  a  foreign  Court  are  thus  restrained,  must  not  be  dis- 
regarded. —  Id, 

*  4.  A  company  was  chartered  in  Scotland  for  the  manufiicture  of  iron.  *  997 
^  Its  manufactory  and  chief  office  of  management  were  there ;  it  had 

agents  for  the  sale  of  the  goods  in  different  parts  of  Scotland  and  England, 
and  it  possessed  real  estate  in  both  countries.  A.  (who  was  likewise  a  large 
shareholder  in  the  company,  and  was  possessed  of  real  and  personal  property 
in  England  and  Scotland)  was  the  company's  agent  for  the  sale  bf  goods 
in  London.  When  he  died,  he  made  a  will  in  the  English  form,  and  ap- 
pointed as  his  executors  persons  who  were  resident  in  both  countries ;  his 
heir  was  one  of  these  persons,  and  was  also  the  person  who  succeeded  him 
in  the  London  agency  for  the  company.  Probate  of  the  will  was  taken 
out  in  England,  and  such  of  the  executors  as  thought  fit  to  apply  to  the 
Scotch  Court  were,  according  to  the  Scotch  law,  confirmed  in  the  execu- 
tion of  the  will.    An  administration  suit  was  instituted  in  the  Court  of 
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Cbancery,  and  the  nsaal  order  for  a  general  account  of  tbe  debts  and 
assets  made.  Afler  the  date  of  this  Crder  the  iron  company  took  proceed- 
ings in  the  Scotch  Courts  against  the  real  and  personal  estate  of  the  tes- 
tator in  Scotland.  Notice  of  an  injunction  at  the  suit  of  the  executon 
was  served  on  the  company's  agent  in  London,  and  on  the  company's 
manager  in  Scotland ;  the  company  did  not  appear,  and  the  injunction  was 
issued.  The  company  then  moved  to  dissolve  the  injunction.  No  order 
was  made :  —  Held  (Lord  St  Leonards  dissentiente),  that  the  injonciioii 
could  not  be  maintained.  —  Carron  Company  v.  Maclcwen^  416. 

FRAUD.    See  Contract,  Corpobation,  Trust. 

FREIGHT.    See  Admiralty. 

HEIR  MALE.    See  Will. 

HUSBAND  AND  WIFE. 

1.  A  suit  for  nullity  of  marriage  had  been  instituted  by  the  wife  against  her 
husband ;  an  arrangement  for  a  deed  of  separadon  was  proposed  in  order 
to  stop  it  An  agreement  was  entered  into  by  which  the  property  of  tbe 
parties  was  regulated,  and  by  which  their  conduct  in  relation  to  each 
other  was  to  be  guided.  One  of  the  articles  of  this  agreement  stipulated 
that  the  husband  should  *'  permit  the  wife  to  live  separate  and  apart  from 
him,  as  if  she  were  unmarried,  without  any  molestation,  interference,  or 
annoyance  whatsoever  by,  or  on  the  part  of,"  the  husband.  By  another 
article,  it  was  declared  that  if  he  performed  the  covenants,  &c.,  "  he,  bis 
heirs,  executors,  &c.,  and  their  estates  and  effects,  shall  be  indemnified 

*  998    *  from  all  the  present  debts  and  liabilities  of  the  said  John  "  (the  husband), 

"  by  the  joint  and  several  covenant  of**  the  trustees  for  the  wife.  A  deed 
was  to  be  drawn  up  in  conformity  with  these  articles,  and  on  mutual  exe- 
cution of  the  deed  the  suit  for  nullity. was  to  be  withdrawn.  On  a  bill 
by  the  wife  to  compel  the  husband  specifically  to  perform  this  agreement, 
the  Vice- Chancellor  made  an  order  referring  it  to  the  Master  to  approve 
of  a  proper  deed  to  carry  its  provisions  into  efiect  This  order  was  con- 
firmed on  appeal  to  this  House.  Fending  the  appeal,  the  Master  approved 
of  a  deed  containing  a  covenant  by  the  husband  not  to  institute  any  suit 
in  the  Ecclesiastical  Court  for  restitution  of  conjugal  rights,  and  another 
in  which  the  trustees  of  the  wife  agreed  to  indemnify  the  husband  <'  against 
the  present  and  future  debts  of  Mary  "  the  wife.  Exceptions  to  this  deed 
taken  by  the  husband  were  overruled  by  the  Vice-chancellor,  whose  de- 
cision was  affirmed  by  the  Lord  Chancellor :  —  Held  that,  after  a  previous 
judgment  of  this  House  affirming  the  order  which  referred  tbe  agreement 
to  the  Master  as  the  basis  for  a  deed  of  separation  between  these  parties, 
the  subsequent  order  approving  of  the  deed  as  drawn  by  the  Master  must 
be  supported.  —  Wilson  v.  WUaon^  40. 

2.  But  qucere,  Whether  as  a  rule  of  equity  the  Court  could  enforce  by  in- 
junction a  stipulation  to  live  separate,  or  not  to  bring  a  suit  for  restitution 
of  conjugal  rights,  though  undoubtedly  it  could  enforce  stipulations  aa  to 
an  arrangement  of  property,  and  as  to  forbearance  fix>m  personal  molesta- 
tion?—/d. 

3.  Heldf  also,  that  the  Court  was  fully  at  liberty  to  examine  the  articles  of 
agreement,  and  on  finding  in  them  a  stipulation  as  to  payment  of  debts, 
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inconfliBtent  with  the  rest  of  the  articles,  and  insensible  or  absard,  to  au- 
thorise the  introduction  into  the  deed  of  a  covenant  which  would  carry 
into  effect  the  real  intentions  of  the  parties.  —  Id, 
4.  A  husband  cannot  assign  his  wife's  reversionary  interest  in  leaseholds,  if 
that  interest  was  of  such  a  nature  that  it  could  not  possibly  vest  in  the 
wife  in  possession  during  the  coverture.  Judgment  of  the  Court  below 
affirmed  without  argument  —  Day  v.  Dvherley^  388. 

IMPLIED  TRUST.    See  Trust. 

INFORMATION. 

1.  If  a  charity  is  entitled  to  a  particular  sum  as  a  first  charge  on  an  estate 
given  to  certain  persons,  and  the  estate  is  amply  sufficient  to  secure 
payment  of  that  sum,  the  fact  that  a  *  portion  of  the  estate  has  been    *  999 

'lost  by  the  alleged  negligence  of  the  donees  of  the  estate,  will  not  of 
itself  justify  an  information  on  behalf  of  the  charity  against  such  donees. 
—  Mayor,  Sfc,  of  SouthmoUon  v.  The  Attomey-Generalj  1. 

2.  Where  a  portion  of  an  estate  held  under  such  circumstances  was  charged 
to  have  been  improperly  sold,  the  purchasers  must  be  included  as  parties 
in  any  such  information.  —  Id, 

8.  Where  such  portion  consisted  of  land  held  upon  a  renewable  lease,  and 
the  lessors  were  entitled  to  refuse  a  renewal,  and  the  bargain  was  in  fact 
made  with  them  before  the  period  for  renewal  arrived,  such  bargain,  made 
under  such  circumstances,  does  not  afford  matter  of  complunt  against  the 
donees  of  the  estate.  —  Id, 

INHERITOR.    See  Will,  4. 

INJUNCT[0^.    See  Husband  and  Wife. 

INTEREST.    See  Will,  S. 

INVESTMENT  OF  MONEY.    See  Tbubt. 

IRISH  PEERS.    See  Pseraoe. 

JUDGES. 

Not  to  be  consulted  on  a  claim  to  sit  and  vote  in  the  House  of  Peers.  -^ 
Wensleydale  Peerage,  958. 

JURISDICTION.    See  Admiralty,  Contract,  Foreign  Court. 

LANDS.    See  Company,  Directors,  Usury. 

LEASE.    See  Corporation.^ 

LEGACIES,  CHARGE  OF.*  See  Priority. 

LIFE  PEERAGES.    See  Peerage. 

LIMITATIONS,  STATUTE  OF. 

A.,  who  had  a  life  interest  in  certain  estates,  gave  a  bond  to  a  creditor, 
and  a  warrant  of  attorney  to  confess  judgment  for  its  amount  No  judg- 
ment was  entered  up.  A.  died  within  three  yean  of  the  date  of  the 
bond,  leaving  no  assets,  real  or  personal.  B.,  his  son,  the  first  tenant  in 
tail  of  the  estates,  entered  into  possession,  and  expressed  in  letters  to  the 
creditor  a  wish  to  pay  his  father's  debts,  but  would  not  give  any  security 
for  them.  B.  made  a  will,  in  which,  reciting  his  own  wish,  and  a  promise 
in  conformity  with  it,  made  by  him  to  his  father  and  mother,  he  said :  **  And 
in  case  I  should  not  be  able  to  fulfil  my  intentions  during  my  lifetime,  and 
that  I  should  not  have  a  sufficient  fund  for  that  purpose  arising  from  my 
personal  estate,  I  hereby  charge  all  my  just  debts,  and  also  all  the  debts 
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of  my  late  father,  A.,  which  shall  remain  unpaid  at  the  time  of  mj  de- 
cease, upon  all  my  real  estates  wheresoever,"  &c.  He  then  directed  his 
trustees  to  stand  seised  of  all  his  estates  ^  subject  in  manner  aforesaid 

*1000  to  the  *  payment  of  all  my  just  debts  and  to  the  debts  of  my  father." 
B.  survived  his  father  many  years.  The  obligee  of  the  bond  filed  a 
charge  thereof  against  the  trustees  under  the  son's  will :  —  Heldj  that  the 
debts  of  the  father,  which  were  not  barred  by  the  Statute  of  Limita- 
tions at  the  death  of  the  father,  were  charges  on  the  real  estates  of  the 
son.  —  (y  Connor  v.  Hadam,  170. 

LIQUIDATED  DAMAGES. .  See  Contract,  2. 

"MALE  LINE."    "  FEMALE  LINE."    See  Will,  4. 

"  MANGANESE,  CARBURET  OF."    See  Patent. 

MARRIAGE.    See  Contract,  5.    Equity. 

MISDIRECTION.    See  Practice,  8. 

1.  Trustees  of  a  charity  in  Dublin  incorporated  by  Act  of  Parliament,  and 
having  a  common  seal,  possessed  stock  in  the  public  funds,  which  stock 
was  in  Ireland  registered  in  the  Bank  of  Ireland.  G.,  the  secretary  of  the 
incorporated  trustees,  was  allowed  to  have  the  seal  in  his  possession.  Five 
several  powers  of  attorney  prepared  in  different  years,  sealed  with  the  seal 
of  the  incorporated  trustees,  the  due  affixing  of  which  seal  was  attested 
by  witnesses,  who  (though  without  any  fraudulent  intention)  attested  what 
was  not  true,  since  the  seal  was  affixed  by  the  unauthorised  act  of  the 
secretary  alone,  were  presented  to  the  Bank,  and  the  stock  was  ^ansferred. 
The  facts  were  afterwards  discovered,  and  G.,  the  secretary,  was  indicted 
and  convicted.  By  a  power  of  attorney  duly  executed,  the  trustees  then 
authorised  C.  to  transfer  the  stock,  but  the  Bank  refused  to  make  the  trans- 
fer. An  action  was  brought  by  the  trustees  on  this  refusal ;  the  Judge  who  • 
tried  the  cause  told  the  jury  that  if  under  these  circumstances,  the  trus- 
tees had  so  negligently  conducted  themselves  as  to  contribute  to  the  loss, 
the  verdict  muAt  be  given  for  the  Bank.  On  exceptions  for  this  direction : 
—  Held^  that  it  was  wrong.  —  Bank  of  Ireland  v.  Evans's  TrusteeSy  389. 

2.  In  an  action  for  an  alleged  infringement  of  a  patent  where  the  defence  is 
that  the  supposed  invention  is  not  new,  the  Judge  may  compare  the  plaun- 
tiff's  specification  with  the  specification  of  a  previous  patent,  and  may  on 
such  comparison  direct  the  jury  to  find  a  verdict  —  Bush  v.  Fox^  707. 

S.  B.  took  out  a  patent^  which  he  described  as  relating  to  *'  means  and  ap- 
paratus for  working  under  water  in  order  to  produce  excavations  and 
building  foundations  of  lighthouses,  piers,  jetties,  and  other  structures 
under  water."    There  had  been  a  previous  patent  taken  out  by  another 

*1001  person,  for  **  An  apparatus  *  to  facilitate  excavating,  sinking,  and  min- 
ing." On  comparing  the  two  patents,  the  Judge  at  the  trial  was  of 
opinion  that  both  claimed  substantially  the  same  invention.  The  evidence 
showed  some  difference  in  the  mode  of  working,  but  the  witnesses  said 
that  both  patents  had  substantially  the  same  object.  The  Judge  thereon 
directed  a  verdict  to  be  found  for  the  defendant :  —  Held,  that  the  direction 
was  right  —  Id. 

MORTGAGE. 

1.  A  first  mortgagee  having  the  legal  title  is  not  to  be  postponed  to  a  second, 
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merely  because  he  has  not  possessed  himself  of  the  title  deeds  of  the 
estate  ;  he  can  only  be  postponed  where  he  has  been  guilty  of  fraud  or 
gross  negligence.  —  Colyer  v.  Finch,  905. 
2.  If  an  estate  is  given  to  a  devisee  charged  with  the  payment  of  legacies, 
and  he  mortgages  the  estate  to  one  person  and  afterwards  sells  it  to  an- 
other, the  purchaser  will  stand  in  the  place  of  the  legatees,  but  will  do 
so  bound  in  equity  to  make  good  the  mortgage  debt.  —  Id. 

NAME.    See  Will,  4. 

N£6LIG£NCE.    See  Misdirection,  Trustees. 

NOTICE.    See  Domicile,  Practice. 

**  OVERPLUS."    See  Words,  Meanino  of. 

PATENT.    See  Misdirection. 

1.  Where  a  patent  has  been  obtained  for  the  use  of  a  known  substance, 
described  by  its  specific  name,  and  it  is  afterwards  discovered  that  the  use 
of  two  other  and  equally  known  substances  will  produce  the  same  effect, 
though  the  evidence  of  scientific  men  may  go  to  show  that  the  two  sub- 
stances become,  in  the  act  of  so  using  them,  the  one  substance  described 
in  the  patent,  their  use  will  not  constitute  an  infiringement  of  the  patent. 
—  Untoin  v.  Heath,  605. 

2.  A.  obtained  a  patent  for  an  improved  mode  of  manufacturing  cast  steel 
by  the  use  of  *'  carburet  of  manganese."  This  substance  was  well  known, 
but  was  very  expensive.  At  the  time  the  patent  was  taken  out,  it  was 
known  that  carburet  of  manganese  might  be  obtained  from  the  combina- 
tion of  two  inexpensive  articles,  oxide  of  manganese  and  coal  tar.  Some 
little  time  after  the  patent  had  been  in  existence,  it  was  found  that  if 
oxide  of  manganese  and  coal  tar  were  put  into  the  melting  pot  with  the 
metal,  cast  steel  would  be  produced  equal  to  that  which  was  pro- 
duced by  the  aid  of  the  "  carburet  of  *  manganese."  Some  of  the  ♦1002 
witnesses  said  that  the  carburet  was  produced  in  the  melting  pot  at 

the  instant  of  the  fusion  of  all  the  ingredients  therein  contained :  —  Held, 
that  the  use  of  these  two  articles  in  that  manner  was  not  an  infringement 
of  the  patent.  —  Id, 
PEERAGE. 

1.  The  word  "  peerage,"  in  the  fiflh  clause  of  the  fourth  article  in  the  Act  of 
Union  of  Great  Britain  and  Ireland,  means  the  status  and  condition  of  a 
peer,  and  therefore  where  one  person  held  many  titles,  by  any  one  of  which 

^  he  could  sit  in  the  Irish  House  of  Peers,  so  long  as  any  one  of  those  titles 

remained  in  him  or  his  descendants  the  loss  of  any  of  the  others  did  not 
constitute  an  extinction  of  a  peerage.  —  Fermoy  Peerage,  7  IS, 

2.  A.  before  the  Union  with  Ireland,  was  a  peer  of  Ireland,  by  the  title  of 
Earl  M.  That  title  had  descended  to  him  from  an  ancestor,  to  whom  it 
was  granted  with  the  usual  limitation  to  the  heirs  male  of  his  body.  Be- 
fore the  Union  took  effect,  A.  received  a  new  patent,  creating  him  Baron 
of  M.,  remainder  to  the  heirs  male  of  his  body,  failing  whom  to  B.  and 
the  heirs  male  of  his  body:  A.  died  without  leaving  male  heirs  of  his  body, 
and  the  Earldom  of  M.  was  left  without  a  successor,  and  the  Barony  of 
M.  passed  to  B. :  —  Held,  that  this  was  not  such  an  extinction  of  a  peer- 
age as  was  contemplated  by  the  Act  of  Union,  and  consequently  could  not 
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be  taken  as  one  of  three  extinctions,  on  tbe  happening  of  which,  &e 
Crown  could  create  a  new  Irish  peerage.  —  Id, 

3.  Qucsre.  Whether  when  the  yalidity  of  an  existing  grant  of  a  peerage  is 
questioned  the  Attomej-General  is  bound  to  appear  to  support  it  —  id. 

4.  Letters  patent  were  granted  by  the  Crown  to  a  commoner,  purporting 
to  create  him  a  baron  of  the  United  Kingdom  for  life,  with  a  seat  in  Pai^ 
liament :  the  letters  patent  were  followed  bj  a  writ  of  summons  to  Parlia- 
ment in  the  usual  form.  The  House  referred  it  to  a  Committee  for 
Privileges  to  examine  and  consider  the  letters  patent  and  to  report 
their  opinion  thereon  to  the  House.  This  reference  was  made  inthotit 
any  previous  reference  of  the  matter  by  the  Crown  to  the  House.  The 
committee  reported  ^'  that  neither  the  said  letters  patent  nor  the  said  let- 
ters patent  with  the  usual  writ  of  summons  issued  in  pursuance  thereof 
can  entitle  the  grantee  therein  named  to  sit  and  vote  in  Parliament."  — 
Wensleydale  Peerage^  958. 

The  House  affirmed  the  resolution. 

« 1003  *  5.  The  committee  declined  to  put  a  question  to  the  Judges  on  this 
matter,  which  did  not  involve  the  validity  of  the  patent  for  all  purpoaefl, 
but  only  the  right  under  it  to  sit  and  vote  in  this  House.  —  J(f. 

PENALTY.    See  Contract,  2. 

PERFORMANCE,  SPECIFIC.    See  Company,  Contract,  Directors. 

PLEADING.    See  Admiralty. 

1.  Is  a  replication  necessary  to  an  answer  to  a  mere  bill  of  revivor  ?  —  Stan- 
ton  V.  Perdvalf  267. 

2.  Circumstances  under  which  a  supplemental  bill  is  properly  filed.  — 
Persse  v.  Persse,  682. 

3.  Circumstances  under  which,  with  relation  to  an  original  settlement,  a 
second  wife  and  the  children  of  both  marriages  may  properly  be  made 
parties  to  such  bill.  —  Id. 

4.  A  judgment  of  the  Court  of  Common  Pleas  in  Ireland  had  overruled  a 
bill  of  exceptions.  On  error  to  the  Exchequer  Chamber  there,  the  judg- 
ment of  that  Court  was,  that  some  of  the  exceptions  be  allowed  and  some 
disallowed,  and  that  the  judgment  be  reversed,  annulled,  and  held. for 
naught.  On  error  brought  to  this  House,  after  the  16  &  17  Tict.  c  US 
(Ir.)  :  —  Hddy  that  the  defendants  in  error  might  join  in  error  in  the 
usual  form,  without  thereby  admitting  that  any  of  the  exceptions  had  been 
properly  overruled,  the  judgment  of  the  Court  of  Exchequer  being  re- 
stricted to  reversing,  &c.  that  of  the  Common  Pleas,  and  awarding  a 
venire  ije  novo,  —  M^Mahon  v.  Leonard,  981. 

PRACTICE.    See  Costs,  Domicils,  Evidbncr,  Foreign  Court,  Plbai>- 
iNG,  Solicitor  and  Client. 

1.  A  decision  of  this  House  when  once  prononuced  in  a  particular  case  is 
conclusive  in  that  case,  and  cannot  be  reversed  except  by  Act  of  Parlia- 
ment ;  but  if  the  House  should  afterwards  be  of  opinion  that  an  errone- 
ous principle  had  been  adopted  in  the  first  case,  the  House  would  not  be 
bound  in  any  other  to  adhere  to  such  principle.  —  Wilson  v.  WiUon,  40. 

2.  One  part  of  a  decree  was  held  to  be  sufficiently  doubtful  to  justify  an 
appeal  against  it;  but  as  to  another  part  of  the  same  decree,  the  ap- 
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pellant  baying  sought  to  obtain  a  condtruction  of  articles  of  agreement, 
which  he  knew  not  to  be  justified  by  circumstances,  the  appeal,  being 
dismissed,  was  dismissed  with  costs.  —  Id, 

8.  *  On  the  trial  in  Dublin,  of  an  action  between  A.  and  B.,  the  Judge  *  1004 
gave  certain  directions  to  the  jury,  to  which  A.  objected ;  he  tendered 
a  bill  of  exceptions,  which  (according  to  the  provisions  of  the  Irish  Statute 
28  Geo.  3,  c.  SI)  was  duly  signed  by  the  Judge,  and  was  afterwards  argued 
in  the  Court  in  which  the  action  was  brought.  That  Court  adopted  the 
exceptions  and  ordered  a  venire  de  novo,  and  a  new  trial  took  place,  the 
Court  deciding  that  such  was  the  proper  course.  B.  did  not  appear  at  the 
second  trial.  On  the  first  trial,  the  verdict  had  been  given  for  Bt;  on 
the  second  it  was  given  for  A.,  and  judgment  was  pronounced  thereon  in 
his  favour ;  B.  brought  a  writ  of  error,  and  then,  finding  that  the  postea 
and  all  the  proceedings  relating  to  the  first  trial  had  been  struck  out  of 
the  record,  which  from  the  first  venire  went  on  with  formal  continuances 
only  to  the  second  trial  and  verdict,  he  applied  to  the  Court  in  which  the 
action  was  brought,  to  have  these  omissions  supplied.  That  Court  refused 
to  supply  them :  —  Held^  that  this  mode  of  proceeding  was  erroneous, 
and  this  House  ordered  the  Court  in  which  the  action  was  brought  to 
amend  the  record,  by  entering  on  the  plea  roll  the  first  trial,  the  excep- 
tions, and  the  award  of  a  venire  de  nooo.  —  Bank  of  Ireland  v.  Evanses 
Trustees,  389. 

4.  Held  also  that  B.  was  not  bound  to  appear  at  the  second  trial.  —  Id, 

6.  QacBre,  Whether  service  of  notice  of  injunction  on  an  agent,  when  the 
principal  is  out  of  the  jurisdiction,  can  be  good  service,  especially  when 
that  agent  is  merely  an  agent  for  the  sale  of  the  goods  of  the  principal.  — 
Carron  Company  v.  Maclaren,  416. 

€.  Service  of  notice  on  one  member  of  a  corporation  is  sufficient.  —  Id, 

7.  A  suit  to  administer  a  will  was  instituted  in  1800 ;  a  great  many 
delays  had  taken  place;  it  is  a  rule  of  equity  to  give  interest,  where 
there  has  been  unnecessary  and  vexatious  delay ;  but  as  the  House  could 
not  attribute  the  delays  in  this  case  to  any  particular  party  in  the  suit, 
no  interest  was  allowed.  —  Torre  v.  Browne,  555. 

8.  A  party  is  not  prevented  from  appealing  against  a  decree,  because  he  did 
not  except  to  the  Master's  report  on  which  it  is  founded.  —  Id. 

8.  Where  a  part  of  a  decree  was  sustained  and  part  reversed,  no  costs  were 

given.  —  Id, 
*  10.  The  House  does  not  reform  a  decree  of  the  Court  below.  —   *  1005 

Lane  ▼.  Horlock,  580. 
11.  Though  an  appellant  comes  to  London  long  before  it  is  necessary  to  do 
so  in  order  to  attend  the  hearing  of  his  cause,  so  that  if  then  arrested  he 
would  not  be  discharged,  yet  if  no  arrest  is  made  until  his  cause  is  ac- 
tually in  the  paper,  he  will  be  discharged  out  of  custody.  —  Persae  v 
Persse,  671. 
PKEFERENCE  OF  MALE  LINE  TO  FEMALE  LINE.    See  Will. 
PRINCIPAL  AND  SURETY.    See  Surety. 
PRIORITY.    See  Dsyibee,  Purchaser. 
PROJECTORS.    See  Company,  Directors. 
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PROMOTERS.    See  Compant. 

PURCHASER.    See  Company,  Solicitor  and  Client. 

1.  A  Court  of  equity  does  not  restrict  the  protection  it  will  afibrd  a  parchaser 
for  yaluable  consideration  without  notice,  to  a  case  in  which  he  has  got 
the  legal  estate.  —  Calyer  v.  Finck^  905. 

2.  SembUf  that  where  a  devisee  of  a  real  estate  €haiged  with  |m7ment  of 
debts  sells  the  real  estate,  the  parchaser  is  not  boond  to  inqnire  (unless 
special  circumstances  call  for  such  an  inquiry)  whether  the  money  is 
applied  in  the  payment  of  debts,  or  whether  the  sale  was  intended  ftr 
that  purpose.  —  Id. 

RAILWAY.    See  Company,  Contract,  Directors. 
RATIFICATION.    See  Solicitor  and  Client. 

There  can  be  no  ratification  of  an  invalid  transaction  where  the  person  per- 
forming the  supposed  act  of  ratification  has  been  kept  by  the  conduct  of 
the  party  in  whose  favour  it  is  made,  unaware  of  the  invalidity  of  the  fibrst 
transaction,  and  has  not,  at  the  time  of  the  supposed  ratification,  the 
means  of  forming  an  independent  judgment  —  Savery  v.  King^  627. 
REAL  ESTATE,    See  Will,  2. 
REFERENCE.    See  Contract. 
REPRESENTATIONS.    See  Equity. 
**  RESIDUE."    See  Words,  Meaning  of. 
«  RESOLUTION."    See  Corporation. 
REVERSIONARY  INTEREST  IN  LEASEHOLDS.    See  Husband  and 

Wife. 
SALE.    See  Contract,  Solicitor  and  Client. 

SCI.  FA.    See  Directors,  Equity. 
•1006  ♦  SEPARATION,  DEED  OF.    See  Husband  and  Wipe. 

SETTLEMENT,  VOLUNTARY.    See  Solicitor  and  Client,  4. 
Trust,  1,  8. 
SHARES.    See  Directors,  Equity. 
SOLICITOR  AND  CLIENT.    See  Practice. 

1.  Where  A.  and  B.  join  in  a  transaction  effected  with  them  hy  C,  which 
is  invalid  as  to  B.,  he  is  not  precluded  from  afterwards  objecting  to  it 
merely  because  it  is  binding  on  A.  —  Savery  v.  King^  627. 

2.  When  a  son,  recently  after  attaining  his  majority,  makes  over  property 
to  his  father  without  consideration,  or  for  an  inadequate  consideration, 
equity  will  require  the  father  to  be  able  to  show  that  the  son  was  really 
a  free  agent,  and  had  adequate  and  independent  advice.  —  Id, 

3.  When  a  solicitor  purchases  or  obtains  a  benefit  from  a  client,  he  most 
show  that  he  has  taken  no  advantage  of  his  professional  position,  but  has 
done  as  much  to  protect  the  client's  interest  as  he  would  have  done  in 
the  case  of  the  client  dealing  with  a  stranger.  —  Id, 

4.  There  can  be  no  ratification  of  an  invalid  transaction  where  the  person 
performing  the  supposed  act  of  ratification  has  been  kept  by  the  conduct 
of  the  party  in  whose  favour  it  is  made,  unaware  of  the  invalidity  of 
the  first  transaction,  and  has  not,  at  the  time  of  the  supposed  ratification, 
the  means  of  forming  an  independent  judgment.  —  Id, 

5.  J.  had  a  life  estate  in  certain  land  in  Devonshire,  with  remainder  to  his 
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sons  in  tail  male ;  R.  was  bis  eldest  son,  8.  was  J.'s  solicitor,  to  whom  J. 
was  indebted  in  a  sum  of  above  9000(.  On  this  sum,  J.  was  paying  five 
per  cent,  interest,  and  the  debt  was  (within  950/.),  secured  by  eleven  poli- 
cies of  assurance  on  J.'s  life,  the  premiums  of  which,  as  well  as  the  prin- 
cipal money,  were  charged  on  his  life  estate.  In  March,  1835,  it  was 
arranged  between  J.  and  8.,  an  arrangement  to  which  R.  (who  had 
then  only  just  come  of  age,  and  who  was  living  in  his  father^s  house), 
assented,  that  a  disentailing  deed  should  be  executed,  and  that  J.  and  R. 
should  then  execute  a  mortgage  to  S.  for  10,000/.,  with  a  power  of  sale, 
the  difference  in  the  amounts  being  made  up  by  a  further  advance,  the 
interest  being  reduced  to  four  per  cent,  and  the  policies  of  assurance 
assigned  to  K  for  his  use ;  all  this  was  done.  Jn  this  transaction, 
B.  had  no  other  professional  advice  than  that  *  of  8.,  who  was  *  1007 
his  father^s  solicitor,  and  was  also  the  mortgagee :  —  HM,  that  as 
to  R.,  this  mortgage  was  invalid.  —  Id. 

6.  J.  afterwards  borrowed  more  money  from  8.,  repayment  of  which  was 
secured  by  chaiges  on  the  Devonshire  estate,  executed  by  both  J.  and  R., 
and  with  some  of  this  money  property  was  bought  in  Hampshire,  which 
was  conveyed  to  R.  The  encumbrances  on  the  Devonshire  estate  being 
thus  largely  increased,  it  was  afterwards  put  up  to  sale  (in  order  to  dis- 
charge all  encumbrances),  but  was  bought  in,  and  was  ultimately  pur- 
chased by  8.  for  a  sum  of  23,800/.,  of  which  8000/.  were  paid  to  B.  for  his 
use,  and  a  small  balance  paid  to  J.  In  these  various  transactions,  R. 
had  no  professional  advice  but  that  of  8. :  —  Held,  that  this  sale  was  in- 
valid so  far  as  R.  was  concerned,  and  accounts  were  directed. — Id, 

7.  The  bill  to  set  aside  these  transactions  was  not  filed  till  1847  :  —  Held, 
that  under  the  circumstances  of  this  case,  the  delay  was  no  answer  to  R^'s 
title  to  relief.  —  Id, 

8.  The  decree  of  the  Court  below  was  varied,  but  only  as  to  a  small  extent, 
not  the  material  subject  of  the  appeal :  —  HM,  therefore,  that  the  appel- 
lant must  pay  the  costs  of  the  appeal.  —  Id. 

SON.    8ee  Solicitor  and  Client. 

SPECIFIC  PERFORMANCE.     See  Aorebmbnt,  Coupamt,  Dibegtobs, 

Equity,  Husband  and  Wife,  Tbust. 
STATUTES. 

23  &  24  Gea  3,  c.  39  (Ir.).    938. 
28  Geo.  3,  c.  31  (Ir.).     889,  981. 
3  &  4  Wm.  4,  c.  98.    580. 

5  &  6  Wm.  4,  c.  76.     856. 

6  &  7  Wm.  4,  c.  100  (Ir.).    460. 

1  &  2  Vict  c.  110.     580. 

2  &  3  Vict  c.  37.     580. 

3  &  4  Vict  c  108  (Ir.).  460. 
3  &  4  Vict.  c.  109  (Ir.).  460. 
6  &  7  Vict  c.  89.    856. 

12  &  i:r  Vict  c.  106.     481,  504. 
16  &  17  Vict  c.  113  (Ir.).     931. 
19  &  20  Vict.  c.  102  (Ir.).     937. 
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SURETY. 

1.  The  5  &  6  Wm.  4,  c.  76,  §  58,  required  that  the  council  of  a  borough 
should  annually  elect  the   treasurer  of  the    borough.      While    that 

*  1008   act  was  in  force,  D.  M.  was  elected  treasurer  of  *  the  borough  of  Ber- 

wick for  *'  the  year  ending  9th  November,  1842,  if  it  should  so  long 
please  the  said  council,  but  not  otherwise."  He  gave  bond  with  sureties 
for  the  due  discharge  of  the  duties  of  his  office.  The  bond  redted  the 
election,  and  was  conditioned  for  the  due  accounting  by  D.  M.  for  all  such 
monies,  &c.  **  as  I,  the  said  D.  M.,  shall  or  may  recover,  or  receive,  in  vir- 
tue of  my  said  appointment  as  treasurer  as  aforesaid,  during  tiie  whole 
time  of  my  continuing  in  the  said  office  in  consequence  of  the  said  elec- 
tion, or  under  any  annual  or  other  future  election  of  the  said  council,  to 
the  said  office.  After  this  bond  had  been  given,  the  6  &  7  Vict,  c  89, 
was  passed.  The  6th  section  of  that  Act  repealed  the  58th  section  of  the 
previous  statute,  and  directed  that,  instead  of  the  treasurer  being  annually 
elected,  he  shoidd  <*  hold  his  office  during  the  pleasure  of  the  council  for 
the  time  being."  D.  M.  was  re-elected  in  November,  184S,  afler  the 
passing  of  this  latter  statute :  no  fresh  bond  was  taken :  —  Hdd^  that 
under  the  original  bond,  the  sureties  continued  liable ;  that  the  election  in 
November,  1848,  was  **a  future  election,"  within  the  true  intent  and 
meaning  of  the  bond  ;  and  that  D.  M.  did  continue  in  the  office  of  treas- 
urer within  the  true  intent  and  meaning  of  the  said  bond.  —  Osteoid  v. 
Berwick  {Mayor) ^  856. 

••  SURPLUS."    See  Words,  Meaning  of. 

TITLE,  WHO  TO  MAKE.    See  Devisee. 

TREES.    See  Affidavit. 

TRUSTS  AND  TRUSTEES.  See  Misdirection,  Bill  of  Exceptions. 
1.  A.  and  B.,  father  and  son,  executed  in  1818  an  indenture  of  settlement 
on  occasion  of  the  son's  intended  marriage.  The  father  and  son,  the 
lady  and  her  father,  and  other  persons,  trustees,  were  parties  to  the 
indenture.  Certain  freehold  estates  were  conveyed  to  the  trustees  for  A. 
for  life,  remainder  to  B.,  and  these  estates  were  exonerated  from  debts 
due  by  A.,  which  debts  were  made  charges  on  certain  leasehold  premises 
expressly  named.  These  premises  were  vested  in  trustees,  on  trust  (among 
other  things)  to  keep  down  the  interest  of  A.'s  debts  affecting  any  of  the 
estates  comprised  in  the  deed,  and  they  were  empowered,  ^  with  the  de- 
sire and  consent "  of  A.  and  B.,  and  notwithstanding  any  of  the  trusts 
therein  contained,  to  sell  the  leasehold  premises  so  put  in  settlement 

*  1009   for  the  payment  of  the  debts  and  encumbrances.    Another  *  deed  was 

executed  by  A.  and  B.  in  1824,  which  recited  the  former,  appointed 
new  trustees,  added  new  debts,  and  made  provision  for  the  payment 
of  all.  The  trustees  never  acted  in  discharge  of  the  trust,  and  the 
deeds  were  not  communicated  to  the  creditors,  but  B.,  who  by  an  arrange- 
ment with  his  father  had  possession  and  management  of  the  estates,  paid 
the  interest  on  the  debts.  After  the  deaths  of  both  A.  and  B.,  the  son 
of  the  latter  entered  into  possession  of  the  estates.  C,  a  bond  creditor, 
whose  name  and  claim  were  set  forth  in  the  schedule  to  the  deed  of  1818, 
filed  a  bill  to  have  the  trusts  of  that  deed  carried  into  execution.    The 
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Court  of  Chancery  in  Ireland  held  that  this  debt  ^*  was  within  the  trust 
contidned  in  the  indenture  for  the  payment  of  the  scheduled  debts." 

On  appeal,  this  decision  was  affirmed,  Lord  St.  Leonards  dissentierUe, — 
Synnot  y.  Simpson^  121. 

2.  Where  one  person  intrusted  with  sums  of  money  to  invest  for  thfe  benefit 
of  another,  has  signed  an  agreement  admitting  an  amount  due,  equity  will 
compel  their  transfer.  —  Stanton  v.  Percival,  25  7i 

S.  R.  F.  being  seised  in  tul  of  the  estate  R.,  executed  in  1826  a  settlement, 
by  which  on  the  marriage  of  his  eldest  son  D.,  it  was  settled  (subject  to 
an  annuity  to  himself)  on  D.  for  life,  then  to  the  first  son  of  D.  by  that 
marriage,  '*  and  of  the  heirs  male  of  such  son  lawfully  issuing,"  and  for 
want  of  such  issue  to  the  second,  third,  and  fourth,  &c.  sons,  in  the  same 
manner,  and  for  want  of  such  issue  to  the  right  heirs  of  D.  In  1827,  R. 
P.  entered  into  an  agreement  with  D.  by  which,  for  valuable  considerations 
therein  mentioned,  he  covenanted  to  convey  to  D.  (subject  to  a  life  estate 
in  himself),  to  the  same  uses  as  those  of  the  R>  estate,  another  estate  called 
C,  if  (as  he  expected)  he  should  become  possessed  of  it  through  the  death, 
without  issue  and  intestate,  of  a  lunatic  brother.  A  commission  was  taken 
out  against  this  brother,  who  was  found  to  have  been  lunatic  from  1828. 
In  1829,  the  lunatic  died,  and  R.  P.  took  possession  of  the  estate  C.  In 
1830,  R.  P.  executed  a  deed,  by  which  (subject  to  an  annuity  to  himself) 
he  conveyed  the'  estate  C.  to  H.  his  second  son.'  D.'s  wife  died  in  1829, 
and  in  1883  D.  married  again,  and  covenanted  to  settle  on  this  marriage 
the  estate  C.  to  the  same  uses  as  those  declared  of  the  estate  R  in  the  first 
settlement.  D.,  his  second  wife,  and  the  children  of  both  marriages,  filed 
a  bill  against  R.  P.  and  H.,  to  set  aside  the  deed  of  1880,  as  fraudu- 
lent, and  to  have  a  conveyance  *  of  the  estate  C.  executed  according  *1010 
to  the  deed  of  1827 ;  and  in  1840,  this  House  on  appeal  made  an  or- 
der to  that  efiect.  In  the  mean  time  6.,  a  natural  son  of  the  lunatic,  had 
raised  a  claim,  as  devisee  of  the  estate  C,  under  a  will  alleged  to  have 
been  made  by  the  lunatic  before  1823.  R.  P.  died,  and  6.  and  H.  entered 
into  an  arrangement  by  which,  in  consideration  of  G.  releasing  bis  claims 
under  the  alleged  will,  H.  agreed  to  convey  to  6.  part  of  the  estate  C,  of 
a  certain  value,  and  to  assure  to  him  the  other  part  to  supply  any  possible 
deficiency  in  that  supposed  value.  D.,  his  wife,  and  all  his  children,  filed 
a  supplemental  bill  against  H.  and  6.,  to  have  a  conveyance  of  the  estate 
C.  executed  in  conformity  with  the  order  of  the  House :  —  Held^  affirming 
a  decree  of  the  Court  of  Chancery  in  Ireland,  that  H.  was  in  the  situation 
of  a  trustee  for  D.  of  the  estate  C,  and  must  execute  a  conveyance  of  it, 
and  that  he  was  not  relieved  from  that  liability  by  any  purchase  of  the 
alleged  rights  of  6.  If  any  such  rights  existed,  he  might  set  them  up 
afterwards  and  by  a  distinct  process,  but  he  could  not  by  the  use  of  them 
embarrass  the  trust  which  he  had  accepted  on  taking  the  conveyance  from 
R.  V.  —  Persse  v.  Persse,  682. 

4.  Held  also,  that  a  supplemental  bill  had  been  properly  filed  in  this  case.  — 
Id. 

5.  Held  also,  that  the  second  wife  and  the  children  of  both  marriages  had 
been  properly  made  parties  to  the  supplemental  bill.  —  Id, 
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UNION,  ACT  OF,  WITH  IRELAND.    See  Fberagb. 
USURY. 

1.  Where  money  is  advanced  at  luarioos  interest  on  the  security  of  bilk 
of  exchange,  having  only  three  months  to  ran,  such  advance  is  protected, 
and  the  bills  themselves  are  valid  under  the  S  &  4  Wm.  4,  c.  98,  §  7,  and 
though  a  warrant  of  attorney  to  confess  judgment  may  be  taken  at  the 
same  moment,  on  which  judgment  is  the  next  day  entered  up  and  regis- 
tered under  1  &  2  Vict  c.  110,  so  as  to  become  a  ehai^  on  the  lands  of 
the  debtor,  the  transaction  is  not  thereby  rendered  invalid  under  the  pro- 
viso of  the  Ist  section  of  the  2  &  8  Vict  c.  37.  — Lane  v.  Horlock,  580. 

2.  The  2  &  3  Vict  c.  87,  does  not  repeal  the  3  &  4  Wm.  4,  c.  d^.^-Id, 

3.  Semble  that  a  warrant  of  attorney  to  confess  judgment,  though  by  such 
judgment  the  lands  of  the  debtor  may  be  charged,  is  not  a  charge  upon 
land.  —  Id. 

*1011  *4.  H.  had  received  from  L.  money  advanced  on  the  security  of  biDs 
of  exchange.  In  October,  1848,  he  wanted  a  further  advance,  which 
L.,  af\er  inquiring  into  the  value  of  his  real  estate,  consented  to  make,  on 
condition  that  three  months'  bills  should  be  given  for  the  amount  (usurious 
interest  included),  and  that  a  warrant  of  attorney  to  confess  judgment^ 
which  L.  should  be  at  liberty  to  enter  up  immediately,  should  also  be  ex- 
ecuted. All  this  was  done,  and  judgment  was  entered  up  on  the  fbllowiog 
day,  and  the  judgment  registered.  The  bills  given  in  October,  1848, 
were  not  paid  when  they  became  due  in  January,  1844,  and  others  were 
then  substituted  for  them.  These  last  were  also  dishonoured.  A  sale  of 
H.'8  estate  took  place,  under  a  mortgage,  executed  to  a  prior  creditor,  who 
received  more  than  would  satisfy  his  claim :  —  Heldf  that  L.  was  entitled 
to  maintain  a  bill  against  him  to  pay  over  so  much  of  the  surplus  in  lus 
hands  as  would  satisfy  L.'s  judgment  —  Lane  v.  Horlock,  580. 

VENDOR  AND  PURCHASER    See  Company,  Purchaseb. 

WARRANT  OF  ATTORNEY.    See  Usury. 

WILL.    See  Practice. 

1.  A  testatrix,  who,  without  professional  assistance,  made  her  own  will,  named 
Robert  John  M.  (the  eldest  son  of  her  brother)  her  executor.  She  then 
created  two  annuities,  of  50L  each,  in  favour  of  two  persons,  and  made  a 
gift  to  a  third,  but  in  terms  which  left  it  doubtful  whether  the  gift  was 
of  that  specific  sum,  or  of  an  annuity  to  that  amount ;  she  then  proceeded 
thus:  "My  dear  nephew,  John  Henry  M.  of  H.,  sui^on,  but  late  of 
Calcott  Hall,  the  above  bequests  to  £Edl  into  his  hands,  and  should  he  not 
marry  to  be  divided  equally  between  Samuel  M.,  John  M.,  and  Mary  D." 
(formerly  Mary  Margaret  M.,  but  then  a  married  woman),  **  all  of  them 
late  of  Calcott  Hall,  must  receive  each  50/.,  the  residue  to  fall  into  my 
above-named  executor's  hands."  There  was  a  son,  Thomas,  born  between 
Samuel  and  Mary,  but  there  was  no  son  named  only  John ;  the  second 
nephew,  John  Henry,  died  unmarried ;  the  others  survived  him :  —  Held^ 
affirming  *a  decision  of  the  Master  of  the  Rolls,  and  Lord  Justice  Turner 
(Lord  Justice  Knight  Bruce  having  dissented),  that  Thomas  was  not  en- 
titled to  any  share  of  the  residue.  —  Mottyn  v.  Mostyn^  155. 

2.  A  testator  was  in  1792  possessed  of  freehold  lands,  and  of  an  equitable  fee 
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in  a  copyhold  estate.  He  made  a  will,  by  which  *he  subjected  the  *1012 
whole  of  his  real  estate  in  aid  of  his  personalty,  to  the  payment  of  his 
debts,  and  subject  thereto,  he  ga^e  all  his  *'  messuages,  tenements,  lands, 
hereditaments,  and  premises,  with  the  bniidings,  mines,  &c.,''  thereon  and 
therein,  oyer  which  he  had  a  disposing  power,  to  trustees,  for  five  hun- 
dred years,  out  of  the  rents,  &c.,  or  by  assignment,  &c.,  of  the  term,  to 
raise  money  to  pay  his  debts,  legacies  and,  after  payment  thereof,  to  apply 
the  rents,  &c.,  or  the  remainder  or  the  estate,  to  the  use  of  his  grandson 
C.  W.  C,  on  his  attaining  twenty-three,  and  to  raise  1000/.  to  pay  to  his 
other  grandson  R.  C,  on  his  attaining  twenty-three.  And  in  order  that 
Uiese  two  grandsons  might  be  properly  educated,  the  testator  directed 
that  the  sum  of  200/.,  until  C.  W.  C.  should  attain  twenty-three,  and  100/. 
afterwards,  and  till  R  C.  should  attain  twenty-three,  should  be  raised  for 
that  purpose.  By  the  custom  of  the  manor  the  copyholds  which  the  tes- 
tator possessed  would  descend  to  his  customary  heir  or  heirs,  the  tenure 
being  gavelkind.  The  testator  had  not  made  any  surrender  of  them  to 
the  use  of  the  will.  When  he  died  in  1 799,  his  only  daughter '(the  mother 
of  C.  W.  C.  and  K  C)  was  his  customary  heir,  and  on  her  death,  they 
became  her  customary  heirs:  — ^e/cf,  that  the  testator's  copyhold  interest 
did  not  pass  by  the  will,  but  descended  to  his  customary  heir :  —  The  an- 
nuities created  for  the  maintenance  of  the  grandsons  had  fallen  into 
arrear :  —  Heldf  that  they  were  charged  on  the  real  estate  itself,  and  not 
merely  on  the  annual  rents  and  profits :  —  Held  also,  that  the  annuities 
did  not  carry  interest.  —  Torre  v.  Browne^  656. 

3.  The  suit  to  administer  the  will  was  instituted  in  1800 ;  a  great  many  de- 
lays had  taken  place ;  it  is  a  rule  of  equity  to  give  interest,  where  there 
has  been  unnecessary  and  vexatious  delay ;  but  as  the  House  could  not 
attribute  the  delays  in  this  case  to  any  particular  party  in  the  suit,  no 
interest  was  allowed.  —  Id. 

4.  A  testator  directed  that  a  certain  portion  of  his  property  should  be  in- 
vested, and  the  dividends,  &c.  paid  among  his  brothers  and  sisters  and 
their  children ;  that  the  residue  should  accumulate  for  twenty-one  years 
after  his  death,  at  the  end  of  which  time  the  accumulated  fund  (to  which 
the  testator  gave  the  name  of  his  "  capital  property  ")  was  to  become  the 
property  of  **  the  then  nearest  of  kin  to  myself  in  the  male  line  in  pref- 

I  erence  to  the  female  line."    The  *'  inheritor  "  of  this  capital  property  was 

S  to  asssume  the  testator's  surname  **  if  not  of  that  surname,"  and  was 

to  "  bear  and  use  the  arms,  with  the  differences  *  which  may  have  *1013 
been  at  any  time  previous  to  my  death  assigned  to  me."  The  testator, 
in  a  memorandum,  dated  some  time  afterwards  (and  which  was  admitted 
to  proof  as  a  codicil),  directed  that  his  gold  medal  given  for  the  capture  of 
Java,  should  descend  with  ^  the  patent  of  my  armorial  bearings  to  the 
inheritor  of  my  capital  property."  The  Crown,  in  consideration  of  the 
distingubhed  services  of  the  testator,  had,  between  the  date  of  the  will 
and  of  the  codicil,  made  a  grant  of  arms  to  the  testator  ^  and  his  descend- 
ants," and  failing  them,  then  (with  the  omission  of  emblazoning  the  Java 
medal)  **  to  be  borne  by  the  descendants  of  his  late  father,  with  due  and 
proper  differences.*    At  the  date  of  the  will  and  at  the  death  of  the  tes- 
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tator  he  had  two  brothers  and  Beveral  nflters  living.  The  two  brothers 
(unmarried),  the  unmarried  sisters,  and  two  of  the  married  sisters  died 
within  the  twenty-one  years,  leaving  one  married  sister  and  the  sons  and 
daughters  of  her  married  sisters  and  of  herself  surviving.  B^  the  son  of 
a  paternal  uncle  of  the  testator,  claimed  the  ^  capital  property  "  of  the 
testator  as  being  the  only  person  who  answered  tiie  description  of  *'  the 
nearest  of  kin  in  the  male  line " :  ^  Heldy  that  he  was  not  entitled, 
the  words  of  the  will  not  restricting  the  gift  to  a  male  rlftitning  through 
males.  —  Sayer  v.  Bradley^  878. 
The  married  sister  was  held  entitled  to  the  '<  capital  proper^." 

WITNESS.    See  Evidence. 

WORDS,  MEANING  OP. 

It  is  a  question  to  be  determined  by  the  particular  words  of  each  will,  whether 
a  gift  of  "surplus"  or  "residue"  means  surplus  or  residue  properly  so 
called,  or  a  mere  proportional  share  of  a  particular  fund.  Where,  after 
the  gift  of  a  fund  charged  with  certain  payments,  the  words  were,  ^  and 
the  overplus  which  the  said,  &c.  do  produce  more  than  all  these  disburse- 
ments do  amount  to  (which  I  do  find  and  compute  to  be  about  60/.  per 
annum  "),  they  were  held  to  mean  surplus,  and  not  proportional  share.  — 
Mayor,  Sfc,  of  SouthmoUon  v.  The  Attomey-Generalf  1. 
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